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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELIZABETH HELLER,
Plaintiff,
V. Case N01:16-cv-02302(TNM)

ARTHUR ELKINSetal.,

Defendans.

FINDINGS OF FACT AND CONCLUSIONSOF LAW

Agent Elizabeth Heller ia good investigator, by all accounts. Her investigation of the
Environmental ProtectioAgency’s Office of Homeland Security put her on the front line of a
shameful turf war between that offiaad her employer, the AgensyOffice of Inspector
General.During the investigation, Agent Heller committed winats later deemea minor
policy infraction. Although she acted with the knowledge and implicit consent of hersupe
she received an orabunselinghat resultedn personal distress and may have caused
professional harm.

AgentHeller sued théaeads of th&PA and its Office oinspector Generah their
official capadties, claiming thathe reprimand wasetaliaton against her in violation of Title
VII for lodging a sex discrimination complaint against an Agency emploBeeAgent Heller
failed toestablish at trial aausal link between her sex discrimination complant theoral
counseling.She also failed to show that her employer auetitd intent to retaliaténstead of in a

goodfaith belief that she had violated Agency poli@ecause a causal link and retaliatory
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animus are necessary elensaftAgent Hellers Title VIl claim, the Court willenter judgment
in favor of the Defendants.
|. FINDINGSOF FACT!?

Agent Heller filed this lawsuit in federal coumtNovember 201@fter exhausting her
administrative remediesCompl. T 22 She sued Gina McCarthy in her official capacity asthe
Administrator of theePA. Compl. § 3. Andrew Wheeler, the current Acting Administrator of
the Agencyjs automatically substituted her place. Fed. R. Civ. Pro. 25(dBgent Heller filed
a Supplemental Complaiimt June 2018, adding the Agency’s Inspector General, Arthur Elkins,
as a defedantin his official capacity.In July 2018, the Court held a three-day bench trial.
Agent Heller testified on her own behalf and cafied other withesses. Minute Entries dated
7/17/18, 7/18/18, and 7/19/18. The Governnoatiedsomeof the same witnessesid two
witnesses of its ownSee 7/17/18 Tr. 69:14-17; Minute Entries dated 7/17/18, 7/18/18, and
7/19/18.

A. Agent Heller Wasthe Casualty of an Inter-Office Turf War

During the timeat issuethere wasonsiderable tension between the Agency’s Office of
Inspector General, ®@IG, and its Office of Homeland Security, OHS. 7/18/18 Tr. 136:19-24
(A. Williams). OHS was collaborating with the FBI on intelligenedatal activitieseven
though OIG staff believed they should take the |@adeasivhere the FBI's investigations

involved EPA employees or contractorid. at 39:16-40:1. And although OIG refused to

1 The Court’s findings of fact are based on the testimony and exhibits introdudat! akhey
focus on the facts and evidence necessary to the’€tegal analysis and for context but are not
exhaustive.

2 The Court has jurisdiction under 28 U.S.QL3}6 because the defendants are federal officials
sued in their official capacity and 28 U.S.CL381 because the action arises under federal law
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approve a Memorandum of Understanding between OHS arfeBthh OHS agents signed

individual nondisclosure agreememigh the FBIthat promptedhemto withhold information

that OIG believed it had a right to obtaild. at40:2-18. As Agency Deputy Chief of Staff
(DCOS)John Reeder put it, “there was a turf war between these offices.” 7/17/18 Tr. 225:10-11
(Reeder).

Agent Heller stepped into the thick of this conflict wiit assignedherto investigate
whetherOHS had violated Agency policy and obstrucjasticeby failing to notify O of
allegations against an Agency employee and instead working with the FBI tagatette
allegations without OIG involvement. Ex. J22 at EPA 0@@D ROI), seealso Pl.’s Proposed
Findings of Fact 1 3. ©October24, 2013, AgenHeller and her deeague Agent Ryan Smith,
interviewed an OHS employee named Jbftartin, with Mr. Martin’s counsel present. 7/17/18
Tr. 98:13-99:1(Sullivan); Ex. J2Zat EPA 0013.This interview was the culmination af least
two months of inter-office wrangling as to whether and how this interview should. o¢(.7/18
Tr. 98:17-99:21 (Sullivan)But Mr. Martin and his attorneleft the interviewin mediasres,
over the agents’ objectionsifing a need to handlehild care issuesld. at 100:17-22; Ex. J22 at
EPA 0014.

Immediatelyafter Mr. Martin and his attorney left, Agent Heller went to Assistant
Inspector General for Investigations (AIGI) Pat Sullivan and told him hastratingly
uncooperative Mr. Martin had been. 7/17M8101:2125 (Sullivan). AIGI Sullivarwas and is
a highlevel manager in OIG. Hasked her if she had gotten Mr. Martin to sign a nondisclosure
form prohibiting discussion adetails about the interview with other witnesses at OHiSat
101:25-102:3. Agent Heller realized she had not and told AIGI Sullivan that she would go get

the signature right awayd. at 102:4. AIGI Sullivan did not expressly direct Agent Heller to go



and get Mr. Martin’s signature, but he had the authority to stop her if he wanted to and would
have stopped her if he thoughat going to get the signature was against Agency polityat
102:5-19; 192:9-15. But AIGI Sullivan did not think there was anything wrong with Agent
Heller’'s plan, and he considered it “vitai get the form signedd. at 102:8-12; 192:20-193:4.

Approaching Mr. Martirapart fromhis counselvas arguablya violation of OIGPolicy
207, which states, “OIG policy permits an employee who is not in custody to have aayattor
present at an interview if the employee so reque&ig.”J11at EPA 00436-37But AIGI
Sullivanbelievedthat, as OIG has since amended its policy to clandyjngan attorney at a
non-custodial interview is a courtesy and not a right. 7/17/18 Tr. 104:2-13 (Sufliveggnt
Heller had heard him express this view and attribute it to OIG counsel. 7/19/182B-55414
(Heller). AIGI Sullivan testified thg by allowing Agent Heller tayo without raising any
objection,heimplicitly approved her effort to get Mr. Martin’s signature. 7/17/1870.92:16-
20 (Sullivan). The Court agrees.

After her conversation with AIGI Sullivan, Agent Helkeied unsuccesfully to contact
Mr. Martin’s attorney by phone and theemtwith Agent Gary Don Dorman to look for Mr.
Martin at OHS. 7/19/18 Tr. 51:25-52:4; 95:96:6 (Heller). As they entered OHS’s office
suite, Agent Heller heard Mr. Martin talking about specific informafiiom the interview with
Nancy Dunham, from the Agency’s Office of General CounselyatidSenior Intelligence
Advisor (SIA) Steve Williams, who worked for OH®d. at 52:4-8. Mr. Martin asked what the
agents wanted, and Agent Heller explained that they needed a moment to addrelésvoag f

item. Id. at 52:14-17. He said that he did not want to discuss anything without his attorney

3 AIGI Sullivan also did not believe that any right to counsel at an interview attadtead
Agent Heller simply tried to have Mr. Martin sign a form and told him he should not discuss the
interview with others.Id. at 106:3-20.



present.ld. at 52:18-20. Agent Heller tried to explain that he should not discuss details about
the interview with anyone other than his attorney, but Ms. Dunham and SIA Williamgdhout
that Agent Heller was wrondd. at 53:1-15.Mr. Martin neversigredthe form. Id.

SIA Williams appears to have harboradhostile attitude toward OlGenerally* The
evidence suggests thad behaved in an aggressive and unprofessional way in this instance.
Agent Hellertestified at a congressional hearing that SIA Williams yelled asdéudlythat it
was difficult to understand what he was saying. Ex. J22 at EPA 0090. She alsol tewsttf
SIA Williams “repeatedly jabbed his finger at me, merely inches from my,cas$as he got
more aggressive, his complexion heated, his veins bulged, and he began to sweat prodlsely.”
According to Agent Heller, when she stepped back and tried to introduce Hel&al¥jlliams
refused to shake her hand and stated, “I don’t want to know ydugat EPA 0091.

B. The Office of Inspector General Supported Agent Heller

When Agent Heller returned to OIG from her unsuccessful visit to GhSwas
emotional and physically shaken. 7/17/18 Tr. 75:17k&0ninsky) She reported SIA
Williams’s interaction with her as an assault, and AIGI Sullivan respomgladmediately
sending four otheagentsback to OHS to investigate what had happened. 7/17/18 Tr. 108:1-10
(Sullivan). They had another confrontation with SIA Williams, but not as serlduat 108:11-

14. One of the agents wanted to arrest Bliliams at once but AlGI Sullivandecided that

4 Deputy Assistant Ingector General for Investigations (DAIGI) Allan Williams testified that he
believed SIA Williams intentionally kept documents from OIG even when tleaylglfell under
OIG’s investigatory authority. 7/18/18 Tr. 1374ZA. Williams). DAIGI Williams also

testified that SIA Williams would refuse to acknowledge the existence of Offastaeetings
where they were presentd. at 137:5-17. OIG Counsel Alan Larsen testified that he was
speaking with someone at another meeting when SIA Williams suddenly turned to him and
stated, “I don't like you™—the first words SIA Williams had ever spoken to Mr.drars//19/18

Tr. 144:1624 (Larsen). At a later meeting, Mr. Larsen greeted SIA Williams aedl tii shake

his handput SIA Williams told him “l don’t want to shake your handld. at 145:6-12.
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OIG should investigate the issue with help from the Federal Protective Senkéts pand then
present it tdhe United States Attorney’s Offickr potential prosecutionld. at 108:14-109:19.

A mont later Agent Heller filed an Equal Employment Opportunity complaint, or EEO,
against th&ePA, alleging that SIA William$iad mistreated heluring their encounter on
October 24 because of hexand noting that he had not treated the male agent with her in the
same way Ex. J22 at EPA 0796-9&EO omplaint and iachment) Her colleagues at OIG
were concerned about her, and she did not keep her complaint a secret from them. 7/17/18 Tr.
52:20-53:7 (Kaminsky); 7/19/18 Tr. 60:2014 (HelleALGI Sullivantestified that she discussed
the complaint witthim and that he supported her as she went through the EEO process. 7/17/18
Tr.113:7-21, 114:1-3 (Sullivan). gent Heller testified that she félé supported her and that
shetried to keep him and oth&@IG manageriformed about the progress of her complaint.
7/19/18 Tr. 60:7-10, 18+ (Heller).

C. The Department of Defense Conducted an Independent I nvestigation

Word quickly spread about the altercation. Four ddiges Agent Heller's encounter with
SIA Williams and nearly a month befashe filed her EE@omplaint,Gina McCarthy, the
EPA’s Administrator wrote a letter to the leadéip of OIG and OHSabout the incident. EX.
J46 at 12-13Her letternoted the damaging consequences of “the growing discord, distrust, and
conflict between members of your respective Offices,” requestedIG “temporarily halt its
review” of OHS’s conduct, and statdtht she wanted FPS to handle the investigatidn Even
though the Inspector General has significant independence from the Adrionifi&
voluntarily stopped investigating the incident and lefoiEPS. 7/17/18 Tr. 109:20-25

(Sullivan). FPSinvestigated and theneferred the assault charge to a federal prosedutbthe



prosecutor declined the case aetit back toOIG to handle administrativelyEx. J22 at EPA
0068, EPA 0071-76.

Because the incident involved oneEd?A OIG’s own employees and OIG wanted to
avoid theappearance of partiality, OIG asked an umhretiganization called the Couhof
Inspectors General fond another agency’s OIG to conduct the investigation. 7/19/18 Tr.
153:12-154:2. The Counabpproached the Department of Defense @IG)OD OIG,which
entered a Memorandum of Understanding withER& and EPA OIG Ex. J22 at EPA 0078.
Under this agreement, DOD OIG agreed “to conduct a thorough and professionajatioesof
all facts and circumstances relating to the allegations of employee misconsingt @ut of” the
incident between Agent Heller and SIA Williamigl. at EPA 0078-79.

DOD OlGassigned Agerst Andrew Dunphy and Jason Suffredimithe investigation,
which lasted about 18 months and involved gathering documenistandewingseveral
Agency and OlGmployeesincluding Agent Heller and AIGI Sullivan. 7/19/18 Tr. 19:13-
20:19, 21:14-22:2 (Dunphy); Ex. J22 at EPA 0059-61. The agents consulted with DOD OIG
Counsel Mark Boyll, who provided legal analysis and reviewed their draft Refport
Investigation 7/19/18 Tr. 19:16-21, 20:1-6, 20:14-19 (Dunphy).

One of the people whom Agents Dunphy and Suffredini interviewed@&3S Reeder.
Agent Heller argues that DCOS Reeder retaliagainst her for her EEO activity by influencing

the investigators against heiShe emphasizes that seught out a meeting with DOD OIG even

5 Agent Heller's main argument that DCOS Reeder was unhappy about her EE® hattb

do with circumstances surrounding the settlement of her complaint, which herdlypare
reluctantly approved Proposed Findings of Fact § 42. But he had no contact with DOD OIG
after the settlementSee 7/18/18 Tr. 30:1-23 (Reeder); 7/19/18 Tr. 26:11-22 (Dunphy). Agent
Heller also asserts that DCOS Reeder was unhappy because it embarrassedsherhtwit
complained about one of his subordinates, although DCOS Reeder worked in the Admiistrator
Office and SIA Williams worked at OHS. Pl.’s Proposed Findings of Fa¢? JBx. J27.
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though he was not a witness to the everntioned her EEO complaint to the investigattwisl
them that she hasliggestea settlementand sent them materiaislated to the EEOPI.’s
Proposed Findingsf Fact 1163, 57-58, 86 (citing Ex. J22 at EPA 0776-EPA 0844-72° But
he did not mention her EEO activity until the interview was concluding and the agkatsham
an open-ended question about whether there was anything else he knew. Ex. J22 at EPA 774.
Even then, he only mentionedaiteragentsasked him a series of questions to follow up on his
apparently off-hand comment that he had once met with Agent Heller. Ex. J22 at EPA 0774-76.
If DCOS Reedehad wanted to harm Agent Heller and had thought that mentioning her
EEO activity could help him do that, it seems unlikely that he would have waited siwlong
mention it. And it is unclear how DCOS Reeder could have thought that mentioning the EEO
would harm Agent Heller since the EEO had nothing to do with the alleged polictronsléhat
DOD was investigating.See 7/19/18 Tr. 13:1-1543:1923 (Dunphy) (testifying that Agent
Hellers EEO complaindid notaffectthe DOD’s findings about her policy violatipnDCOS
Reeder testifie@mphaticallythat hehas notetaliatedagainst anyone for using the EEO process,
which he took pride in having promoted and improved. 7/18/18 Tr. 34:90R86&kler) The
Courtfindsthat DCOS Reeder did not act with retaliatory intent.
Even if DCOS Reeder had intended to retaliate against Agent Heller by infigehe
DOD investigation against hdre was unsuccessfuAgent Dunphy testified thidCOS Reeder

appeared to havean agendaduring the interview but notdtiat thisagenda was “related to his

® DCOS Reeder denigditiating the interview but remembered mentioning to EPA Chief of
Staff Matt Fritz at one time th&e had not been interviewed. 7/17/18 Tr. 203:2-22 (Reeder).
Agent Dunphy credibly testified thitr. Fritz told him DCOS Reeder wanted to be interviewed.
7/18/18 Tr. 189:3-6. The Court finds that DCOS Reeder sought out the interview.

" At trial, Agent Heller elicited testimony about various unrelated matters invoh@Q®
Reeder and/or SIA WilliamsThe Court found thisvidenceo be of little relevance to thisase
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grievances against the OIGiot to Agent Heller's EEO activity7/19/18 Tr.at 31:2-5;see also

id. at 11:7-12:8describing the perceived grievances DCOS Reeder shateaf)36:20-37:20
(noting that tensions between OHS and OIG had led to tensions behedeRA

Administrator’s Officeand OIG and that this problem predated Agent Heller's EEO activity).
Agent Dunphy credibly testified that DCOS Reeder’s agenda didffeatt the conclusions of

the DOD Report of Investigation and that he would have made the same recommesegations
if he had never met with DCOS Reedéd. at 36:12-19. Althouggent Dunphyincluded
EEO-related materials in the exhibits to his Report of Investigation attera brief reference to
the EEOcomplaint, theysimply served to confirm that Agent Heller’s description of her
encounter with SIA Williams had stayed consistent over titdeat 13:10-15.

A draft of DOD OIG’s Report of Investigation found that Agent Heller had not exdjag
in any misconduct. Ex. J38. Bihis tentativdinding changed aftehe DOD agents discussed
the draftwith DOD OIG Counsel Mark Boyll 7/18/18 Tr. 199:1-11 (Dunph$).The final
Reportof Investigation which included a 5@age narrative ahnearly 1,000 pages of exhibits,
made two findings againgigent Heller Ex. J22. It found that Agent Hellacted negligently
by telling Mr. Martin that heshould not to discuss details of his interview with anyone other than
his attorney and that she violated EPA OIG Policy 207 by communicating with MinMéoen

his attorney was not presentl. at EPA 0004. The Report also found that her colleague, Agent

8 Agent Heller emphasizes that one of Mr. Boyll's contacts at the EPA wagjthres

Geneal Counsel, Avi Garbow. Pl.’s Proposed Findings of Fact { 67. Mr. Garbow is one of the
individuals she accuses of holding retaliatory animus against her because BGheoraplaint.

Id. 1 175. Agent Heller notes that Mr. Garbow was aware of her EEGtaat least at some

time butoffers noevidence to suggest that he influenced Mr. Boyll's advice to Agent Dunphy or
had any reason to view Agent Heller's EEO complaint negativelyf 67. Neither party called

Mr. Boyll or Mr. Garbow as witnesses.



Smith, had committed a policy violatiomd. at EPA 0005. It did not sustain any of the
allegations against SIA Williamdd. at EPA 0004-05.

The Court finds that the DOD OIG Report of Investigation was completed without
improper influence from either EPA OIG or EPA headquarters.

D. DAIGI Williams Conducted an Independent Investigation

EPA OIGAgentMark Kaminsky testified at trighatEPA OlIG management received
the DOD OIG’s Report of Investigatiamith consternation, addintpatmanagement was
unhappy with howbOD conductedhe investigation and with the findings it made. 7/17/18 Tr.
50:19-51:2, 56:21-2&aminsky) He also testified that he expressed conteIGI Sullivan
and DAIGI Williamsabout the fact that the Report included a brief reference to Agent Heller’s
EEO activity, warning that it migisteenretaliatory. Id. at 51:6-52:%. AlGI Sullivan asked
Agent Kaminsky to develop a rebuttal to the DOD Report, but Inspector General Elkins
ultimately decided that OIG would not submit a rebutf@ll7/18 Tr. 145:5-9 (Sullivan).

AIGI Sullivan assigned DAIGI Williams to decide whstieps if any, OIG shouldtakein
response to the findings against Agent Hellek.at 130:12-19.He chose DAIGI Williams
because he was the only senior member of OIG’s staff in the Districtliofn®Gia who had not
been involved the night of the conftation between Agent Heller and SIA Williamkd. at
132:13-17. AlthougiAIGI Sullivan did not formally recuse himself, he told DAIGI Williams
not to discuss the situation with him and to make the decision in consultation with counsel and
with Human Resourcedd. at 130:7-19. This was because he considered himself to have been

“intimately involved” as a hearsay withess who had heard and believed Agent Heller’sldtory.

® Agents Kaminsky and Heller are now martiadact that the Court considered when
evaluating Agent Kaminksy’s testimony
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at 130:14-15, 130:22-131:5ealso0 id. at 165:2-9 (noting that Agent Heller was a personal
friend and that he had invited her to his weddirigy.the time that AIGI 8llivan gavehim this
assignment, DAIGI William&new that AlGI Sullivan disagreed with the Report and thought
that Agent Heller should not be disciplingdl. at 131:1612; 7/18/18 Tr. 90:1-7 (A. Williams)
That said DAIGI Williams understood that AlGSullivan wanted him to form his own views
and act independentlyd. at 90:18-25. Thus, the Codimdsthat AIGI Sullivan likelyhad no
influence on DAIGI Williams’s decision and that any influence he may have atiorally
exerted would have been Agent Heller's favor?

DAIGI Williams testified that he conducted an independent rewktie Report’s
findings, without influence from anyonetae Administrator’s Officeor in his chain of
command.ld. at 168:9-169:2.He did not simply rely on the Report’s findings, aviewed
documents, conducted interviews, and consulted with EPA OIG Cdbusah Charenld. at
93:4-7; 143:16-144:5; Ex. J11 at EPA 00433-37. Ultimately, he disagreed with the Keport’
finding that Agent Heller had committed negligereé agreed that she had violated Policy 207.
|d. at EPA 00436-37. He also upheld the Report’s finding against Agent Sihitht. 0043721

Thathe did not uphold all the findings against Agent Heller and that he did uphold the finding

10 Agent Kaminsky testified that AIGI Sullivan took a clear position, wiiéiG| Williams
echoed, that “something had to be done” about the DOD’s Report, even &h@GU@hSullivan
disagreed with the Repor#7/17/18 Tr. 57:23-58:14 (Kaminsky). Although he never heard AIGI
Sullivan specify whaaction he had in mind, Agent Kaminsky testified that he understood that
some disciplinary action was necessadiy at 73:3-74:22. The Court disagrees with this
assumption. The Court found AIGI Sullivan to be a highly credible witness. Where his
testimony was disputed by Agents Kaminsky or Heller, the Court creditedTiienmore

relevant and credible testimpis AIGI Sullivan’s statement that, although he did not recall
using those words, he did recall thinking that OIG had to craft a response involving new
trainings and changes to OIG policies and procedures. 7/17/18 Tr. 131:13-24.

1 DAIGI Williams took no action on the DOD Report’s finding againgeAt Smith because
Agent Smith no longer worked at tB®A. 7/17/18 Tr. 94:7-14 (Sullivan).
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against an employegho had not engaged in EEO activity suggest that he was not simply
retaliating against Agemdeller for her EEOcomplaintor acting under the guidance of others
who desired to retaliate.

DAIGI Williams’s finding against Agent Heller reflected his belief tRaticy 207
conveyeda right to counsel thaheinadvertently violated when she approachMrdMartin
outside the presence of counsel to have him sign the nondisclosure agrdenagrEPA
00436-37.He believed that getting the signature was a caoation of the interview, in part
because Agent Heller haided tocontact Mr. Martin’s counsel before approaching Mr. Martin
for the signatureld. at EPA 00436; 7/18/18 Tr. 144:14-148:25 (A. WilliamBAIGI
Williams’s interpretation of Policy 207 idgqusible and the Court does not doubt that he made it
in good faith. But other interpretations of the policy are also plausible and had ti@datad
to Agent Heller by OIG manageamt as the view of OIG counsel. 7/19/18 Tr. 54:23-55:14
(Heller). In this context, AIGI Sullivan’s implicit approval as a member of OIG’s managemen
shouldhave exculpatt Agent Heller from any impropriety in approaching Mr. Martin about
nondisclosure.

E. DAIGI Williams Gave Agent Heller an Oral Counseling

DAIGI Williams determined that Agent Heller had not intentionally violated Policy 207
but that he should give her a nonpunitive oral counseling. 7/18/18 Tr. 18 9Williams).
DCOS Reeder never communicated with DAIGI Williarhsat this decision or encouraged
othersat the Agency to influence Ol&Yesponséo the DOD’s Report. 7/18/18 Tr. 37:19-38:3
(Reeder).The Administrator’s Officedid pressure OIG counsel to say wsiapsOIG would
take in response to the Report, althotlghidea ofliscussing the approptearesponse may have

originatedwith OIG counsel 7/19/18 Tr. 160:20-164:9 (Larsen); Ex. J46 at BGt DAIGI
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Williams was unawaref anyone athe Administrator’s Officdhaving communiatedwith OIG

or holding any views on what ste@3G shouldtakein response to the DOD’s Report. 7/18/18
Tr. at 168:9-18(A. Williams).'? He also testified that it would not have mattered to him what
anyone else thoughpointing out that he felt comfortable disregarding the views of his
supervisor, AIGI Sullivan, by upholding one of the findings against Agent Heéteat 168:18-
169:2. Any pressure from those outside of his chain of commandentailyunavailing. Like
DAIGI Williams, AIGI Sullivan testified that he washawareof any evidence that the
Administrator’s Officehad influenced OIG to act against Agent Heller. 7/17/18 Tr. 125:7-17
(Sullivan).

Agent Heller testified that DAIGI Williamsounseled Agent Heller about Policy 2oy
over two hours, although DAIGI Williams testified that he had thought the disoussis
shorter. 7/19/18 Tr. 70:24-71:5; 7/18/18 at 111203A. Williams). DAIGI Williams recakd
the discussion being emotional for Agent Hellkt. at111:10-12. On the advice of counsel,
DAIGI Williams documented the oral counseling with a memorandum to her super¥ilsor's
Id. at 158:17-24.Becauseounsel’snitial instructions were ambiguous about what file the
memorandum should go to, he almost had the memorapthomdin Agent Heller’selectronic
official personnel folder, but he discovered the mistake and corrected it befareemorandum

ever reached that fildd. at 158:9-159:5.

12- Administrator McCartlg sent a letter to the Inspector General on October 15, 2015,
suggesting that he consider whether the Report triggered external reportyagiotd, including
possible obligations to report to the Attorney General or to notify the Certligence

Agency of misconduct by any individuals who held security clearances. Ex. J46 at 92-93. But
DAIGI Williams had already decidetie day beforéo give Agent Heller an oral counseling.

Ex. J12. This letter therefore had no impact on DAIGI Williams'’s decisio
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After the oral counseling, Agent Hellasked DAIGI Williams if their conversation had
Giglio implications—that is, whether she would have to disclose it to prosecutptastial
impeachment evidence about her in subsequent testimony. 7/19/18 Tr. 65:20-66:1Q &ekller)
also Giglio v. United Sates, 405 U.S. 150, 154 (1972) (applyiBgady disclosure requirements
to “evidence affecting credibility”) Notably,theissueof Giglio impairment was raised by her,
not him. AIGI Sullivan, Agent Dunphy, a Department of Justice Senior Trial Attpamely
counsel for the Defendanadl agreedat trialthatthe oral counseling and the underlying finding
of a policy violation do not affect Agent Heller’'s credibility. 7/17/18 Tr. 139:20-141:19
(Sullivan); 7/18/18 Tr. 69:9-71:6 (Korzenik); 7/18/18 Tr. 202:20-203:2 (Dunphy); 7/19/18 Tr.
211:1721 (Pfaffenroth).They are correct.

But because prosecutors bear the responsibility of decidiegher to make &iglio
disclosure to a defendant, OIG counsel advised DAIGI Williams that OlGdaakéority to
decide whether the counseling raise@iglio issue and that this was a question that a prosecutor
would need to address. 7/18/1© 130:10-18, 160:16-161:21 (A. Williamsee also Ex. J4
DAIGI Williams told Agent Heller she should disclose the counseling and let a prosecutor decide
how to handle it. 7/18/19 Tr. 113:1% (A. Williams). But headdedhat if she had any issues
with a prosecutor he wouldlk with the prosecutor by phone or fly out to meet in person
because he viewed her violation as a mintyaction. Id. atTr. 113:18-21. Until OIG Counsel
Larsen testified at trial that he considered her free to ignore thaeadgent Helleunderstood
herself to be obligated to disclose the oral counseling to every prosecutor withsivbom

worked. See 7/19/18 Tr. 171:11-18 arsen) 7/19/18 Tr. 68:13-2{Heller).
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F. TheOral Counsdling Harmed Agent Heller

DAIGI Williams’s oral counselingnd advice about potenti@iglio impairmentaffected
Agent Heller It prompted her to avoid projects that might require her to testify in clalit
68:22-69:1. lalso made her feel limited in her ability to pursuesjabd career enhancement
opportunities that would involve frequent testimony in coludlt.at 68:7-69:24; 7/17/18 Tr.
65:11-17 (Kaminsky). On the other hand, the Couestotagree withthe suggeson that
Giglioissues are analogous losing a professional liceBse7/17/18 Tr. 142:18-21 (Sullivan)
(responding to counsel’s comparison by saying that there is “a rough analdgigfiput the
requisite license, a doctor cannot practice medicine nor may an attorney peactiat dter
receiving the oral counseling, Agent Hellewith support fromAIGI Sullivan as a referenee
got a highellevel federal agenbb elsewherdhat requires her to be available to testify in court.
7/19/18 Tr. 67:23-68:1, 13386 (Heller) 7/17/18 Tr. 93:6-15 (Sullivan). She has only
disclosed he6iglio concerns to a single prosecutor, and he did not express concern about the
issue. 7/19/18 Tr. 112:20. In fact, he testified at trial thia¢ could see a tactical advantage in
working with an investigator who had such a mi@oglio concern because a defense attorney
could looksilly trying to argue that the oral counselaffectedher credibility as a witness.
7/18/18 Tr. 78:20-2%Korzenik).

Thepersonal impact of the oral counseling is harder to trace, particularly since her
emotional reaction to hearing about the DOD Report of Investigation was so siabsbd had
to take time substantial tintéf work even before DAIGI Williamgounseled herSee 7/17/18
Tr. 77:4-78:5 (Kaminsky) Agent Heller testified thathe often shut the door in her office and
cried when she heard her colleagues talking about her situation. 7/19/18 Tr. 76:@2elér}

Shesaid that the hardest thing for her Was sense that her manageesrayed herather than
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standng by her when they had told her everything she did was righat 75:20-76:13.She felt
generally incapacitated because of her emotional state, and she experienced whatilséé desc
as “a litle bit of depression.’ld. at 77:8-20see also 7/17/18 Tr. 65:25-66:24 (Kaminsky)
(describing Agent Heller’s loss of motivatiand confidencand stating that there are days she
lacks the will to even get up§.

[I. CONCLUSIONSOF LAW

TheMcDonnell Douglas framework governs Title VII retaliation claim&Valker v.
Johnson, 798 F.3d 1085, 1091 (D.C. Cir. 2019)o state a prima facie case of retaliation, a
plaintiff must allegehat(1) she engaged in protected activity(2) she “was subjected to an
adverse employment actigrand (3) ‘there was a causal link between the protected activity and
the adverse action.Woodr uff v. Peters, 482 F.3d 521, 529 (D.C. Cir. 2007j.the plaintiff
states a prima facie case of retaliation, the employer thes theaburden of identifyingthe
legitimate. . . nonretaliatory reasonn which it relied in taking the complained-action”
Walker, 798 F.3d at 1092If the employer provides a legitimate, Ataliatory reason for the
adverse employment action, therden shifts back to the plaintiff to show that the reason is
pretextual and that the employer intentlly retaliated against hefsee McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 805 (1973).

A. Agent Heller Has Not Made Out a Prima Facie Case of Retaliation

To make out a prima facie case of retaliation, Agent Heller must show that (1) she
“engaged in protected activity(2) she twas subjected to an adverse employment dgtaord

(3) “there was a causal link between the protected activity aratittezse actioh. See

13 Agent Kaminsky also testified that they would like to have children but have agreed she
should avoid the stress of trying to concevhile Agent Heller testified that they had been
trying to conceive.ld. at 68:4-17; 7/19/18 Tr. 79:5{6leller).
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Woodruff, 482 F.3d at 529The parties agree thAgent Heller's EEO complaint againStA
Williams is a protected activity that satisfies the first element of her prima faeie leesgposed
Jury Instruction at 4.

The parties dispetwhether Agent Heller hasitisfied the second element by establishing
that she sufferetb an adverse employment actidn the context of retaliation claims, an
adverse employment action is one that “well might ldissuaded a reasonable worker from
making or supporting a charge of discriminatioBurlington N. & Santa Fe Ry. Co. v. White,

548 U.S. 53, 68 (2006). This is an objective standard for distinguishing “significant fugath tri
harms” that does not depend on a plaintiff's subjective feelamgl does not make actionable
“those petty slights or minor annoyances that often take place at work and émaplaljees
experience.”’ld. at 6869. Although the Court dsnotagree withthe suggestion th&iglio
impairment is likdosing a professiondicense,t can cause professional damage. An agent with
seriousadverse credibility findings is unlikely to be called to tgdhy prosecutorsshe may face
banishment to undesirable administrative taskgead Giglio impairment may impact a law
enforcement officer’s careealthough there is scant evidence it did so for Agent Hellbe
Courtassumswithout deciding thathe professional harm caused by an oral counseling
followed by an instruction to disclose the counseling as a pot&ighb issue wouldlissuade a
reasonablegent from engaging in protected conduct.

But Agent Heller has not satisfied the third element of a prima facie cat®myng
“that the employer took the actitmecause ofier protected condutt See Allen v. Johnson, 795
F.3d 34, 38-39 (D.C. Cir. 2015).0%establish causation in a Title VII retaliation case against a
federal employer, plaintiff must prove that, but for her protected conduct, the employer would

not have taken the adverse employment action of which she coma@is. at38 & 38 n.2
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(applying 42 U.S.C. § 20008(a) to a federal employer and noting that the Circuit construes
Title VII's provisions for publicsector and privateector employers as interchangealdes;

also Univ. of Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 360 (2013) (“[Adlaintiff making a
retaliation claim under 8§ 2000e—3(a) must establish that his or her protected acis/é but-
for cause of the alleged adverse action by the employér.”).

Agent Hellerfailed to showthatherEEO complainthad a caus connection to any of the
events that led to her oral counselifgrst, the EEOcomplaintdid not cause the DOD OIG’s
investigation Agent Heller set the investigation in motibaself before filing her EEO
complaint by allegingo her supervisorthatSIA Williams assaulted herThe decisioathat the
allegation shouldbe investigate@nd that EPA OIG should not be involved in the investigation
were madédefae Agent Heller filed her EE@omplaint And there is no evidence that the EEO
activity had aty effecton theselection oDOD OIGto conduct the investigation. Even without
the EEQOactivity, DOD OIG would have investigated Agent Heller's encounter with SIA
Williams.

Second, the EEOcomplaintdid not cause the DOD OIG'’s findings against Agent étell
These findings resulted from an independent investigation. Agent Dunphy credifilctdsat
thecomplainthad no direct influence on the DOD OIG'’s findings and had no indirect influence
through DCOS Reeder. The findings would have been the same with or without DC@28 Ree

input. And even if DCOS Reeder had influenced the investigation against Agent &tgller,

14 Agent Heller concedes that cases in this Circuit consistently apply ther sténdard.
Proposed Jury Instructions 4 n.2. But she argues that there is an open question whether it
enough for her to show that her protected activity was a motiviaiohgyr for the adverse
employment action, even if there were other contributing factors. Pretiiahfetat 30;
Proposed Jury Instructions 4 n.2, 8 n.4. Even if the motivéicigr analysis appliedhe Court
would still find thatAgent Heller's EEO complaint did not motivate DAIGI William’s decision
to give an oral counseling even indirectly and in part.
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animosityhe feltstemmed from an intesffice turf war and not from her EE@xtivity. Nor has
Agent Heller shown by a preponderané¢he evidence that anyone else at ER#&ppropriately
influenced the DOD OlGecause of her EEactivity.

Third, the EEO complaintdid notinfluenceDAIGI Williams in his investigation or in his
decision to counséigent Heller Even if others wished to retaliate against Agent Heller for her
complaint, DAIGI Williams testified credibly and without contradiction thatlienot feel and
would not have given in to pressure from anyone. And he hadnsonal desire to retaliate.
Agent Heller implicitly concedes that point by claiming thatthd AIGI Sullivan werehe cat’s
paw used against her by individualgteg Administrator’s Officavho harbored the retaliatory
animus. See Pl.’s Proposed Findings of Fact § 18¢ also 7/19/18 Tr. 117:2-13, 118:19-
119:15 (Heller) (stating that neither AIGI Sullivan noAI1 Williams showed hostilityoward
her EEO complaint, conceding that it would not make sense for thiatket@ffense dter
complaint against someoméo was sanpopular with OIG, and clarifying that she believed
they allowed themselves become instrumenti effectuate the animus of individualgtae
Administrator’s Officg; 7/19/18 Tr. 190:35 (Schleicher) (disclaiming any suggestion that
AIGI Sullivan or DAIGI Williams were angry about Agent Heller's EEO and agreeing that

“Reeder is the one who had the intent to retaliate”)

15 The Court notethat Agent Heller also suggests that AIGI Sullivan and DAIGI Williams were
not “purely the cat’s paw.” Pl.’s Proposed Findings of Fact § 181. By this she appeaasito me
that theyknewthe Administrator’'s Office wished to retaliate against her and intentionally
complied with the Administrator’s Office to protect themselv@seid. But the desire to protect
oneselfdiffers from a personal desire to retaliate and would not make AIGI Sullivan or DAIGI
Williams anythingbut the cat’s paw. And there is no evidence suggesting that OIG management
felt threatened by the Administrator’s Office or felt any need to protect itselfdpyiescing in

its wishes.
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Even without Agent Heller's concession, the Cdunds that neither AIGI Sullivan nor
DAIGI Williams had a desire to retaliate against Agent Heller. AIGI Sullivan considered Agen
Heller a personal friend and helped her get a hitgheat-job after theral counseling took place.
And DAIGI Williams rejected one of the DOD Report’s findings against Agtaiter, decided
to give her a non-disciplinary oral counseling, and offered to fly outleast make a phone call
to explain to any prosecutor witkiglio concerns that Agent Heller’s infraction wiaisial. This
is not the conduct of supervisosho areout to harm someor®ecause oEEO activity or for
any other reason.

Agent Heller's EECGcomplaint did not influence any of the events or decisions that led to
her oral counseliné® Evenif an oral counseling followed by an instruction to m@kglio
disclosures about the counseling is an adverse employment action, Agenhbielheat shown
that her protected activity was a dat cause of this action. So she has failed to make out a
prima facie case of retaliation. On that ground alone, her ¢alisn

B. TheDefendants Have I dentified a L egitimate Basisfor the Oral Counseling

Even if Agent Heller had made out a prima facie cimeDefendants would be able to
rebut it by identifying a “legitimate. . nonretaliatory reasoon which it relied in taking the
complainedof action” See Walker, 798 F.3d at 1092. DAIGI Williams counseled Agent Heller
because of good-faith belief that she had violated Policy 207. And he told her that she should
make aGiglio disclosure about the oral counseling based on the advice de@dzounsel.

This advice reflected the fact that prosecutors are responsible to detedmain@formation they

must disclose undé&siglio. There is no allegation and no evidence to sugbasAgent

16 Agent Heller does not argue that DAIGI Williams’ instruction to disclose the etings
underGiglio was itself an adverse employment action. Even if she did, she has not shown that
there is any connection between this instruction and Agent Heller's EEOyactivit
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Heller's EEOactivity influenced OIG counsel when it gave this adviéereasonable, goed
faith belief that an employee has violated agency policy is a legitimateetadiatory reason to
give a non-disciplinary oral counseling, and theieglwf counsel is a legitimate, noetaliatory
reason to tell an employee she should disclose the counselingGiglder

C. Agent Heller Has Not Shown an Intent to Retaliate

Because the Defendants have providdegitimate, nofetaliatory reason for the
allegedly adverse employment actiddgent Heller bearthe burderof showingthat thisreason
is pretextual and that the employer intentionally retaliated againsBeedones, 557 F.3dat
678. A plaintiff can show that an employer intended to retaley showing, among other things,
“evidence of discriminatory statements or attitudes on the part of the empldjam.i'sv.
McCarthy, 825 F.3d 658, 668 (D.C. Cir. 2016).

If theindividual who tookanadverse employment action against the plaihaff no
personal desirto retaliate, the employer can shbiliable under what is called a “cat’s paw”
theory!” In its classic formulationhis theory appliesvhen (1) The plaintiff's supervisomho
is not the final decisionmakgrerforms an act motivated by impermissible animus; (2) The
supervisor intends the act to cause an adverse employment action; and (3) Theosisparvis

a proximate cause of the adverse employment action the plaintiff suftet&tf all three

7This term comes from an Aesop fable in which “a monkey induces a cat by ftateetyrat
roasting chestnuts from the fire” and, “[a]fter the cat has done so, burning gsrptwe process,
the monkey makes off with the chestnuts and leaves the cat with not®eugh; 562 U.S. at
415 n.1. A person motivated by proscribed bias, who has decisive input into an adverse
employment action, is the monkey behind the paw of the ultimate decisionmaker théedoes t
deed. Sedlev. Mattis, 899 F.3d 943, 951 n.4 (D.C. Cir. 2018).

18 Although the Circuit appears not to have decided the quest®patties agrethat cat'spaw
liability applies to retaliation claimsSee Proposed Jury Instructions 15. Other judges in this
District have taken the same approach, and the @ssumswithout deciding that a plaintiff
claiming retaliation can proceed on a catzswv theory of liability. See, e.g., Duncan v. Johnson,
213 F. Supp. 3d 161, 190-96 (D.D.C. 2016) (applying qeis-theory to retaliation claim).
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elements are satisfied, “[a]nimus and responsibility for the adverse aetionoth be attributed
to the [supervisor]” who acted with animus intending an adverse conseq&sugdey. Proctor
Hosp., 562 U.S. 411, 419 (2011Y.he parties agree that the pmravho harbors impermissible
animus need not be a direct supervisor. Proposed Jury InstructionsegtdSo Breen v. Chao,
253 F. Supp. 3d 244, 159 (D.D.C. 2017) (entertaining patvgtheory where an agency’s
Administrator and the Director of an agency offi@a impermissible animys

Agent Helleis counsel struggled to articulate the precise details dheisry of the case
at trial 1° Butit is clear thahe proposes to usecat’spaw theoryof liability against the EPA
and EPA OIG.Seg, e.g., 7/17/18 Tr. 7:14-23, 14:8-9, 349 (articulating cat'spaw theory of
liability); 7/19/18 Tr. 136:4-13, 189:9-190:15 (sarfe))’s Proposed Findings of Fact { 175
(same)’® The argument is that someone or some group of people at the Administrator’s
Office—DCOS Reeder, Administrator McCarthor, Mr. Garbow—held retaliatory animus
against her because of her EEO activity. According to this theory, whoever at the
Administrator’s Office held this animussed AIGI Sullivan and DAIGI Williams as instrument
of their retaliation.|d.

But a cat’'s paw theory does not pergent Heller to holdIG liable for acting as an

instrument of retaliation in the hands of the Administrator’'s Offidader a cat’s paw theory

19 See, e.g., 7/17/18 Tr. 10:6-15 (opening statement) (“It may be that you will be persuaded that
it was John Reeder who'’s pulling all the strings. Gina McCarthy was nameddegehdant, as
required by law. Maybe you decide that she was influencing John Reeder. PetHzggsér

.. .the Inspector General, you will decide he was influencing Allan Willian#dlan Williams

him. In the end, it doesn’t matter ..”). During trial, Agent Helleoffered noevidence

implicating the Inspector General.

20 As noted above, Aant Heller suggests that AIGI Sullivan and DAIGI Williams were not
“purely the cat’s paw” but bases this argument on allegations that they weeceatby others

who held retaliatory animusahegations that fit within the cat’s paw theory and that do not
establish personal animuSeeid.  181.
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responsibility for an adverse employmeadtian is attributed to the individual who acts with
animus and intends to causameone else to take the adverse acti®aub, 562 U.S. at 419.

Agent Heller proposes to use the cat’'s paw theory the other way around, respoastibility for

the instigator'sanimus is attributed to the person who performs the adverse action. The Court
hasalready found that AIGI Sullivan and DAIGI Williams did not act with animiNisr has

Agent Heller shown retaliatory animus on the part of anyone else atl@d@ed, the undisputed
evidence at trial showed that SIA Williams was universally disliked in EPA @tGlrat Agent
Hellers EEO complaint against him was widely supported there. Rgesnt Heller has failed

to show, through the cat’s-paw theory or in amyre direct way, that OIG acted with intent to
retaliate.

Nor doesAgent Hellets cat’'spaw theory provide grounds for a claim agathst
Administrator’s Office The first element of a cat{gaw claimrequires Agent Heller to show
that someone at the Administrator's Offeeted out of aimpermissible animusMorris, 825
F.3d at 668.But the Court haslready determined thabhy animosity DCOS Reeder felt had to
do with bureaucratic ifighting, and there is no evidence that anyose ak the Administrates’
Office had a reason to take offense at Agent HellEE® complaint. This finding alone is
enough to defeat Agent Heller’s claim against the Administrator’s Office.

The second elemergquires Agent Heller to show that the individual intended his act to
cause an adverse employment actitmh. Agent Heller’s theory appears to be tb2OS Reeder
tainted the DOD Report by mentioning her EEO, that Mr. Garbow could have tdiatBeéport
by offering Mr. Boyll an interpretation of Policy 207 that changed the Rsgortlings, and that
Administrator McCarthyand Mr. Garbowpressured OlGo actagainst Agent HellerSee Pl.’s

Proposed Findings of Fact 11 57, 67, 1Bt it is not clear howDCOS Reeder could have
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expectedhat mentning Agent Heller's EEQctivity would result in an adverse finding by
DOD. And here is no evidence that Mr. Garbow offered Mr. Boyll emtgrpretation of Policy
207. On the other hand, Administrator McCarthy’s letter suggesting that Ol@eowheher
it had external reporting obligations redtto the DOD Report’s findings coutdnceivably
reflect an intent to cause an adverse employment action.

The third element of a cat’s paw theory requires Agent Heller to Hiethe person
who acted with impermissible animus did something that proximately caused aseadve
employment actionSaub, 562 U.S. at 419Even if DCOS Reeder tried to taint the DOD
Report by mentioning her EEO complaint, this did not proximately cad$&IDVilliams to
counsel Agent Heller. DCOS Reeder’s conduct dicaffectthe DOD Report’s findings. Even
if it did, DAIGI Williams conducted his own independent review of those findings. And even if
Mr. Garbow offered Mr. Boyll an interpretation of Policy 207, DAIGI Williams foutmat t
Agent Heller violated the policy based on his own consultation with OIG counsellyFavan
if Administrator McCarthy tried to pressure OIG into disciplining Agent HeRgent
McCarthy’s efforts did not influendeAIGI Williams, who was unaware of them. And he had
made his decision the day before Administrator McCarthy sent her lettdGI BMilliams gave
Agent Heller a notdisciplinary oral counseling becausehig independent investigation and
told herto makeGiglio disclosures because of the advice of OIG coungsekbecause of
anything done by the Administrator’s Office.

* * *

At first, Agent Hellerapproached Mr. Martin with the implicit approval of an OIG

manager.In the end, she suffered significant consequences disproportionate to her conduct. So

she went to court and tried to remedy the injustiCiee picture that emerged at trial was one of a
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goodand weltliked agentwho was mistreatedat least by SIA Williams, in an acranious turf-
war. The picture is not appealing and does not reflect well on the EPA. But it does not show
that Agent Heller is entitled to relief on a Title VII retaliation claim. To succeedamnasu
claim, Agent Heller would have to show that her EEGviy was the buter cause of the oral
counselingshe received And she would have to rebut the Defendants’ claim that she received
the counseling because of DAIGI Williamgjeodfaith determinatin that she violated Policy
207 by showing that someone acted against her with an intent to retaliate. Thisrsbtedloa®.

Although Agent Heller cannot prevah her Title VII claimshe has attained some level
of vindication in theevidencehat Agent Heller’s reliance on AIGI Sullivan’s implicit approval
of her plan to approach Mr. Martin exculpates her from any wrongdoing. Her coabeuts
Giglio maybe relievedoy Mr. Larserns testimony that DAIGI Williams'’s instructiodoes not
bind herand by the Court’s determination that the oral counseling does not implerate
credibility. Hopefully, this will provide some degree of resolution for a good agent who found
herself in a bad situation

[Il. CONCLUSION
For the reasons explained above, the Court will enter judgment in favor of the Defendants

onAgent Heller’s Title VII retaliation claimA separate order will issue.
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Dated:October 1, 2018 TREVOR N. MCFADDEN U.S.D.J.
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