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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FREEDOM WATCH
Plaintiff,

V.

BUREAU OF LAND
MANAGEMENT, et al,

Defendang.

Civil Action No. 16-2320CKK)

MEMORANDUM OPINION AND ORDER
(SeptembeR5, 2018)

In this Freedom of Information A€t FOIA”) case,Plaintiff Freedom Watclonce again
seekdiscovery from Defendants Bureau of Land Managerft&itM ") and U.S. Department of
Justice—specifically theFederal Bureau of InvestigatighFBI”)—due to developmés in the
criminal prosecution of Cliven Bundy, who is not a pdrgye Pl’s Mot. for Leave to Conduct
Discovery, ECF No. 5{“PI.’s Mot”). Upon consideration of the pleadinigthe relevant legal
authorities and the record as a whole, the GRENI ES Plaintiff’ s latestrequest for discovery.

The Courtshall alsoaddresscertain of the partiesother filings that affectfurther
proceedings in this caseAmong these aréthe FBI's [39] Declaration of David M. Hardy, and
Plaintiff' s [40] Respose to Couit Order of August 11, 201Based on these filings, the Court
shall notvarythe FBI's current processimagtefor Plaintiff s FOIA requestnor, at this timeshall
the Courffacilitatesummary judgment briefing as to Exemption 7(Agstly, the Court considers
variousfilings regarding Defendarittive video feed thatltimately do not affect the course of
proceedings in this case.

A. Relevant Background

The Court begins by reviewing certginor orders in this case that grertinentto both
discovery and processing speed. At the threshold, the Court observeas éhdeast three prior
occasions, Plaintiff has requested discovery in this case, and the Court hased@hiesuch
request.

On May 15, 2017, th€ourt foundthat Plaintiff did not originally requeséexpedited
treatment of its FOIA request to the BLM, aegectedPlaintiff’ s argument thainter alia, alleged

1 The Courts consideration of Plaintif Motion for Leave to Conduct Discovery has focused on
the following pleadings:

e Pl’s Mot. for Leave to Conduct Disc., ECF No. 6PI.’s Mot.);
e Defs! Oppn to Pl.’s Mot. for Leave to Conduct Disc., ECF No.(5Refs.’ Oppn”); and
e Pl's Reply to Def$.Oppn to Mot. for Leave to Conduct Disc., ECF No. 8®l.s

Reply).
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malfeasance of the Government in other cases warranted expeshtetennow. Mem.Op. and
Order,ECF No. 29, at 2 n.2. “[ U]ntil Plaintiff can proffer actual evidence of misconduct specific
to this matter, the Court shall pay no credence to Plasgéneralized and unsupported claims of
misconduct against either Defendants or their attorhdgsat 2. The Court alsdeterminedhat,

in “the absence of any indicia of bad faith by the government in this rhttene was no reason

to permit discovery at [thatjime.” 1d. at 2 n.2(citing Landmark Legal Found. v. E.P,AQ59 F.
Supp. 2d 175, 183 (D.D.C. 2013ystice v. .R.$798 F. Supp. 2d 43, 47 (D.D.C. 2014ifd,

485 F. Appx 439 (D.C. Cir. 2012)). Plaintif substantivebasisfor requesting expedited
treatmeri—the exigencies of Mr. Bundy criminal triat—was not justifiable becaasamong other
reasons, the proper mechanism for Mr. Bundy to obtain potentially exculpatory evidence is
throughthe criminal discovery processr, failing that, through a request to the judge hearing that
case.ld. at 23.

Subsequently, the FBI indited that it expected to requia@proximately500 months to
compete the processing oPlaintiff's FOIA request. SeeMin. Order of June 13, 2017.
Notwithstanding thidong timeline on June 13, 2017, the Court adopted the FBI's proposed
scheduleof 500 pages per month because Plaintiff did not provide any “objective evidance”
support of itsotherwise unsubstantiat@dbjections Id. Yet, the Courtremain[ed]amenable to
receiving reasonable proposals from Plaintiff to expedite the producti@sphsive materials
(e.g., by limting the scope of its requekts Id.

On August 11, 2017, the Court again denied a request from Plaintiéxfoedited
production and fodiscovery With regard to production speed, the Caweiteratedthat the
immediacy predicated on Mr. Bundy’s criminal case did not warrant expdd#ginent in this
case; rather, Mr. Bundyught to take up the matter with the judge hearing his criminal d4dse
Order of Aug. 11, 2017. As for discovetlge Court foundhatPlaintiff hadstill failed to identify
any indicia in this case of Defendants’ bad faitld. The Court adopted BLM’'s proposed
processing schedule of 1,080cumers per month andyet again,‘for the time being,”FBI's
proposed schedule 600 pagesper month. Id. The Court ordered each party to submit further
briefing regarding aspects of FBI's productrate That further briefing resulted theFBI's [39]
Declaration of David M. Hardy, and Plaintiff's [40] Response to Court’s Qurideungust 11, 2017,
to which the Court shall turn below.

On November 30, 2017, the Court once mdemied Plaintiffs request for discovery,
referencingsome othe prior ordersliscussed abowandfinding that”Plaintiff [had] not provided
any details in goport of its assertion that the search is in bad faiMem. Op. and Order, ECF
No. 49, at 3-4.

B. Plaintiff's Motion for Leave to Conduct Discovery

Filed December 19, 201PJaintiff's [51] Motion seeks discovery once more, this time
basedon the purported findings of a whistleblower report tteate to lightin Mr. Bundys
criminal case.“A district court has ‘broad discretibm denying discovery in FOIA casesCole
v. Rochforgd 285 F. Supp. 3d 73, 77 (D.D.C. 2018) (quottgitranenav. Clinton 770 F. Supp. 2d
175, 187 (D.D.C. 2011)).“[lIn the FOIA context, courts have permitted discovery only in
exceptional circumstances where a plaintiff raisesificient question as to the agensygood
faith in searching for or processing daoents” Id. (citing, e.g.,Baker & Hostetler LLP v. U.S.
Deptof Commerced73 F.3d 312, 318 (D.C. Cir. 2006))he cases cited by Plaintiff are consistent
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with these propositions and resulted in denials of discawgnyests SeePl.’s Mot. at 4 Defs’
Oppnat 3

According to Plaintiffs Motion, the whistleblowereport allegesignificant misconduct
within the BLM and FBI in the evenfgecipitatingthe Bundy prosecution and in the prosecution
itself. SeePl.s Mot. at 23. Yet again, however,|&ntiff has failed to substantiate his allegations
that any such misconduct taints Defendaptscessing and production in this caSee, e.qg.d.
at 3 (“Given these damning revelations, it is no wonder that Defendants here have provided
blatantly inflated and outrageous timelines for the production of documents inraptati¢urther
the covetup . . ..").

Moreover, the Cours review of the Ditrict of Nevada docket in the criminal case against
Cliven Bundy illustrateshat any urgency to uncover bad farhthis caseappears to be largely
moot Shortly after Plaintiffs Motion was filed and fully briefedhé criminal case againstr.
Bundy in Nevada was dismissed with prejudice on January 8, 2Q18lgment of Dismissal,
United States v. Bundg:16-cr-00046GMN-PAL (D. Nev. Jan. 8, 201gBundy, ECF No. 3117.
The Government sought reconsideration of that decision, which the court denied on July 3, 2018.
Order,Bundy ECF No. 3273.In justifying its prior decision, the coustatedthat“a universal
sense of justice was violated by the Governnsefailure to provide evidence that is potentially
exculpatory. Id. at 11. The District ofNevada docket reflects the Governmeriling of an
appeal to the United States Court of Appeals for lheth Circuit on August 2, 2018.
Government’s Protective Notice of AppeBlndy ECF No. 3306. Regardless of the outcome of
that appeal, however, developments in Mr. Buadyrosecution have vindicated this Cosirt
decision to defer, repeatedly, to the criminal discovery process and the Nevagla hadglling
of any breakdowns in that process.

The closest Plaintiff comes to furnishing any basis for discamehys cases his argument
that“what Defendants have produced thus far are overwhelmingly only press artdlesReply
at 23 (citing Aff. of Dina James, P& Ex. 3, ECF No. 53). Plaintiff does not mention, however,
the reason that Defendants have given, if any, for not producing many other kinds of documents.
It is quite possible, for example, that Defendants assert FOIA exemptionss stxanaption 7(A),
as to other responsive documents that they have reviewed. The Court shall nexpgomnse from
the FBI and, in an abundance of caution, the BLM, regarding the nature of documents that they
are not producing.

But absentany affirmative indicia of Defendantsad faith, the Court is not persuaded at
this time that discovery is warranted. Accordingly, in an exercise ofitsatiion, the Court shall
DENY Plaintiff's [51] Motion for Leave to Conduct Discovery.

2 Purportedly orMr. Bundy s behalf Plaintiff’ s counsel in this mattdited a petition for writ of
mandamus in the Ninth Circuit regarding thenil of hispro hac viceapplicationto represent
Mr. Bundyin the District of Nevada.SeeCopy ofPetition for Writ of MandamusBundy ECF

No. 3181. The Ninth Circuit denied the petition on April 24, 2008der of USCABundy ECF

No. 3234. Accordingly, that petition is not a reason for granting discovery Heege eit



C. FBI Processing Rate

The Court now turns to several factorsttill affect the FBIs processing speed going
forward. The Couts Minute Order of August 11, 2017, instructed the FBifile a declaration
of the responsible FOIA official explaining in detail why its processitigiised to 500 pages per
month, and what the consequences would be if the processing speed were increaatiffos P
FOIA request. Simultaneously, the Court required Plaintiff“file a notice stating its position
regarding Defendartgproposal to seek summary judgment on Exemption 7(A), which may
considerably limit the number of documents that need to be processed by DefendairBI.
Order of Aug. 11, 2017.

The FBI has submitted a declarati@yarding its processing rat®m David M. Hardy,
the Section Chief of its Record/Information Dissemination Section, Recordsgklarat
Division. Decl. of David M. Hardy, ECF No. 39, {1 1. Mr. Hardy documents at length the fationa
for the FBIs interim release policyf 500 pages per month. Bummary termsthe FBI is
experiencing eveincreasing volume and complexityof both FOIA requests and FOIA litigation.
Id. 111 916. The agency has devised methods for allocating its @&\ resources between
competing demandsld. 15-8. Plaintiff s own FOR request is exemplary of the strain placed
onthe FBIs resources: Accordirtg the FBIs fourqueue classification system for FOIA requests,
“[ P]laintiff’s overall multisubject request equates to an eldrge queue request as it is in excess
of approximately 100,000 pagédd. 1 13 n.4.

Just last yeam another case discussing a declaration from Mr. Hardy, the Court of Appeals
approved of hisreasonable, nenbstructionist explanation for the interim release pod&00
page-pelcD limitation,” recognizing that thiSpolicy serves to promote efficient responses to a
larger number of requestérsNat’l Sec. Counselors v. U.S. Depf Justice 848 F.3d 467, 471
72 (D.C. Cir. 2017).

The processing rate in this casas also justified by the theamgoing prosecution d¥ir.
Bundy, together with related investigations and prosecutions. Decl. of David Wy, EH&F No.
39, M 1748. Evidently at leastomeof the same officialénvolved inthose investigations and
prosecutions would need to diveurther attention to Plaintif FOIA request if the processing
speed were increaseldl.  18. At the time Mr. Hardy produced this declaration, this was a sensible
further reason for theurrent processing ratand it may remain so because criminal pestngs
involving some of Mr. Bundyg cadefendants are ongoing.

The Court turns tdPlaintiff s [40] Response to the CowtOrder of August 11, 2017
regarding the summary judgment route for facilitating this ca3kintiff clearly opposes an
assertion of Exemption 7(A) withholding in this casseePl.s Resp. to Cts Order of Aug. 11,

2017, ECF No. 40, at 2. Its response also implies that, at least as of August 25, 2017, it did not
view summary judgment briefing on this topaclie productive.See idat 1 ( Plaintiff plans to

oppose Defendant FBI proposal to seek summary judgment on Exemption "J(ARerhaps
Plaintiff's view on this latter point has changed now that criminal trial proceedingstadains
Bundy have conclugtl. In the meantime, the Court shall not instruct the parties to brief a motion
for summary judgment as to Exemption 7(A).



D. Live Video Feed

The Court addresses one final issue that is somewhat distinct from the foreoamy.
unsolicitedfiling on November 10, 2017, Plaintiff indicated thatwill substantially narrow the
scope of its original request in order to expedite production of relevant, disceverabl
documentation,and proceeded to describe that narrowed sd8pe. Notice of Narrowing ifPart
FOIA Request, ECF No. 41, at 1. It appeared to the CourtRthaintiff [was] no longer seeking
other documents within the scope of its original requedin. Order of Nov. 14, 2017. The Court
permitted Plaintiff to clarify if Plaintiff in factitended otherwiseld. Plaintiff responded that it
was “not narrowing its requestput that it was pursuing dhnterim narrowed request.Pl’s
Resp. to Ct.’s Min. Order of Nov. 14, 2017, ECF No. 45, at 1.

In any event, Plaintif§ interim narrowedaquest pertained to certainlive video feed.
Defendants indicated in response that there was no video recording availablesebére
surveillancecamera in question had conveyed, but had not recorded, live foddefe Status
Report, ECF No. 47, at 1. Notwithstanding the lack of any live feed iBefiéndants represented
that they werésearching for records responsive to the subject Freedom of Information Acdtreque
that pertain to the live video feed and anticipdiat they will complete the search for and
production of any nomxempt responsive records located as a result of that search by December
1, 2017.” Id. at 1-2. The Court instructed Plaintiff to respond, by December 6, 2017, regarding
this production. Min. Order of Nov. 28, 2Q1Plaintiff s response did not address Defendants
production, if any, regarding documents associated with the live video$eeR!.'s Resp. to the
Ct.’s Order of Nov. 28, 2017, ECF No. 50.

Accordingly, the Court considers the foray into tiiee video feed to be concluded
BecausePlaintiff did not (permanently) narrow its request, the scope of Plagté&fuest remains
as it did prior tcaPlaintiff’'s [41] Notice on November 10, 2017.

E. Further Proceedings

For the foregoing reasonis, an exercise of itsiscretion the CourtDENIES Plaintiff’'s
[51] Motion for Leave to Conduct Discovery.

Based on the dismissal with prejudice of the criminal case ad@zlimenh Bundy Plaintiff
may be interested in proceeding differently in this case. The Cotmidtssthe parties to meet
and confer to identify an appropriate path forwaigly OCTOBER 9, 2018 the partiesshall
submit a Joint Status Report conveying their proposal for further proceetfinigbt of Plaintiff s
[53] Reply to Defendant©pposition to théviotion for Leave to Conduct Discovery, Defendants
shall include in this Joint Status Report a description of the nature of docuhedntisey have
produced and that they have been withholding from production.

SO ORDERED.
Dated: September 22018

/sl
COLLEENKOLLAR-KOTELLY
United States District Judge
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