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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEVIN M. LOVECCHIO,
Plaintiff,
V. Civil Action No. 16-2374CKK)

WASHINGTON METROPOLITAN
AREA TRANSIT AUTHORITY,

Defendant

MEMORANDUM OPINION AND ORDER
(July 30, 2018)

In the parties’ [30] Joint Status Report on Discovery Plan, Defendant discusted cer
efforts to ascertain the relevance of thiotye of Plaintiff'streatingmedical providers That
number has since increased to thfityee, and may swell further assgiovery continue$ Joint
Status Report on Discovery Plan, ECF No. 36, &t7.2. Rather than depose each prowider
which would exhaust arekceedhe Court’s current limit of ten fact withessassumingelatively
few will be designated as expert®efendant sought to conduex parteinterviews, to which
Plaintiff objected.

The Court held a teleconference on the record with the parties on June 12, 2018, in order
to address this and other discovery issues. With the Court’'s permission, the fpart@tted
further briefing“regarding the legal basis for prohibiting Defendant from conduagarte

interviews of [Plaintiff’'s] medical providers subject to an appropriate ptigee order.” Min.

1 Defendant also seeks to depose ten or elé¢venmedical)fact witnesses in addition to the
medical providers. Joint Status Report on Discovery Plan, ECF No. 38 @emonstrating
slight discrepancy iproposechumber of fact withnessesNote that he Court refers to pages of
the parties’ [36] Joint Status Repbittheir ECF page numbers in the absence of other pagination.
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Order of June 13, 2018. Upon consideration of tiedibg,? the relevant legal authorities, and the
record as a whole, the ColBRANTS Defendant’s request to conduet parteinterviews of
Plaintiff's treating medical providers, subject to the Protective Order thatdlig €hall issue.

The issue is somewhat more nuanced than the parties’ briefing eluciddieseis no
dispute that informal interviews can ban appropriatemeans of reducing the number of
depositionsparticularly where manwitnessesnay be involved. Thparties effetively dispute
whether Defendant’'miterviews must include Plaintiff’'s counsel or Plaintiff himself.

The District of Columbia Court of Appeals has found #aparteinterviewscan be an
acceptablavay of obtainingcertaininformationfrom treating medical providersSeeStreet v.
Hedgepath 607 A.2d 1238, 12488 (D.C. 1992). By filing a lawsuit concerning his or her
medical conditions, a plaintiff puts them in issue and thereby wdieesatutoryphysicianpatient
privilegeas to “medical information relevant to the . . . claini[sptreet 607 A.2d at 1246, 1248
(citing D.C. Code § 14-307).

Privacy protections available under the Health Insurance Portability ecouAtability
Act of 1996 (“HIPAA”) leave this precedent undisturbed. As Plaintiff concedsderal
regulations implementing HIPAA expressly provide for cauthorized disclosure of protected

medical informatiorwithin the scope of that authorization:

2 The Court’s consideration has focused on the following pleadings:

e Joint Status Report on Discovery Plan, ECF No. 30;

e Pl’'s Mem. Regarding Ex Parte Contacts with Medical Providers, ECF N¢'P8%
Mem.”);

e Washington Metropolitan Area Transit Authority’s Resp. tdsF\lem. Regarding=x
Parte Contacts with Medical Providers, ECF No. 3Bef.’s Opp’'n”);

e Pl.’s Reply Regardingex Parte Contacts with Medical Provider&CF No. 35(“Pl.’s
Reply”); and

e Joint Status Report on Discovery Plan, ECF No. 36.



1) Permitted disclosures. A covered entity may disclosatepted health
information in the course of any judicial or administrative proceeding:

() In response to an order of a court or administrative tribunal, providechthat t

covered entity discloses only the protected health information expressly aethori

by such order . . ..
45 C.F.R. 8 164.512(e)(1)(iseePl.’s Reply at 12. This Courtis unaware of any controlling
authority in this jurisdictiorsince HIPAA, as amendethat prohibitsex parteinterviews of
medical providers. Often lower courts considering whether to perpiérteinterviews continue
to citeStreetas the lawn the District of ColumbiaSee, e.gLeonard v. Wash. Hosp. Ctr. Corp.
Case No. 2014 CA 3734 B, 2014 D.C. Super. LEXIS&¥2 (D.C. Super. Ct. Sept. 9, 2014)
Orderat 1-2, Corley v. ThomgsCase No. 2012 CA 8261 M (D.C. Super. Ct. Jan. 8, 201H¢
Court finds that no authority prohibiilaintiff's medical providerdrom disclosingPlaintiff's
protected health information durieg parteinterviewsif this Court permit®efendant to conduct
such interviews and issues a protective order delineating the scope of slagudisc

The Court must now decide whethepermitex parteinterviews in this caseAs Plaintiff
observes, that is not a foregone conclusiSeeReply at 12. The Court is unaware of any case
law or HIPAA provisionestablishing thaDefendantis entitledto conductex parteinterviews.
Many of the courts in this jurisdictiothat havepermittedor deniedthem have issued orders
completely devoid of reasoning, or containing only boilerplate references,dimpée; toStreet
and HIPAA See, e.qg.Order at 1, Perkinsv. Lucy Webb Hayes Nat'l| Training ScHor
Deaconesses and Missionari€3ase No. 2008 CA 006416 M (D.C. Super. Ct. July 23, 2009)
(permittingex parteinterviews on the basis &treetand HIPAA). Those courts that furnighore
extensiveeasoningor or againsex parteinterviewshave articulated a variety of standarésg.
Mbony v. Wash. Hosp. CtiCase No. 13 CA 1769, 2014 D.C. Super. LEXIS 11, at *2 (granting

request foex parteinterviews based on the Court’s “discretior¥)in. Order,Bigelow v. Wash.



Hosp. Ctr, No. 10cv-1471 (D.D.C. Jan. 17, 2012) (citing Mem. QJeffares v. KheiriCivil No.
L-07-1923 (D.Md. Nov. 19, 2008), ECF No. 23 (“[D]efendants have failed to demongtrate
causefor why traditional discovery methods arenorkable.”(emphasis adde))) see also Lynch

v. SSC Glen Burnie Operating Co., LL@vil No. JKB-17-1328, 2017 WL 6508980, at *3 (D.Md.
Dec. 20, 2017) (indicating that movant “must demonssataereason that ordinary discovery
procedures are not sufient”). Streef the one controlling authorityalbeit preHIPAA—does

not expressharticulate a standardThe “good cause” standard for a discovery protective order
under Federal Rule of Civil Procedure 26(c) may be most analogous to this cirezenSée also
Pl.’s Reply aR (urging application of “good cause” standard).

Regardless of the standard’s labeling, the Court expects Defencatittdate sufficient
reason for the Court to authoriex parteinterviews of Plaintiff's treating medicadroviders
Based on Defendant’'s arguments and the parties’ briefing, the Court finds aagua to grant
such authorization, subject to an appropriate Protective Order.

First, Plaintiff has been treated by a very large number of medical providessdently
have some conceivable connection to this caSefendant’s admission of negligence allows
Defendant to focus its further discovery on causation and damages asswotiat&daintiff's
injuries. SeelJoint Status Report on Discovery Plan, ECF No. 36, at 4. The Court agrees with
Defendant thainformal interviews—whether or noex parte—are much more efficierand cost
effective (for both partiesjhan depositions for distinguishing which of ttrerty-five listed
providers(and perhaps more) would provide testimony relevant to disputed issues in thiSemse.
Def.’s Opp’n at 910 (citing, e.g.Order at 5Maybin v. George Washington Uni\Case No.
03ca583 (D.C. Super. Ct. Sept. 15, 2008)nreover, courts in this jurisdiction have pertieitex

parte interviews even where the movant sought to interview far fewer medical provifees.



e.g, Orderat 1, Corley, Case No. 2012 CA 8261 M (permittiag parteinterview of three treating
providers). The efficiency gains ek parteinterviews in this case are much more substantial.

Specific to theex parteaspectDefendant expressésars thatPlaintiff’'s counsel would
“interfere” with interviews at which they are present, “intimeald” the medical providers, and
“have accessd [Defendant’'s counsel’'s] mental thoughts and opinfob®f.’s Opp’n at 56.
While fears of intimidationper se seem little more than speculatid?laintiff's briefing does
suggesthat he contemplates an active role at such interviews, akin to an informal deposition in
which Plaintiffs counsel could raise objectionSeePl.’s Replyat 3 (indicating that the presence
of Plaintiff or his counsel “would . . . ensure that only relevant information is disclosé&dit)
these interviews will not be on the record; consequently, there is no reascairitiff ™ counsel
to feel the need to preserve objections. Such objections can be raised if a givehpradad=zr
is deposed or, at the latetakes the stand at trial.

The Court finds that Defendant’s desire to test its legal theories theauzgrteinterviews
is a legitimate reason for permitting that manner of proceeding. Defendaekiags access to
these providers that is equal tttat enjoyed by Plaintiff himself. Def.’s Opp’n at65 “As a
general proposition, . . . no party to litigation has anything resembling a proprigtaryo any
witness’s evidence.'Streef 607 A.2d at 1247 (quotingoe v. Eli Lilly & Co, 99 F.R.D. 126, 127
(D.D.C. 1983)) (internal quotation marks omittese also Gregory v. United Stat&69 F.2d
185, 188 (D.C. Cir. 1966) (“Witnesses . . . are the property of neither the prosecution nor the
defense. Both sides have an equal right, and should dravefjual opportunity, to interview
them.”). Plaintiff already may speak whenever he wishes to any of his treating madicialers.
The fact that he has put his medical condition at issue in this case is a good reasdstreegder

for Defendant too to speak to those providers to determine who is relevant to further pgsceedin



As it is now, Plaintiff and his counsel can use any discussions they may have withdics
providers to test their own legal theories, while Defendant would be unable towdth sual
candor if the Court were to require the presence of Plaintiff’'s counsel atitheis/iews.

The Court finds thaex parteinterviews of Plaintiffsmany medical providers would
facilitate the efficient resolution of this cadeefendantnay conduct informal interviews, off the
record, for the purpose of narrowing the list of Plaintiff's medical providers wheiendant will
seek to depose, and/or the issues which any depositions will cover. Each medical ptoamder w
Defendant wants taterview must be provided a copy of this Memorandum OpiarmahOrder,
as well asthe accompanyingrotective Ordef. These copies must be given to the medical
providerssufficiently in advance of any scheduled intenseiy permit the providertime to
review themand consult with their own counsel, should they choose to dda'ke. Protective
Order providesjnter alia, that the medical providers may choose whether to consent to an
interviewand whether to have their own counsel anBlamtiff or hiscounsepresent during any
such interview. That Protective Order also establishes that any interview by Defenddint sha
include only one attorney representing Defendant, such that there is no othes wotribe
conversation other than thguestioning attorney anthe medical provider If the medical

provider's own counsel and/or Plaintiff or his couresed present, then this restriction shall not

apply.

3 Note that45 C.F.R. § 164.512(e)(1)(v) defines the “qualified protective order” applicable to
disclosuresn litigation other thanby court order. While the Court’'s Protective Order is not
governed by thigefinition, the Protective Order proposed by Defendantsadtantiallyadopted

by this Court incorporates similprotections. The Court’s Protective Order omithe references

to “Qualified” Protective Order that Bendant has proposed. The Protective Order also reflects
other adjustments consistent with tMemorandum Opinion and Order.
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The Court expects the parties to adhere to the deadlines set forth in thes C2girt’
Amendment to Scheduling and Procedures Order, incluthegluly 30, 2018, deadline for
Proponent’'s Rule 26(a)(2)(B) & (C) disclosures. The Court anticipates thattifPtai
identification of experts will further facilitate Defendang&forts to narrw the list of treating

medical providers who are relevant to disputed issues in this case.

sk

For the foregoing reasons, the COBRANTS Defendant’s request to condwet parte
interviews of Plaintiff’s treating medical providers, subjedti®Protective Order that Defendant
has proposed and this Court shall adopt in substantial part.

By AUGUST 29, 2018, the parties shall file a further Joint Status Report on Discovery
Plan that includes their plan for ensuring the completion of discovery by the discoadlinelef
October 22, 2018.

TheProtective Ordediscussed abovaccompaniethis Memorandum Opinioand Order

SO ORDERED.

Dated: July30, 2018

Is/
COLLEEN KOLLAR-KOTELLY
United States District Judge




