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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
JANICE G. COCLOUGH,

Plaintiff, :
V. : Civil Action No. 16-2376 (BAH)

AKAL SECURITY, INC., et al,

Defendants.

MEMORANDUM OPINION

Plaintiff JaniceG. Coclough brings this action against her former employer, Akal
Security, Inc.and two former supervisors, Lois Epps and Josiah Eaves, under Title VII of the
Civil Rights Act of 1964 (“Title VII”), as amendedee42 U.S.C. 88 2000et seq,.the District
of Columbia Human Rights Act ("“DCHRA"geeD.C. Code 88 2-1401.C4 seq, and the
Employees of District Contractors and Instrumentathistleblower Protection Act
(“Whistleblower Act”), seeD.C. Code 88 2-223.0dt seq See generallf?l.’'s Second Am.

Compl. for Declaratory J., Injunctive Relief, and Monetary Damag€3 No. 24. Pending
beforethe Courtare theDefendants’ Motion to Dismiss Plaintiff's Second Amended Complaint,
or, in the Alternative, for Summary Judgment, ECF NotR2&Plaintiff's Praecipe Requesting
Entry of Default Against Defendant Lois Epps, ECF No. 27;thaélaintiff's Motion for Entry

of Default Against Defendant Lois Epps, ECF No. 28.

Based orthedefendants’ representations that Epps now is represented by counsel and
that she joins in thedispositivemotion,seeDef. Lois Epps’ Opp’n to Pl.’s Mot. for Entry of

Default Against Lois Epps %3, ECF No. 30the plaintiff's motionsare denied For the
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reasons discussed below, ttefendantsmotionis granted in part @ahdenied in part, without
prejudice.
|. BACKGROUND

Akal Security, Inc. (“Akal”)entered into a contract with the District of Columbia for
security services at the Superior Court of the District of Columbia (“Supesiont'. Mem. of
P. & A. in Support of Defs. Akal Security, Inc. and Josiah Eaves’s Mot. to Dismiss$dcond
Am. Compl., or, in the Alternative, for Summ. J. (“Defs.” Mem.”) at 2, ECF No. 252
plaintiff described Akal as “one of the largest contract security companies in theytourth
“provides security services and personnel to courthouses across the countrygncludire
Superior Court[.]” Pl.’s Second Am. Compl for Declaratory J., Injunctive Rehef Monetary
Damageg”“SAC’) 1 11.

The plaintiffwas an Akakemployee in its Security Service Prograssigned to the
Superior Court from October 4, 2019AC | 15, until her termination ajuly 17, 2016 Defs.’
Mem., Ex. A (Charge of Discrimination No. 570-2016-01588 dated June 23("HHGC
Charge™)) at 1.Lois Epps and Josiah Eaves wereplantiff's supervisors.SAC Y 12-13.
The“[p] laintiff was a member of a bargaining unit whose terms and conditions of empioyme
[were] governed by a collective bargaining agreemenbetween Akal and the International
Union, Security, Police and Fire Professionals of America and its Lo8dl which agreement
wasin effectfrom October 1, 2013 through September 30, 2@M&is.” Mem.at 3;see
generallyDefs.” Opp’n to Pl.’s Mot. for Leave to File Second Am. Conipk, A (Collective
Bargaining AgreemeretweenAKAL Security Corporation, Inc. and tHBI TERNATIONAL
UNION OF SECURITY, POLICE, AND FIRE PROFESSIONAL[S] OF AMERIGBPFPA)

and [its] Local 443“CBA")), ECF No. 21-1.The CBA “cover[edl seniority, job opportunities,



grievance procedures, discipline, hours of work and overtime, wages, leaves of deséinge
training, and re-qualification, and various other employment topics for LCSOsleerd ot
bargaining unit positions.” Defs.” Mem. at 5. For some period of tineglaintiff held the
positions of In-Service Instructor and Shop Stew&deSAC |1 73, 94.

The paintiff describel a “discriminatory and unprofessional atmospheextadinghe
courthouse.ld. § 19. She allegedlypegan to “experience gender discrimination” in 200D.q
16. For example, she “was passes for overtime wd” and, if she ever were offered
overtime, it occurred only because male employeeknot taken these overtime hould.; see
id. § 28. She and other female employees would be “sent out to other sites to work on
Saturdayf so that the men could work in the main Courthouse,” such that “the male employees
were less likely to . . . work offsite.ld. { 18. Her requests in 2013 and 2014 “to switch her tour
of duty to sometimes work the midnight shift in order to care for her terminally ill mdtineng
the day” were deniedd. Y 26,while her “male colleagues were permitted to switch and work the
evening shift,”id. § 27. Male employees would accuse the female employees of “complain[ing]
when given an assignment or denied a benefit or privilege afforded to themateyees.”Id.
117.

According totheplaintiff, “[o]n a daily basis through 2014-2016 when [she] would patrol
the courthouswiith a female coworker, male secunggrsonnel in the control roomd. § 37,
usedcamerasid.  38,to follow herand her coworkethroughout the buildingnd made “lewd
and embarrassing comments” about them over the intercoensyst § 37. fM] ale employees
would also speculate . . . that [p]laintiff and her female coworker were lesndna a
relationship.” Id. { 39. Suclspeculatiorbecame “common knowledge” theworkplace,

causing theplaintiff to suffer embarrassment and humiliatidee id 1 3941. Sincecameras



and intercoms were placed throughout the courthaligé[p]laintiff could never escape [this]
behavior,”id. § 38, which allegedly “continued up to the tirtteep]laintiff was terminated,id.

1 42. Theplaintiff complained to Eaves and Epps about this behavior, yet “no Akal employee
faced any discipline in connection with [his] actions towatksg]laintiff.” 1d.

In October2014,theplaintiff was“passed over for a promotion fioead Court Security
Officer (‘LCSQO].” Id. § 20. She complained to Epps, who tblelplaintiff to “get used to it
because [the]laintiff was perceived as a complainer and Akal was going to proteatlthboys
network.” 1d.  21. In December 201the plaintiff “was selected as an LCSQd. § 22, the
first female to do so in nearly 20 years, § 20. After her promotiornhe plaintiff alleged, “the
discriminatory treatment” she experienced from “her supervisors and somdisates
intensified.” Id. § 22.

By this time, because of the plaintiff's advocacy on behalf of herself and female
coworkers, she “was perceived as a troublemaker by her supervikbr§.25. Eaves and Epps
discouragedhe plaintiff from assisting otheemployee apply for open positionsnplying that
those “employees would not be selected because they received assistance fpflairth. |
Id. By 2015, “fhep]laintiff's job as LCSO was made exponentially more difficuld,’{ 29,
because Akal management withheld “critical infotim&’ that should have been shared during
roll call, id. § 30. In additionthe plaintiff “was . . . accused of improperly changing the
schedules of her subordinates, and [was] verbally counselled for dointyis§.34. Eaves and
other supervisors allegedly “undermindlagp]laintiff's ability to manage her subordinates,”
who “were allowed to use profane language towgrdg without facing punishmentjd. | 35;
see id 1 44, and commit acts ofsubordinationsee d. § 43, without consequences. Eaves took

no action in response tbeplaintiff's complaints. See id 1142-44, 47. According tthe



plaintiff, male employees who violated rules and security protocols faced nolidesgi action.
See id 11 4546, 49, 51.

In March 2015, Eaves ask#tk plaintiff to undertake payroll duties by learning to
complete time and attendance recorlds.J 52. She “informed . . . Eaves and Epps that
employees were inputting their overtime without a valid code to justify overtifde{ 54.
Eaves and Epps “took no actiagainsfthese]employees,” the likely result of which was “the
District government being overcharged on the contract with AKdl.”Further, Eaves took no
action “[a]t some point in 2015” whehe plantiff “was not paid correctly for the hours she
worked.” Id.  55. His inaction “prompt[ed th@laintiff to file a grievancg which the union
declined to pursueld. 1 56. “Thereatfter tie p]laintiff was locked out of the payroll system,”
id.  57,andshelearned that Eaves was training a male&SOCto take over payroll duties,
59. The paintiff deened this action “retaliation for her complaining about her pay and filing a
grievance with her union.1d.

The plaintiff arranged a meeting with Eaves and Epps “to discuss the neasstgpf the
payroll duties” and “insubordination issues involving her subordinates and sexualhtertly
Akal employees.”ld. 1 60. Eaves informdtie plaintiff “that payroll wad.CSO Crawford’s
responsibility, effectively stripping [her] of . . . duties related to payrad.”f 6L. The plaintiff
also asked Eaves and Epps “to prohibit her coworkers from following her on camerakamgl ma
lewd comments through the intercom syste Id. 1 62. Epps was to “look intthe p]laintiff's
allegations,’id., buttheplaintiff heard nothing “and the harassment continuedl, 63;see id
19 6465, 68-69. The paintiff also arranged a meeting on February 10, 2016, “with Project
Manage Lawrence Frost to discuss her concerns,” but Frost “abruptly cancelled ttiegnaeel

never rescheduled it.l'd. I 71.



On June 10, 2016heplaintiff attended annual 1eervice trainingconducted by LSO
Gloria Shelton.ld. 1 75. During the trainm the plaintiff received and responded to a text
message pertaining to her father’s release from the hoslgitafLCSO Shelton orderedte
plaintiff] to turn off the phone.”ld. The“[p]laintiff attempted to explain the situation to LCSO
Shelton,”at which time LCSO Shelton left the classroom, called in an emergency to which
Eaves, Epps and LCSO McLeod responded. The paintiff was directed to the supervisor’s
office, id., where she met with Project Manager Lawrence FidsY, 76. Frost serthe plaintiff
back to the classroom to continue the training session; plaintiff took the finahtestas
dismissed with the rest of the cladd. § 77. Bps called thelaintiff later that day and
informedher that she had been paaded and placed on administrative leadey 79. The
plaintiff appealed her suspension by union grievande.

The“[p]laintiff went to the U.S. Equal Employment Opportunity Commission (‘(EEOC’)
on June 10, 2016 to file a discrimination chdrgje Id. 1 4;see id { 78. She completed an
intake questionnaire on that day, 11 4, 78, and signed HEEOC (harge on June 23, 201,

1 4. The paintiff checked one bormarked “RETALIATION,” and indicated that the alleged
act(s)of discriminationocaurred between June 10, 2016 and June 17, 284é&Defs.” Mem.,

Ex. Aat1. The narrative portion of the chasgiates

| was employed with [Akal] since October 4, 2010, until | was
terminated on June 17, 20161y job classification was Lead Court
Secuity Officer.

Between July 2015 to June 2016, Coworffelnave been harassing

me about having lunch with my coworker who is also female. They
would make reference as to the nature of our relationship. | have
not disclosed my preferencd have informedboth District
Supervisors about many incidents. They have not taken any actions
to resolve the situation.



On June 10, 20161 was in a training class, led bys8O Gloria
Shelton. 1 was checking and sending a text on my phone due to
urgent family matters Gloria Shelton, the instructor observe
someone pass a phone and directed me to “Jgdhi¢dave not had

any problems with any other class until this one, | asked what
problems are you having? She then stated to put the phone away. |
informed her that | could not put the phone away, it was very
important, could you just continue with the class and | will once |
am finished.

Gloria Shelton stated “get out of the clalSs | stated to her that |

am not going to leave the classroom, this is very itapbr Gloria
Shelton, then said “I tell you what” and left the classroom. She
radioed for an emergency and later both my District Supervisors
responded along with ather L[C]SO. Within the hour Project
Manager Mr. Lawrence [F]rost responded, and daekeche to the
supervisors office, | waited for approximately 40 minutes, and once
he responded, he statétywas here to see you anyway, because he
had complaints that | was creating a hostile work environment[.]”
Later after the union representative @sged, | was sent back to
the classroom and took my final exam, | went home. While at home,
| received a phone call from District Supervisor Lois Epps, that | am
suspendedntil further notice.

| believe | have been retaliated a@gst for engaging in ptected
activity in violation of Title VI

Id., Ex. A at 1-2 (emphasis added). On July 29, 20flaintiff received a letter from Akal
“stating she was permanently terminated[.]” 2d Am. Compl. § 81.

EEOC sent Akal aotice ofthe plaintiff's chargeof discrimination, which Akal received
on June 29, 2015. Errata to Defs. Akal Security Inc. and Josiah Eaves’s Mot. to Dismiss, or, in
the Alternative, for Summ. JEx. 1 (Notice of Charge of Discrimination, Charge No. 570-
20016-01588, dated June 21, 20a6), ECF No. 12-2. According to the EEO@Ge plaintiff
charged employment discrimination under Title Vd. In the section marked
“CIRCUMSTANCES OF ALLEGED DISCRIMINATION,” it checked the box marked
“Retaliation” only, and on the linelselow stated, “ISSUES: Discharge” occurring on “DATE(S)
(on or about): EARLIEST: 06-10-2016 LATEST: 06-17-2016&)”
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The EEOC determined that, “[b]ased on its investigation, [it was] unable to cotichide
the information obtained establishes violations of the statutes.” Pl.’s Mem. in ©{dpé&i.t
Akal Security, Inc. and Josiah Eaves’s Mot. to Dismiss Pl.’s Am. Compl. & MoSdorm. J.,

Ex. 3 (Dismissal and Notice of Rights, EEOC Charge No. 570-2016-01588 dated July 13, 2016),
ECF No. 18-1.The plaintiff did not receive a copgf this rightto-sue noticauntil September 27,
20161 SAC T 5. She filed her original complaint in this Court on November 28, 28e5CF

No. 1, and amended the complaint on December 12, 382ECF No. 3?

On Jauary 10, 2017, thplaintiff contacted EEOC to file a new charge of discrimination
on the ground that her termination was in retaliation for having like@ EOCChargeand for
having appealed her suspensi@AC § 82. EEOC “opened a new charge oflratian against
Akal,” id. T 83, and issuedrgght-to-sue notice on February 27, 20id.,§ 84. The plaintiff, by
counsel, sought leave to amend the complaint on April 21, 2017, ECF No. 20, and the Court
granted leavéy Order issued on May 16, 2017, ECF No. 23.

[I.LEGAL STANDARD

To survive a motion to dismiss under RuEb)(6), the ‘complaint must contain
sufficient factual matter, accepted as true, to state a claim to relief that iblelaumsits face’
Wood v. Moss _ U.S._ , 134 S. Ct. 2056, 2067 (2014) (quokiagcroft vigbal, 556 U.S. 662,

678 (2009)).A claim is facially plausible when the plaintiff pleads factual content that is more

L The delay irthe plaintiff's receipt of the righto-sue notice apparently was due to a typographical error.
EEOC sent the rigkitb-sue letter tdahe plaintiff at 3906 28 Street, N.E., Washington, DC 20018, ahdplaintiff's
correct address is 3906"28treet, N.E.Washington, DC 20018.

2 The original complaint bears a date stamp indicating that the Clerk of t@oaived the pleading on
November 28, 2016. Review of the Court's CM/ECF docket revealiin#tat same dat¢gheplaintiff filed an
application to poceedn forma pauperiswhich was granted ddecember 14, 2@l The Clerk of Court officially
placed the complaint and application on the docket on December 15, Q@1Bese factdhe complaint is treated
as filed on November 28, 2016. Similarly, plaintif’'s Amended Complai@f Eo. 3, bears a date stamp
indicating that the Clerk of Court received it on December 12, 2016. ugththe Clerk of Court placed it on the
CM/ECF docket on December 15, 2016, Amended Complaint iseatedas filed on @cember 12, 2016.

8



than“merely consistentith’ adefendans liability,” but “allows the court to draw the
reasonable inference that the defendant is liable for the misconduct &llégjeal, 556 U.S. at
678 (citingBell Atlantic Corp. v. TwombJy650 U.S. 544, 556-57 (2007¥ee also Rudder v.
Williams 666 F.3d 790, 794 (D.C. Cir. 2012).

In considering a motion to dismiss for failure to plead a claim on which rehdiea
granted, the court must consider the complaint in its entirety, acceptingtadll fallegations in
the complaint as true, even if doubtful in fact, and construe all reasonable infarefeseor of
the plaintiff. Twombly 550 U.S. at 555\urriddin v. Bolden818 F.3d 751, 756 (D.C. Cir.
2016) ("‘We assume the truth of all wedleaded factual allegations and construe reasonable
inferences from those allegations in a plaitgifavor.” (citing Sissel v. U.S. Depof Health &
Human Servs.760 F.3d 1, 4 (D.C. Cir. 2014))). The court “need not, howeaecept
inferences drawn by [a] plaintiff[ ] if such inferences are unsupported bgdtsedet out in the
complaint” Nurriddin, 818 F.3d at 75@alteration in original) (quotiné&owal v. MCI
Commans Corp, 16 F.3d 1271, 1276 (D.C. Cir. 1994)\hile matters'outside the pleadings
generally may not considered, without converting the motion to one for summary jud e
R. Civ. P. 12(d), a court deciding a motion brought under Rule 12{n}x®) without triggering
the conversion rule, consider “documents incorporated into the complaint by referehce, a
matters of which a court may take judicial nofic&ellabs, Inc. v. Makor Issues & Rights, Ltd.
551 U.S. 308, 322 (200;9ee alsdnglish v. District of Columbiaz17 F.3d 968, 971 (D.C. Cir.
2013).

[11. DISCUSSION
The defendants seek dismissal of the plaintiff's Second Amended Complaint on four

groundsi(1) that the plaintiff failed to exhaust administrative remedies for her Title VII



discrimination claimgs(2) thatdefendant&pps and Eaves cannot be held individually liable
under Title VII;(3) that gaintiffs DCHRA claims are preempted by Section 301 of the Labor
ManagemenRelations Act (“LMRA”), and (4)that the plaintiff's Whistleblower Act claim is
untimely and preempted by Section 301 of the LMR5®&eDefs.” Mot. at 1. Each of these
argumentss addressederiatim

A. Exhaustion of Administrative Remedies (Counts| and I11)

“A Title VIl plaintiff must file an administrative complaint with the EEOC. prior to,
and as a mandatory prerequisite to, filing a federal judicial compldusseini v. Compass
Group USA, InG.578 F. Supp. 2d 6, 16 (D.D.C. 20@8itations omitted)seeTapp V.
Washington Metro. Area Transit AutiNo. 15ev-768, 2017 U.S. Dist. LEXIS 208928t*9
(D.D.C. Dec. 20, 2017) A& plaintiff may file a Title Vllaction in federal court only after timely
exhaustingadministrative rmedies before the EEOC.”)The purpose of theafiministrative
exhaustion] doctrine is to afford the agency an opportunity to resolve the medteally and to
avoid unnecessayiburdening the courts.Artis v. Bernanke630 F.3d 1031, 1034 (D.C. Cir.
2011) (quotingNilson v. Pefa79 F.3d 154, 165 (D.C. Cir. 1996)). Exhaustion of
administrative remedies is an affirmative defense which defendantprousby a
preponderance of the evidencgee idat 1034 n.4.

The defendants conterttiat theplaintiff “only filed a Charge with the EEOC alleging
retaliation by Akal,"id. at 10, and move to dismiss her gender discrimination (Count Il) and
sexual harassment (Count Ill) claimasder Title VII on the ground that she failed to exhaust
administrativeeemediesid. at 11. As support, they point dbatthe plaintiff checked only the

“RETALIATION” box in the “DISCRIMINATION BASED ON” section of the EEOCIt@rge

10



form, without checking a box indicating discrimination based on some other factor, segh as
Defs.” Mem. atll; seeid, Ex. A at 1.

The plaintiff characterizes her EEOC Charge as one “alleging gender and sexual
orientation discrimination and retaliati6rSAC 4, and criticizes theefendants for requesting
dismissal simply “because [she] failed to check a’bBk’'s Opp’n to Defs.” Mot. to Dismiss
Second Am. Compl. (“Pl.’'s Opp’n’at 4 ECF No. 26 She refers tthreesentences in the
narrative portion of the EEO Chargeeid. at 3, which read: “Between July 2015 and June
2016, Coworkers[] have been harassing me about having lunch with my coworker who is also
female. They would make reference as to the nature of our relationship. | havsclosedi by
preference,id. (emphasis removedjeeDefs.” Mem., Ex. A at 1. According the plaintiff,
this language adequately describes gender discriminatioly because¢he plaintiff isfemale
would having lunch with a female coworker give risspeculatiorfabout her undisclosed
sexual preferenck Pl.’s Opp’n at 3 If she were a m@having lunch with a female coworker
presumably there would be nbdrassment or discriminatidnld. Thereforethe plaintiff
argues, her “charge constitutes a written statement sufficientlispr® identify the parties, and
to give a short description of the action or practices complainedaf(titing 42 U.S.C. 8
2000e5(b)).

“A Title VIl lawsuit following the EEOC charge is limited in scope to claims that are like
or reasonably related the allegations of the charge and growing out of such allegatiBask’

v. Howard Univ, 71 F.3d 904, 907 (D.C. Cir. 1995) (internal quotation marks and citation
omitted). The subsequent civil case in federal district court “may only obelle . those
allegations that were contained in the EEO complaint or those that are ‘l&k&sonably related

to the allegations of the charge.Robinson-Reeder v. Am. Council on Ed682 F. Supp. 2d 6,

11



12-13 (D.D.C. 2008) (quotinBark, 71 F.3d at 907). Where. . .the additional discriminatory
acts alleged by Plaintiff ifher] complaint were not articulated in the administrative charge, are
not reasonably related to the allegations in the charge, and do not fall within the saope of
administrative mvestigation that can reasonably be expected to fo[kive] may not proceed

with these additional claims without first exhausting the administrative procgbhgppman v.
Amtrak 241 F. Supp. 3d 114, 123 (D.D.C. 20{Mpgistrate Judge’s Report and
Reconmendation)adopted 241 F. Supp. 3d 114, 117 (D.D.C. 20%34)d, No. 17-5066, 2017
U.S. App. LEXIS 14065, at *1 (D.C. Cir. Aug. 1, 2017).

The boxes on the EEOC charge form “aid a claimant in identifying the nature of her
charge[but] a claimant is nobhecessarily limited to the boxes she selected if she provides the
basis for her @im in her written explanation.RobinsonReedey532 F. Supp. 2dt 13 (citation
omitted). Where the checked box and the written explanatidhe EEOC charge forsuppat
a basiqor basepfor the alleged discrimination, the claimant may not raise new claims in district
court. See, e.gMaryland v. Sodexho, Inat74 F. Supp. 2d 160, 162 (D.D.C. 200@here
plaintiff “checked only retaliation EEOC charge as the circumstances of thedlle
discrimination” and where plaintiff “discussed only . his belief that héwas terminated in
retaliation for filing a previous EEOC Charge of Discriminatibclaims based on religion,
harassment, hostile work environmemtany workplace behavior occurring while he was
employa cannot proceedHunt v.District of ColumbiaDept of Corr., 41 F. Supp. 2d 31, 36
(D.D.C. 1999)dismissing gender discrimination claim where plaintgpécifically checked the
boxes for age discrimination and retaliation, but she did not check the box for gender
discrimination,” and where nothing “within the EEOC claim form . . . indicates the} ygas

alleging gender discrimination”).
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The shortcoming ahe plaintiffs EEOCChargeis not nmerely a failure to check a box.
The plaintiff proceeds as if the reader must isolate three sentences of agvenatatement,
which referredo eventdhat appeared to precede the dates on which the alleged retaliation
occurred, while ignoring cleardiicia of a retaliation claimShe checked off the
“RETALIATION” box andshe concluded her statement by statihbelieve | have been
retaliated against for engaging in protected activity in violation of Title \Nlot even the
EEOC construethe plairiff's EEOCCharge as alleging gender discrimination or sexual
harassmenits notice to Akalrefleded a retaliation claim under Title VII occurring at the
earliest on June 10, 2016, the datéhefplaintiff's suspension and initia&thtake interview at the
EEOC, and at the latest daone 17, 201,8he date btheplaintiff’'s termination It is too far a
stretch to conclude that tipdaintiff's EEOC Charge included gender discrimination and sexual
harassment claims, and the defendantgtion to dismiss Counts | and Il is granted.

B. Liability of Individual Defendants Eaves and Epps (Countsl, Il and I11)

A Title VIl discriminationclaim may be brought against the plaintiff's employ&ee42
U.S.C. 88 2000e(b), 200(a) Although a supervisor may be named a party defendant in a
lawsuit under Title VII, he or she is not liable in his or her individual capacitgrgr
discriminatory action of the employegee Gary v. Long9 F.3d 1391, 1300 (D.C. Cir. 1995).
The Court therefre grantshedefendants’ motion in part, and dismisses Counts |, Il and 1l
against defendants Eaves and Epps.

C. Preemption (Countsl1V, V, VI, and VII)

Under the DCHRA, an employer shall not “fail or refuse to hire, or to discharge, a
individual; or otherwise to discriminate against any individual, with respebetd [

compensation, terms, conditions, or privileges of employment, including promotion . . ., or
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otherwise adversely affect [her] status as an employee” because of the e'splagid or
perceived . . . sex ..., sexual orientation, [or] gender identity or expression.” D.C. Code § 2-
1402.11( The paintiff brings claims of gender discrimination (Count IV), sexual orientation
discrimination (Count V), sexual harassment (Count V1), and retaliation (Couragdipnst
defendants Akal, Eaves and Epps, under the DCHR# cefendants argue that Section 301 of
the LMRA,see29 U.S.C. § 185, preemptsese claimsSeeDefs.” Mem. at 11-15.

“Suits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce as defifled tMRA] . . . may be
brought in any district court of the United States having jurisdiction of theepawtithout
respect tahe amount in controversy or without regard to the citizenship of the par2@s.

U.S.C. § 188a). Section 301 is “understood .as a congressional mandate to the federal courts
to fashion a body of federal common law to be used to address disputes arising out of labor
contracts.” Allis-Chalmers Corp. v. Lueckd71 U.S. 202, 209 (198=5eeLingle v. Norge Div. of
Magic Chef, InG.486 U.S. 399, 403 (1988) (quotimgxtile Workers v. Lincoln Milj]s353 U.S.

448, 451 (1957)). Thus, Section 3@bMmpletely preempts any action predicated on state law if
that action is either: (1) founded upon rights created by a collective bargaineegnamt; or (2)
substantially dependent upon analysis of that agreémBetry v. Coastal Int'Sec., InG.968

F. Supp. 2d 104, 110 (D.D.C. 20X 8jtations omitted).“Thus, the crucial question a court must
ask is: what is the source of the right that the plaintiff is trying to vindicaBeatton v.

Starwood Hotels & Resorts Worldwide, 185 F. Supp. 3d 8, 13 (D.D.C. 2014) (citations and
internal quotation marks omitted).

The paintiff first argues that Section 301 does not apply because Akal does not fit the

definition of the term “industry affecting commertdPl.’s Opp’'n at 4. For purposes of the

14



LMRA, this term ‘means any industry or activity in commerce or in which a labor dispute would
burden or obstruct commerce or tend to burden or obstruct commerce or the free flow of
commerce.”29 U.S.C. § 14@). “[P]roviding security to the local courthousd#je plaintiff
assers, is not “an activity in interstate commerce or [an activity] which burdeabsiructs
interstate commerce.” Pl.’s Opp’n at 4. Rather, in her view, “securing a cowtiscaupurely
local activityhaving no effect on interstate commerce,” such that Section 301 does not apply
here. Id. This position appears inconsistent vl plaintiff's description of Akal as “one of
the largest contract serity companies in the countrySAC { 11, andhedefendants’
representation that Akal “has federal contracts to guard immigratiortideteanters, federal
courthouses, NASA facilities, federal buildings in Washington, D.C., and otherlfedera
facilities,” Defs.” Mem. at 4. Thi€ourt is persuaded by otheourts’ rulings thathe LMRA
covers similar security companieSee, e.g., Bern®68 F. Supp. 2d at 10[At’'l Union, Sec.,
Police & Fire Prokessionals v. G4S Regulated Sec. SNis. 2:12ev-14164, 2012 U.S. Dist.
LEXIS 196875, at *2 (S.D. Fla. Sep. 26, 2012).

Next, theplaintiff argues thatSection 301 otherwise does not preelmgatDCHRA
claims. SeePl.’s Opp'n at 5. She does not mention the CBA in her Second Amended
Complaint, seek enforcement of the CBAgvenraise aclaim requiring an interpretation of the
CBA. See id Rathertheplaintiff argues, resolution of her gender discrimination and sexual
harassment claimanly “require the interpretation of the [allegedly] illegal actions and motives
of [her] managers and coworkerdd. “These ar@on-negotiable state law rights independent
of any right established by the CBA” to whittte defendants refdd., which the LMRA does

not preempt. The Court concurs.
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“[N]ot every dispute ‘tangentially involving a provision of a [CBApeemptedy
[Section]301 or other provisions of the federal labor lanBérry, 968 F. Supp. 2d at 104
(quotingAllis-Chalmers 471 U.S. at 211).The paintiff's right to be free from discrimination,
harassment angtaliationdoes ot arise from the CBA, but instead arises from a District of
Columbia law-the DCHRA. SeeBratton, 65 F. Supp. 3dt 16 (citing Lingle, 486 U.S. at 412

Thus, contrary to the defendants’ argument, the CBA presents no baisimsal of
theplaintiff's DCHRA claims SeeBerry, 968 F. Supp. 2dt 114 (“ Although plaintiff contends
that he was retaliated against for exercising appeal rights accorded to leinthen@BA,
litigating the question of whethfine] has or has not made out the eletaasf a retaliation claim
will not require the interpretation of the CB¥ see alsdaniels v. Potomac Elec. Power Co.
789 F. Supp. 2d 161, 165 (D.D.C. 2011) (concluding that “plaigtfiCHRA claims are based
on rights created by DCHRA and not rigbtsated by the CBA and thus are not preempted by
LMRA). As long agheplaintiffs DCHRA claims®“can be resolved without interpreting the
[CBA] itself,” they are ‘independent of the agreement fBection]301 pre-emption purposés
Lingle, 486 U.S. at 410. Accordingly, the defendants’ motion to dismiss Counts IV, V, VI and
VII of plaintiff's second amended complaint is denied.

D. Whistleblower Claim (Count VI111)

The Enployees of strict Contractors andnkstrumentalitywWhistleblowerProtection At
prohibits a supervisor fromHteatefing] to take or takng] a prohibited personnel action or
otherwiseretaliat[ing] against an employee because of the employee’s protected disclosure or
because of an employee’s refusal to comply with an illegal 8rd2iC. Code § 2-223.02(a).

“An employee aggrieved by a violation of § 2-223.02 may bring a civil action bafooart in

the Superior Court of the District of Columbia seeking relief and damages, ngeluali not
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limited to injunction, reinstatement the same position held before the prohibited personnel
action or to an equivalent position, and reinstatement of the employee’s sergbtsy ri
restoration of lost benefits, back pay and interest on back pay, compensatorysgjamage
reasonable costs, antdaney fees. D.C. Code § 2-223.03(a). The action mu= filed within
3 years after a violation occurs or within one year after the engfage becomes aware of the
violation, whichever occurs first.ld.

The defendants note th#e plaintiff's payroll-related duties began and ended in 2015.
Defs.” Mem. at 16. “It is undisputed from the face of [8#C] that [the plaintiff] claims to
have engaged in protected activity under the Whistleblower . . . Act in 2015 and suffered an
alleged retaliator conduct (having her payroll duties taken away), also in 20tb.'Since the
plaintiff did not raise a whistleblower claim until she fild& S2cond Amended @nplaint in
2017,the defendants argue thaisthlaim is untimely, having been filed moreathone year after
theplaintiff knew of the alleged violationdd.

The plaintifflinks her termination in part to her complaints to Eaves and Epps of
“overtime irregularities impacting the contract with the District governme®AC  128. She
assets that, although she “was aware thatpegyroll duties were taken awayn 2015,she
believed that Eavéaction was discrimination based bar gender Pl.’s Opp’n at 7.“Since
[her] second amended complaint [was] filed within three years of [henjihggof the true
motives” behind Eaves’ actiothe plaintiff argues that her Whistleblower Act claim is timely.
Id.

The paintiff nowhere indicates the actual dates on wkiehpayroll duties were taken
away, or on which shieecame aware of the allegeidlation of the Whistleblower ActThese

facts are not readily apparentthe Second Amended Complaint or on the current record of this

17



case and without thenthe Court cannot determine whether the whistleblower claim was filed
within three yees after a violation occurred, or within one year after plaintiff becameeanfar
the violation, whichever occurred first. The Court is mindful of the D.C. Circuit'scrathtat
“courts should hesitate to dismiss a complaint on statute of limitationadgdased solely on
the face of the complaint.Firestone v. Firestone/6 F.3d 1205, 1209 (D.C. Cir. 1996).

“[B] ecause statute of limitations issues often depend on contested questions ohiggallis
appropriate only if the complaint on its faseconclusively timeébarred.” Bregman v. Perles
747 F.3d 873, 875 (D.C. Cir. 2014) (quotithg Csepel v. Republic of Hungaidi4 F.3d 591,
603 (D.C. Cir. 2013))see alsdJnited States ex rel. Shea v. Cellco P’sl@p3 F.3d 923, 936
(D.C. Cir. 2017) ‘(A court should dismiss with prejudice only if it determines the plaitadtild
not possibly cure the deficiency’ by alleging new or additional fadsiétingFirestong 76
F.3d at 1209)).The plaintiff's Whistblower Act claim is not “conclusively tedarred” based
on the allegations in the Second Amended Complaint.

Alternatively,the defendants argue that the LMRA preemptptamtiff's
Whistleblower Act claim.SeegenerallyDefs.” Mem. at 1517. Specifically, the dfendants
positthat, “[s]imilar to her DCHRA claims, the [Whistleblower Act] claim is premised upon
concerns [thelaintiff] had with *hours of work and overtime’ and the ‘grievance procedure’
used to address those concernigl”at 17 (citingSAC 11 12629). The“[p] laintiff’ s concerns
regarding discriminatory assignmemtdmanagement of overtime are addressed directly in the
CBA, and the involuntary and voluntary assignment and management is determined by
seniority,”the plaintiff's complaints should have been addressed through tneagie

procedure set forth in the CBAd. Thereforethedefendants argue, Section 301 of the LMRA
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preemptghe claim, as “[e]ach alleged incident involving overtime and her complairasdieg
such require close examination of the CBA.

For the reasons discussed above regattimplaintiffs DCHRA claims, the Court
concludes that resolution of thelWgtleblowerAct claim neither pertains to a right created by
the CBA itself nor calls for analysis of the CBA. Therefore,dékendantsimotion to dismiss
Count VIl is denial without prejudice.

V. CONCLUSION

The plaintiff failed to exhaust her Title VII gender discrimination and sexuakkarant
claims and her supervisors, Eaves and Epps,not pesonally liable under Title VII.
Accordingly, the defendants’ motiai dismissCounts | and lll of the Second Amended
Complaintand to dismiss thplaintiff's Title VII claims against defendants Eaves and Epps
their individual capacitieds granted The defendants’ motion is otherwise denied, and the
plaintiff's retaliation claim under Title VII against Akal (Count Il), the DCARIaims (Counts
IV, V, VI, VII) and Whistleblower Act claim (Count VIII) may proceed. Téefendants are
directed to file an answer to tp&intiff's Second Amended @mplaint by April30, 2018.

The paintiff's Praecipe Requesting Entry of Default Against Defendarg Epips, ECF
No. 27, and Motion for Entry of Default Against Defendant Lois Epps, ECF Narg&ach
denied

An Order is issuedeparately.

DATE: March29, 2018 ISl Tyt A Aot

BERYL A. HOWELL
Chief Judge
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