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Department of Education, atiode UNITED
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Civil Action No. 16-2448 (RBW)
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MEMORANDUM OPINION

The plaintiff, the Accrediting Council for Independent Colleges and Schibels (
“Accrediting Council”)? brings this civil action unde¢he Administrative Procedure Act
(“APA"), 5 U.S.C. 88 701-706 (2012hallengingthe decision of th&ecretary of thé&nited
StatedDepartment of Education (the “Departmeritiyevokethe Accrediting Council’s
recognition as ataccrediting agencyfor certain institutions of higher educatioBee
Complaint (“*Compl."){111, 6, 37—42.Currently before the Court are the parties’ cnosgions
for summary judgmentSeegenerallyPlaintiff’s Motion for Summary JudgmentRf.’s Mot.”);

Defendants’ CrossjMotion for Summary Judgment (“Defs.’ Cross-Mot.”). Upzareful

! Pursuant to Federal Rule of Civil Pesture 25(d), Secretary Betsy Ded/has been automatically substituted for
her predecessor, former Secretary John B. King. Although former Secratgrisgued the decision that is the
subject of this case, because he is no longer a party to this case, the Ceversesfto the Secretary of theited
StateDepartment of Educatiowill refer to SecretaripeVos

2The Court has substituted more descriptive terms for some of the msroisgd by the parties, dwedomplaints

several appellate judges have expressed about the use of acronyms that ardynrgaeguizedas opposed to
readily recognized acronyms likiee “FBI.”
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consideration of the parties’ submissidriee Court willgrant in part and deny in patte
Accrediting Council’s motion, deny the defendants’ motion, and remand this cdisgHer
proceedings consistent with this memorandum opinion.

l. BACKGROUND

A. Statutory and Regulatory Framework

Title IV of the Higher Education Act of 1965 (“HEA”) “provides billions of dollars
[every year] through loan and grant programs to help studentsifiag for their postsecondary

education.”_Ass’n of Private Sector Colls. & Univs. v. Duncan, 681 F.3d 427, 433 (D.C. Cir.

2012);see als®?0 U.S.C. § 1070 (2012) (stating that the puepafsthe Act is to “assist in
making available the benefits of postsecondary education to eligible studemsnstitutions

of higher education by” “providing Federal Pell Grants . . . [,] supplemental edu¢ationa
opportunity grants. . [, andjpayments to the States to assist them in making financial aid
available™) To participate inthese programsan institution of higher education must have
certain qualificationsincludingthe requirementhat it must be accredited by a nationally
recognized accrediting agency or associati®aee20 U.S.C. § 1002(a) (incorporating 20 U.S.C.
§1001(a)(5))see alsad. § 1099c.

The Secretargf the Department (the “Secretaryig@termines which accrediting agencies

are nationally recognized for the pusges otthe HEA. Seeid. § 1099bsee als@4 C.F.R.

3 In addition to the filings already identified, the Court considered the folipaibmissions in rendering its
decision: (1) the Plaintiff's Memorandum of Points and Authoritiesuipp®rt of Motion for Summary Judgment
(“Pl.’s Mem.”); (2) the Memorandum of Points and Authorities in Suppbbefendants’ CrosgMotion for
Summary Judgent, and in Opposition to Plaintiff's Motion for Summary Judgment (“Difem.”); (3) the
Plaintiff's Memorandum of Points and Authorities in Opposition to Defetsdl&rossMotion for Summary
Judgment and Reply in Further Support of Plaintiff's Motion for Summary JedgftPl.’'s Opp’n”); (4) the Reply
in Support of Defendants’ CrosBflotion for Summary Judgment (“Defs.’ Reply”); (5) the Accrediti@guncil’s
Notice of Supplemental Authority; (6) the Plaintiff's Motion to Supplentkae Record (“Pl.’$Viot. to Supp.”);

(7) the Defendants’ Opposition to Plaintiff's Motion to Supplement the Admatiger Record“Defs.” Supp.
Opp’n”); and (8) the Plaintiff's Reply in Further Support of Plaintiff's Motion tp@ement the Administrative
Record.



8 602.1 (2016). To be recognized, an accrediting agansysatisfycertain criteriadesignated
by the HEA and the Secretary’s implementing regulati@®ee20 U.S.C. § 1099b(a3ee also
34 C.F.R. pt. 602, subpt. Brhose criteria requiran accrediting agency to demonstratéeer
alia, that it: (1) has “standards for accreditatiathiat effectively addressreas such dstudent
achievement,“[r]ecruiting and admissions practicegnd compliance with its responsibilities
under Title IV,see34 C.F.R. 02.16(a)(1)(i), (vii), (x); (2has “effective mechanisms for
evaluating an institution’s. .compliance witlthe [accreditation$tandards,” id. § 602.17;
(3) has“a set of monitoring and evaluation approaches that enables the [accreditimgy tge
identify problems with an institution’s . . . continued compliance Yaticreditationjstandards,”
id. 8 602.19(b)(4) enforces the accreditation standards against institutions ghabtim
compliance with thengeeid. § 602.20(a); and (5)faintain[s] asystematic program of review
that demonstrates that its standards are adequate to evaluate the quality ofafh@neduc
provided by the institutions,” id. § 602.21(ahe statute provides that in order to determine
whether araccreditingagencyis in compliance witlthese criteria, the Secretary “shall conduct a
comprehensive review and evaluation of the [agency’s] performance,” as well as “an
independent evaluation of the information provided by [the] agency.” 20 U.S.C. §@aJ{2%b
Additionally, the statute requires the Secretary to “consider all availablearglinformation
concerning the compliance of the accrediting agencwith the crieria” 1d. § 1099b(n{3).
Pursuant to the HEA, the Secretary has promulgated regulastatsishingprocedures
for the review of araccrediting agency’application for recognition. €820 U.S.C. § 1099b(0)
(providing that “[tlhe Secretary shall by regulation provide procedurdtdarecognition of
accrediting agencies”)First, the staff of the Department’s Office of Basbndary Education

(the “Department staff”) “analyzes the [accrediting] agencyfdieation . . . to determine



whether the agency satisfies the criteria for recognition, taking intaiaicath available relevant
information concerning the compliance of the agency with those criteria andagdhey’s
effectiveness in applying the @ria.” 34 C.F.R. § 602.32(b). The Department staff's analysis

includes,nter alig “[r] eview of [ ] public comments and other third-party information the

Department staff receives . .[.],the agency’s responses to third-party comments, . . . aasvel
any other informatioffthe] Department staff assembles for purposes of evaluating the agency.”
Id. 8 602.32(b)(2). Once it completes its evaluation, the Department staff prepareadstbs
the accreditingagency*a written draft analysisthat “includ[es] any identified areas of non-
compliance and a proposed recognition recommendatimmhthat“[ijnvites the agency to
provide a written response .,.specifying a dadline that provides at least [thirtghys for the
agency'’s response.ld. 8 602.32(f)(1)43). Upon receipt of the accreditirggency’s response,
the Department staff reviews the response“@aneparega final written[ ] analysis; which
“includes a recognition recommendation to the senior Department official, . . . mgludi a
recommendation to approve, deny, limit, suspend, or terminate recognition, [or] raquire t
submission of a compliance report and continue recognition pending a final decision on
compliance.”Id. § 602.32(f)(4). The Department staff mt[gi]rovide [its final written
analysi$ to the agendy no later than seven days beftine [Nationa] Advisory Committedgon
Institutional Quality and Integritgthe “Advisory Committee”} meeting,” which is the next step
in the processld. § 602.32(f)(5).

The Department staff then submits its final writeeralysisandcertainotherrelevant

materialsto theAdvisory Committedor its review. Seeid. § 602.34(cf. Thereafter, the

4The Advsory Committee is comprised of eighteen members, six of whom poénggd by the Secretary, six
appointed by the Speaker of the United States House of Representativés aapoisted by the President pro
tempore of the United States Sendsee?0 U.S.C. § 1011c(b).
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Advisory Committeéholds a public meeting to “consiflethe materialprovided . . . anéhvites
[the] Department staff, the [accrediting§jency, and other interested parties to make oral
presentations during the meetindd. 8§ 602.34(e).At the meeting, thé&dvisory Committee
adopts & written motion. . .regarding thegency’s recognitiohjd. § 602.34(f), which it then
“forwards to thesenior Department officiain the form of “a recommendation tafter alig]
approve, deny, limit, suspend, or terminate recognition, . . . or to require the agency tasubmi
compliance report and to continue recognition pending a final decision on compliance,” id.
§ 602.34(g). “Within ten days followintpe Advisory Committeaneeting, thg¢accrediting
agency andithe] Department staff may submit written commetatshe senioDepartment
official,” id. 8 602.35(a); however, neither party “may submit additional documentary
evidence . . unless th&dvisory Committef] . . . proposes finding the agency noncompliant
with . . .a criterion. . .not identified in thg ] Departmenstaff’s final] written analysis,id.

8§ 602.3%c)(1).

“Thesenior Department officidther] makes a decisidron theaccreditingagency’s
application for recognitiontased on the record compilad the prior proceedings, includiral
materials submiéd to theAdvisory Committeethe Advisory Committeeneeting transcript, the
Advisory Committess recommendation, and any written comments fronatizeeditingagency
or the Department staff in response toAlgisory Committe&s recommendationSeeid.

8 602.36(a). “[l]f the agency either fails to comply with the criteria for reitiog, . . . or to
apply those criteria effectivelyhe senior Department officidenies, limits, suspends, or
terminates recoghon” and “specifies the reasons for thiscision, including all criteria the
agency fails to meet and all criteria the agency has failed to apply effectively.”

8 602.36(e(R)(i)ii). However, “if. . .the senior Department officiabncludes that the agency



will demonstrate or achieve apliance with the criteria . . . and effective application of those
criteria within [twelve]months or less, theenior Department officiahay continue the agency’s
recognition, pending submission by the agency of a compliance report [amily adthe

report.” Id. § 602.36(e)(3)(i). The senior Department officiadust notify theagency of his or
her decision in writingregarding the agency’s recognitienthin [ninety] days of the Advisory
Committeemeeting’ Id. § 602.36(d).

“[ An accrediting agency may appeal the senior Department offec@cision to the
Secretary. 1d. 8 602.37(a).On appeal, the Secretary considers the senior Department &fficial
decision, theaccreditingagency’s and theenior Department officia written submissios on
appeal, and the entire record that Wwafore thesenior Department officialld. § 602.37(d).If
the Secretary determines that the agency has failed to demonstrate compliamncestective
application of any of the recognition criteria, the Secratauthorized to take any of the
actionsavailable to the senior Department officisgeid. (recognizing that “the Secretary makes
a recognition decision, as described in § 602.36(e))ding “den[ying], limit[ing],
suspend(ing], or terminat[ing] recognition” or “continu[ing] the agency’sgaitmn, pending
submission by the agency of a compliance report [and] review of the report,” id. 8 @D21B6(
the Secretary ultimately decides to deny, limit, suspend, or terminaterayagecognition,

“[a]n agency mayontest the Secretary’s decision. in the Federal courts as a final decision in
accordance with applicable Federal lavid:. § 602.38.

B. Factual and Procedural History

The Accrediting Council is a nonprofit organization that was, until recentlygnezed
by the Department as agcrediting agencfor certaininstitutions of higher educatiorSeePl.’s

Mem. at 1 see als®R 3 (“[The Accrediting Council] is a previouskecognized national

accrediting ageng.]”) . On January 8, 2016, the Accrediting Cousaibmitted itsPetition for
6



Continued Recognition, which was comprised of a narrative submission and approxonately
hundred exhibitsSeePl.’s Mem. at 1see alsAR 9,677-752 (gtition); AR 932—7,089
(exhibits) Thereafter, the Department informed the Accrediting Council that its petitiold wou
be considered at the Advisory Committee meeting scheduled for June 23 S&&H8.'s Mem.,
Exhibit (“Ex.”) A (Declaration of Anthony S. Bieda (“Bieda Decl.”) (M&0, 2017)) 1 7.

On March 3, 2016, Herman Bounds, the Director of the Accreditation Group for the
Department’s Office of Post Secondary Education, emaileedrt Gray,the Accrediting
Councils thenPresident an€hief Executive Officerinforming him“that the Office of the
Under Secretarf] ha[d] developed a set of question[g] want[ed]to askjthe Accrediting
Council] during the recognition process.” AR 437. He explained that the questions, which he
attached to the emasee AR 438-42 were “tied. . .to relevant recognition criteria,” and that
the Accrediting Council’s petition would be “retuenl] . . .so [thatthe Accrediting Coundl
c[ould] respond to th¢guestions]] in [its] petition,AR 437. He furtherinformed Gray thathe
Accrediting Council would be “allow[ed] [ ] up {thirty] days to respond.ld.

The Under Secretaryguestions were divided into two part®verall Questions” (“Part
I") and “Questions relad to specific standards [iine Accrediting Council’'sJarjuary] 2016
submission” (“Part II"). _8eAR 438-42. Part Icontained questions regarding “[Accrediting
Council]-accredited institutions [that] have been the subject of major investigaind lawsuits
from multiple federal agencies and state attorneyeral,” including Corinthian schools, ITT
Technical Instituteand the Michigan Jewish Institute. AR 438. Partédjuested “further
information, and [d]Jocumentation as appropriate, on . . . questions relatkd fcfrediting
Councils] January 20168ubmission to the Department.” AR 439. Each of the Part Il questions

sought information related the Accrediting Council’s performance agp@rticular recognition



criteria, specifically, 34 C.F.R. 8§ 602.13, .15-.17, .19-.21, .24, .27-.28, and many of the
guestions referenced the “problem schoalghtified in Part.| SeeAR 439-42.

On March 10, 2016, Gray responded to Botmdmailand requested a 4tay extension
for the Accrediting Councilo submit its respongde the Under Secretgs questionsnoting that
the questions were “substantial” and would reqitite “supplement or replace more than
[thirty] narrative sections and more than [one hundegtibits in [its] petition that was
submitted . . . in early January.” AR 435. On March 15, 2016, Bounds responded to Gray’'s
request, informing him that the Department would deny an extension as to Partoulligrant
anextension as to Part I, which woultereforebe due on May 16, 201&GeeAR 434. The
Department further explained tHagiven that information received as late as May 16, 2016,
would not allowfthe] Department staff the time to fully review and analyze [that information] in
time for the Jun@Advisory Committeemeeting,[the Accrediting Council] should be prepd
to return at the fall [Advisory Committeajeeting for further discussion and possible action as
warranted.” AR 434. Additionally, the Department emphasized that “the infamaii
requested is important to the Department’s responsibility to oroeid review [the Accrediting
Council]s effectiveness as a recognized accrediting agendy.The Accrediting Council
timely submitted its response to Part | on April 1, 20%6eAR 10,152-165see alsdPl.’s
Mem., Ex. A (Bieda Decl.) T 12.

On May 4 2016, the Department staff provided the Accrediting Couvithil a draft
analysis and repqrin which it found the Accrediting Council noncompliant witlultiple

recognition criteria and recommended titgpetition be deniedSeeAR 9,753-894. The



Department staff instructdte Accrediting Council to respond to ttieft report by June 3,
2016. Seeid.

OnMay 16 2016, the Accrediting Council uploaded its Part 1l response to the
Department’s system, but did not technically “submit” the response due to quéstiatsbout
the proper methofbr submissionspecifically, its desiré&to be sure . . that [the Accrediting
Council would] have the opportunity to submit more informationas. [pa]rt of [its] esponse
to” the Department staff reporAR 431. On May 18, 2016, Steve Porcalmember of the
Department stafiseePl.’s Mem. at 25, instructed AnthoByeda the therExecutive in Charge
at the Accrediting Councithat“[u]nless[he] hear[d] otherwise from [the Deparént] within
the next two hours,” he should “hit the submit button,” AR 431. Approximately one hour later,
Bounds emailed Bieda, instructing him to “not include the supplemental information in the
petition at dl” noting thatthe Accrediting Council coultsubmit[] [it] to [the Department] on a
flash drive.” AR 430. As the explanation for this decision, Bowtal®dhat “the Department
dofes] not want to mix the responses. [l review the supplemental information .
separately outside of the recognition procegd.” On May 19, 2016, pursuant to Bounds’s
instructions, the Accrediting Council delivered to the Department a thumb drive cogtésni
Part Il responseSeePl.’s Mem., Ex. A (Bieda Decl.) | 18ee alsdefs.” Supp. Opp’'n, Ex. 1
(Declaration of Herman Bounds, Jr. (“Bounds Decl.”) (Apr. 13, 2017). fAccording tathe
Accrediting Council, its Part Il response contained:

e A 27-page singlespaced narrative sponding to each of the
Department’s questions regarding specific recognition criteriaand

e Approximately 36,000 pages of documents relating to:

o [Its] adverse actions taken against dozens of campuses of schools
that[it] has accredited,



0 Accreditation application materials submitted ity by specific
institutions identified by the Department, diitd] evaluations of
those institutions’ applications (including site visit reports); and

o Voluminous email correspondence betwdéh and speific
institutions identified by the Department.

Pl’s Mem. at 10.

On June 3, 2016, the Accrediting Counetjuested an extension of time to file its
responseo the Department stadfdraftanalysis and reporiSeeAR 429 see alsdefs.” Supp.
Opp’n, Ex. 1 (Bounds Decl.), Attachment A. Bounds dethedequesin aletter the same day,
explaining that “[t|he draft analysis include[d] numerous findings of non-comgljaand,
consequently, a “[d]eferral would violate the[] [HEA’s] requiremérnasdin any event, Bounds
had “no authority to grant one.” AR 429. Bounds additionally explained [that Accrediting
Council] wlould] not be compelled to respond at the JJub@16 Advisory Committegmeeting
to any analysis by the staff of its [Part Il] subgion,” noting that “[t]he delayed submission of
th[at] material, and the additional deferral of consideration of it, was an acodation
provided to [the Accrediting Council], and does not postpone the nefitldokccrediting
Council]to establish iteompliance for purposes of renewald. In other words, the
Department staff would not consider the Accrediting Council’s petition or theélRBabmission
at the fall Advisory Committemeetingas it originallysuggested SeePl.’s Mem. at 11 (cihg
AR 429).

On June 3, 2016, the Accrediting Courtiziiely filed its response to the Department
staff’s draft analysis and reporgeeDefs.’ Supp. Opp’n, Ex. 1 (Bounds Decl.) T; E&e also
Pl.’s Mem., Ex. A (Bieda Decl.) § 20; AR 7,100-9,424. As part of its respthres@ccrediting
Council detailed various actions it had taken to address compliance issuesidi®ytifie

Department staff in its draft analysiad report. For example, in response to the Department
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staff’s finding thathe Aarediting Council did not comply with 34 C.F.R. 8 602.16(a)(1)(v)
because it¢fiscal and administrative standards ha[d] failed to identify institutions tha wer
unable to run their programs efficiently,” AR 9,873, the Accrediting Couepriesentethat
effective May 1, 2016, it had established &kt “Risk Institution’ committee to review all
actions facing an institution, as well as information that calls into question itsajene
operations,” AR 829-30ncluding information related to the instituti® “financial stability,]
[ ] student achievement performafcand [ ] adverse informatioh seeAR 830, see als®AR
8,430. The Accrediting Coundilrtherrepresented thagtursuant to this new system, it had
already‘conductedhree special visits” antha[d] authorized four additional special visits in
June 2016.” AR 830.

On June 15, 2016he Department staff issued its final repd@eeAR 763-92 see also
Pl.’'s Mem. at 12. The report found the Accrediting Council to be noncomplitinat least
twenty-onerecognition criteria.SeeAR 763—-65. As support for a number of its findings
noncompliancethe Department staff citadirious government investigations and lawsuits
demonstratingwidespread placement rate fraud” and other midaonby Accrediting Council-
accredited institutions nationwid&eeAR 775 (citing the Department’s and the California
Attorney General’s findings of placement rate fraud by numerous Corinthiteg€sl
campuses); see al#dR 774 (citing “investigations from [twenty] differefAttorneys General]
regarding, e.g., placement [and] other rdtagainst ITT Technical Institute campusesR 779
(citing the Department’s findings of Title IV fraud by thkchigan Jewish Institute) The
Departmenstaff concludd that, in a number of instances, the Accrediting Couvesaware of
misconduct by institutions fadaccreditedbut failed to appropriately address the misconduct

report it to the DepartmenSeeAR 774 (“[The Accrediting Council] had irrefutable evidence of

11



[falsified or low placement rates], . [yet, it] left the institution’s accreditation in place or re
accredited it anywdy]”); see alscAR 779 (despite being notified by the Department of concerns
regardingTitle IV fraud by the Michigan Jewish Institute and subsequently discovering
“numerous findings of noncompliance,” the Accrediting Council “renewed the institsit
accreditation ‘with admonishment™ and failed to report its findings of nonconmg#i¢o the
Department).In the Department staff’s view, thefglures demonstrated thidie Accrediting
Councilhad failed tceffectively apply its standarasegardingstudent achievement, recruiting,
and Title IV complianceas well as failed teffectively enforce anthonitorinstitutions’
compliance with those standardSeeAR 783 (concluding thdthe large number of substantial
settlements agreed to Pp&ccrediting Councillaccredited institutions in qui tam actions and
actions by State attorneys general indicate that [the Accrediting Cdsinciljmonitoring
regime appears insufficient to deter widespread misconduct regarding ptaceoriitingl,]
and admissions;see alsAR 786 (citing the Accrediting Countlfailure “to provide [ ]
documentation to demonstratet it initiated [the required enforcement acagainst] an
institution found to be out-of-compliance with any standard,” including ITT Techimsatute
and other institutions subject to state and federal investigati@Q)sequentlythe Department
staff recommended that the Department “[d]eny]fezrediting Councills petition for renewal
of recognition, and withdraw tHAccrediting Council]s recognitiofi] . . . which would mean
[the Accrediting Coundilcould not remedy its eopliance issues.’AR 763.

On June 23, 2016, thdvisory Committegeviewedthe Accrediting Council’s petition
at its biannual meetingSeeAR 470-762 (transcript of proceeding3)ae Advisory Committee
heardpresntations from representativestbé Accrediting Councilthe Department stafénd

various interested thirparties,including theMarylandAssistant Attorney General, who testified

12



regardingstateinvestigations inteschoolsaccredited byhe Accrediting Councilincluding ITT
Technical Insitute. SeeAR 616—-27. At the conclusion of the hearitigg Advisory Committee
voted ten to three to revoke the Accrediting Council’s recognit8seAR 761;see alsSAR 747
(introducing the motion to revokbBe Accrediting Councs recognition).

Following theAdvisory Committeaneeting in July 2016the Department staff and the
Accrediting Councisubmitted comments to tisenior Department officidbr her consideration.
SeeAR 361-429.In its commentsthe Accrediting Councérgued thait “c[ould] demonstrate
compliance with all accrediting agency criteria, and provide evidence ofiedfagiplication of
those criteriaby April 2017, well within the [twelvenonth period th¢senior Department
official] is permitted to allowthe Accreditng Council] to come into compliance.” AR 398-99.
Specifically, it represented thahore than half ([eleven]of the[twenty-one] problems
identified in the [Department s]taff [rleport were remedied [on] July 1, 2016[,br will be
remedied by . . August 2016,” and thas to the “remaining [terfindings,” the Accrediting
Council “[wa]s acting. . .to establif new policies and procedures[,] . . . with evidence of
implementation to be establishedlater than. .. April 2017.” AR 397-98.

On September 22, 2016, thenior Department officiassued her decisigin which she
foundthatthe Accrediting Councivasnoncomplianwith the same twentgne recognition
criteria identified by the Department staff in its final rep@eeAR 314-15. Shaltimately
“agree[d] with [the] Department Staff afitie Advisory Committeefhat[the Accrediting
Council] could not come into full compliance witHimvelve] months,” reasoning théte
Accrediting Council’s violations “reveal[ed] fundamental lpeams with[its] functions as an
accreditoy” andthat its“track record d[id] not inspire confidence that it c[ouddldress all of the

problems effectively.”AR 315. She further reasoned that “most of the remedial efforts
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currently underway began in earnest just several months ago, despite hawngodake
action long before that,” id., and, in any event, “demonstrating compliance . . . reqanes
than just new policies that address the issues identified QyO#partment staff, AR 316.
Rather ‘it requires evidence of effective application and implementation of those new
policies. . ., which the [Accrediting Council] simply c[ould ]not provide for dltree[] criteria
within [twelve] months.” Id. Based on these findingse senior Department official
“concur[red] with the recommendations[tdie] Department staff andhe Advisory Committee
and ajccordingly, .. terminat[ed] the Department’s recogon of [the Accrediting Councilps
a nationally recognized accrediting agency.” AR 314. On October 4, @@lLAccrediting
Council filed a request for reconsideration of sleaior Department officia decisionseeAR
236-313, which theenior Deprtment officialdenied seeAR 231-32.

On September 23, 2016, the Accrediting Couapipealed theenior Department
official’s decision to the SecretarfseeAR 228-30.In its briefings before the Secretary, the
Accrediting Councirepresented that icontinue[d] to take aggressive action to implement
recent changes to its accrediting standards and review procedures, . . . [gdrf@ng efforts
evidenc@d] that[it would] be able to demonstrate full compliance within twelve months,
particularly in the areas that appear[ealpe of concern to tHeenior Department official] AR
121. As evidence of these efforthe Accrediting Councitited the following actions takeafter
the Advisory Committeaneeting: (1) “significant leadership changes,” including the factahat
of August 1, 2016'the President, and five Vice Presidents, [we]re no longer employ§tidy
Accrediting Council,] [tlhe Board doubled the number oblc members . . [, and] [tjhe Board
also appointed Roger J. Williamsaftwentyfive]-year veteran of management of higher

education accreditationas the new Interim Chief Executive Officer and Presitl&R, 120—
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21; and (2) various adverse acti@mgl other enforcement measuiasluding that it took
adverse action against DuBois Business College on August 1, 2016, and that in or afsér Aug
2016, it conducted “nine unannouncedse- visits to assess the level of compliance across a
broad spectm of ITT’'s campuses AR 12253

On December 12, 2016, the Secretary issuedirfedrdecision SeeAR 14. Although
not addressing all of the recognition criteaigto which the Department staff had foamel
Accrediting Council noncompliant, ti&ecretaryfound the Accrediting Council to be
noncomplianwith at least five separateaognition criteria relating tthe Accrediting Council’s
standards, application @& standards, monitoring, enforcement, and reviewsaftandards See
AR 6-8 (citing 34 C.F.R. 88 602.16(a), .17, .19(b), .20—.2he Secretary additionally
determined that

[i] n the context athe[] examples dithe Accrediting Councilsfailuresand others

the profound problems withi{e Accrediting Councillsaccrediation scheme . . .,

and the lack of progress in addressing those problems in crucial areas, | cannot

conclude that [the Accrediting Councifjould be able to both revise (or, in some

instances, enact) policies and demonstrate its effective implementéttbose
policies within [twelve] monthas required to come into compliance.

... Both[the Accrediting Council’sinsufficient progress in addressing its areas of
noncompliance an{its] past track record weigh against granting a renewal of
recognition for [twelve] months. Rather, | find th#ite Accrediting Council
petition for renewal should be denied and that the Department should withdraw its
recognition.

AR 10.
On December 15, 2016, the Accrediting Couittlated this action seeking judicial
review of theSecretarys decision angimultaneouslgeekingmmediate injunctive reliefrom

that decision SeegenerallyCompl; see alsd’laintiff's Motion for Temporary Restraining

5The Accrediting Council also presented this information to the senionfega official in its motion for
reconsideration of the senior Department official’'s decis®@eAR 239-43.
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Orderand Preliminary Injunction (Dec. 15, 2016). On December 21, 2016, following a hearing,
the Court denied the Accrediting Coureilequest for immediate injunctive reliebeeOrder at
1 (Dec. 21, 2016)Thereafter, on February 22, 2017, following a second hearing, the Court
denied the Accrediting Council’s motion for a preliminary injuncti®@eeOrder at 1 (Feb. 22,
2017). This opinion resolves the parties’ cross-motions for summary judgment.
. STANDARD OF REVIEW

A moving party is entitled to summary judgment “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). In the APA context, summargiment is the mechanism for
deciding whether as a matter of law an agency action is supported by tinestrdtive record

and is otherwise consistent with the APA standard of revigee, e.q.Citizens to Preserve

Overton Park, Inc. v. Volpe, 401 U.S. 402, 415-16 (19BLi, due to the limited role a district

court plays in reviewing the administrative record, the typical summary judgtandards set

forth in Federal Rule of Civil Procedure 56 are not applicable. Stuttering Found..of Am

Springer498 F.Supp. 2d 203, 207 (D.D.C. 2003} d, 408 FApp'’x 383 (D.C.Cir. 2010).
Rather, “[u]lnder the APA, it is the role of the agency to resolve factual issueséoad a
decision that is supported by the administrative record, whereas ‘the functienditrict court
is to determine whether or not as a matter of law the evidence in the admiriseatixd

permitted the ageydo make the decision it did.’ld. (quoting_Occidental Eng’'g Co. v. INS,

753 F.2d 766, 769—70 (9th Cir. 1985)h other words,'when a party seeks review afjency
action under the APA, the district judge sits as an appellate tribunal,” ane ‘gtjtire case’ on

review is a question of law.” Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 108Z(D.C.

2001) (fodnote and citations omitted).

16



The APA “sets forth the full extent of judicial authority to review exeeuéigency

action for procedural correctnesgfed. Comm’ns Comm’nv. Fox Television Stations, Inc.,

556 U.S. 502, 513 (2009). It requires courts to “hold unlawful and set aside agency action,
findings, and conclusions” that are “arbitrary, capricious, an abuse of discretioheviete not
in accordance with law.’5 U.S.C. 8 706(2)(A). However, “the scope of review uride
‘arbitrary and capricious’ standard is narrow and a court is not to substitutdgtagnt for that

of the agency.”Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463

U.S. 29, 43 (1983)Nonetheless, “the agency must examine the relevant data and articulate a
satisfactory explanation for its action including a ‘rational connection batthegfacts found

and the choice made.’ld. (quoting_Burlington Truck Lines v. United States, 371 U.S. 156, 168

(1962)). “Courts ‘will uphold a decision aéds han ideal clarity if the agency’s pamay

reasonably be discerned.Pub. Citizen, Inc. v. Fed. Aviation Admin., 988 F.2d 186, 197 (D.C.

Cir. 1993) (quoting Bowman Transp., Inc. v. Arkangesst Freight Sys., Inc419 U.S. 281,

286 (1974)).

. ANALYS IS
A. Reviewability

The defendants assert that the Secretary’s decision should be understomd as
decisions, and contend that only onehafse decisionis reviewableby this Court. According to
the defendants, tHest decision ighe Secretary’s determation thathe Accrediting Council
failed to complywith multiple recognition criteria.SeeDefs.” Mem. at 13. Although the
defendants concede that this decision is subject to judicial resesid. at 16they argudhat
the Accrediting Council does not challenge this decision in this Gaeit. at 1, and in any
event, “[g]iven the extensive and undisputed record evidence of [the Accrediting Csuncil

pervasive noncompliancel,] including [its] numerous admissions otampliance” in the
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administrative proceedings, the Accrediting Council “cannot sustain an argumaéahging
[that decision],"Defs.” Replyatl. Thedefendants contend that the second decision is the
Secretary’'schoice of remedy,” i.e., “the decision of whether to dffegeral recognition] or
conditionally (and temporarily) extend [it].Defs.” Mem.at 1-2. According to the defendants,
this isthe decision thahe Accrediting Councik challengingseeDefs.” Reply at 1, but the
defendants argue that because ‘firssa decision that Congress committed by latinéo
discretion of the SecretafyDefs.” Mem.at 2 (citing 20 U.S.C. § 1099b(alif)js unreviewable
under the APA, id(citing5 U.S.C. § 701(a)(2)). Although the Accrediting Coudaoiés appear
to conceddhat it does not challenge the Secretary’s determinafids noncompliancet
nonetheless argudisat “under the Department’s own regulationa[Jecretary’s ultimate
decision to deny, limit, suspend, or terminate an agency’s recognition candvee@yiPl.’s
Opp’nat 1 {nternal quotation marks omittgdand thaultimatedecision “necessarily includes
the Secretary’s ‘choice of remedyid. at 2. It further argues that “although the [Secretary] is
afforded discretion in discharginbdr] recogrtion responsibilities, that discretion is not
unlimited,” and “[a] federal agency’s decision can be shielded from reviewuodgr narrow
circumstances, none of which are presenthedg.” 1d. at 3.

“[T]he APA explicitly excludes from judicial review those agency actitwas &re

‘committed to agency discretion by law.’Sierra Club v. Jacks0648 F.3d 848, 855 (D.Cir.
2011) (quoting 5 U.S.C. § 701(a)). However, there is a “strong presumption that Congress
intends agency action to be reviewable,” which may only be overcome by “clear anacaunvi

evidence of a contrary legislative inten&mador Cty.v. Salazar640 F.3d 373, 380 (D.C. Cir.

2011) (quaing Bowen v. Mich. Academy of Family Physiciads6 U.S. 667, 671-72 (1986)).

“Accordingly, the APA’s exception to judicial review is a ‘very narrow extmm, reserved for
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‘those rare instances where statutes are drawn in such broad terms thaemcagguvhere is no

law to apply,” Capital Area Immigrants’ Rights Coalition U.S. Dep't of Justice, 264 F. Supp.

2d 14, 22 (D.D.C. 2003) (quotir@jtizens to Preserve Overton Pak1 U.Sat410), or when

“the statute is drawso that a court would have no meaningful standard against which to judge

the agency’s exercise of discretiorl&ckler v. Chaney, 470 U.S. 821, 830 (1985). Nonetheless,

“if no judicially manageable standards are available for judging how and whegeacysshould
exercise its @cretion, then it is impossible to evaluate agency action for ‘abuse of aiacreti
Heckler, 470 U.S. at 830:To determine whether a matter has been committed to agency
discretion, [courts] ‘consider both the nature of the administrative action atisdube
language and structure of the statute that supplies the applicable legaldstdmdeaviewing
that action,” Sierra Club 648 F.3d at 85citation omitted) as well as “Congress’s intent to
commit the matter fully to agency discretion as evidenced by, among other thenggatutory

scheme,” Watervale Marine Ce.U.S. Dep’t of Homeland Sec., 55 F. Supp. 3d 124, 138

(D.D.C. 2014)citing Dickson v. Sec’yof Def.,, 68 F.3d 1396, 1404 (D.C. Cir. 1995)).

In assessing reviewability, courts in this Circuit must first addressature of the
administrative action, whictefersto whether an action falls int®rtain“categories of
administrative decisionshat the Supreme Court and this Circuavbheldareunreviewable.

SeeSec'y of Labor v. Twentymile Coal Co., 456 F.3d 151, 156 (D.C. Cir. 20@3tegories of

actions committed to agency discretion includg:agency decisions to institute enforcement
proceedings; (2&n agency’s refusal to grant reconsideration of an action; (3) a decision by the
CIA to terminate an employee in the interests of national security; aat @jency’s allocation

of funds from a lump-sum appropriationCapital Area Immigrants’ Rights CoalitipB64 F.

Supp. 2dcat 22 (citing_Lincoln v. Vigil, 508 U.S. 182, 191 (1993)). Additionafiy,s
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established in this [Clircuit that ‘executive branch decision[s] involvingpticated foreign
policy matters,” or “sensitive matters of national security, are nonjusticiable by nature.”

Watervale Marine Co55 F. Supp. 3d at 138 (internal citations omitted) (second alteration in

original) (first quotingLegal Assistance for Vietnamese Asylum Seekers v. Dep't of, Sidde

F.3d 1349, 1353 (D.C. Cir. 1997), then citing Oryszak v. Sullivan, 576 F.3d 522, 526 (D.C. Cir.

2009)). The Secretary’s decision to dettye Accrediting Councs application for renewal of
recognitiondoes not fit into any of these categories, and therefore, the Court cannot conclude
that it is unreviewable simply e nature of the decisiorgeeid. at 140.

Courts in this Circuit next look to the language and structure of the statute, which
“involves applying typical canons of statutory constron to determine whether the statute
provides standards for the agency to apply and for thésctmureview. 1d. at 138 (citingDelta

Air Lines, Inc. v. Export-Import Bank of thd.S. 718 F.3d 974, 976—77 (D.C. Cir. 2013))he

HEA provides that

[i]f the Secretary determines that an accrediting agencias failed to apply
effectively the [recognition] criteria . . . , the Secretary shall

(A) after notice and opportunity for a hearihigit, suspend, or terminate
therecognition of the agency . ; or

(B) require the agency . . . to take appropriate action to bring the agency
into compliance with such requirements within a timeframe spddifyehe
Secretary, except that

(i) such timeframe shall not exceed [twelve] months unless the
Secretary extads such period for good cause|.]

20 U.S.C. 8§ 1099b(()). The defendants argue ttibe language of thlEA supportstieir
positionthat the Secretary’s “choice of remedy” is committed to the Secretary’s diadogtio
law because the HEAJo[ed not obligate the Secretary to choose aeenfedial actiohoverthe

otherin anyparticular circumstan¢and it provides no standards whatser that a court might
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use to judge the Secretary’s choice of one remedial action over ahddeés.” Mem. at 15.
Additionally, theyargue that “the HEA’s implementing regulations, which reflect the statutory
scheme, contain no standards for determining what severity of sanctionsojsreger. . . and
explicitly invoke discretionary languadeld. (citing 34 C.F.R. 88 602.36(e)(3)(i), 602)37
Although the Court agrees with the defendants that the HEA does not itbguire
Secretary to conditioniglrenew an accrediting agency’s recognititih[is] Circuit has made
clear that a grant of broad discretion in a statute, through permissivadgnguotherwise, does

not necessarily mean there are temdards for the court to apglyWatervale Marine Co55 F.

Supp. 3d at 141 (first citingmador Cty, 640 F.3dat 381, then citinddickson 68 F.3d at 1401—
04). Here, other provisions of thelevant section of the HEprovidestandardshatthe Court
canapply. For examplethe HEA provides thah reviewing an accrediting agency’s
application, théSecretary shall consider all available relevant information concerning the
compliance of the accrediting ageneigh the [recognition] criteria,” andlso thathe Secretary
“shall not, under any circumstances, base decisions on the recognition or dezgaboition of
accreditation agencies . on criteria other than those contained in this section.” 20 U.S.C

§ 1099b(n)(3f. These standards are judicially manageaBleeAm. Petroleum TankeRaent

LLC v. United States, 943 F. Supp. 2d 59, 69-70 (D.D.C. 201 3)challenge tthe Maritime

Administrator’s denial of an application fot@an guaranteeandwhere “Congress [had]
limitfed] the Administrator to considering factors relevamparticular inquiries, such as the
economic soundness of the applicatidthe [c]ourt ha[d] jurisdiction to review the

Administrator’s. . . finding that the [p]laintiff’'s applications were not economically sound”).

8 To the extent that the defendants argue that these standards apply omlgé¢orgtary’s determination of
compliance, and not to haltimate decision to deny or conditionally extend recognition, that posstiondermined
by the text of the provision in which these standards are found, wiéerh beoadly td'decisions on the recognition
or denial of recognition of accreditation agencies.” 20 U.S.C. § 1099p(n)(3
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Furthermorethe Secretary’s regulations provide additicayablicablestandards See

Twentymile Coal Cq.456 F.3dat 158-59 (citation omitted)‘[JJudicially managable

standards may be found in .reguktions as well as in statuté€}.’ First, heimplementing
regulationsspecifically addressing the actions available to the Secnetavydethat
if a recognized agency fails to demonstrate compliance with or effective agplicati
of a criterion or criteria, but th§Secretary]concludes that the agency will
demongrate or achieve compliance with the criteria for recognition and effective
application of those criteria withifiwelve] months or less, thESecretary] may

continue the agency’s recognition, pending submission by the agency of a
compliance reporfand] review of the report[.]

34 C.F.R. 8§ 602.36(e)(3)(i¢ee alsad. § 602.37(d) (incorporating § 602.36(e)(3)(i)).

Although this regulation, like the HEA, does not require the Secretary to conditionall
renew araccrediting agency’s recognition in any giveaseit does require the Secretary, before
continuing recognition on a conditional basis, to make a threshold determioiatvbether an
agency could achieve compliance with the recognition criteria within twelve sxdbéeid.

8602.36(e)(3)(i)seealsoid. § 602.37(d).TheCircuit’s decision ilfMenkes v. Department of

Homeland Securitis instructive. See486 F.3d 1307 (D.C. Cir. 2007 Menkes an

independent pilot challenged the Coast Guard’s decision to not permit him to providgepilota
savice pursuant to 46 C.F.R. 8 401.720(bgeH. at 1313. That regulation provided that
“[w]hen pilotage service is not provided by [a designated poolbecause of a physicat
economic inability to do so, . the Directormayorder any U.S. registered pilot to provide

pilotage service.” 46 C.F.R. 8§ 401.720(b) (emphasis agddeée)alsdMenkes 486 F.3cat 1310

n.3. The district court had concluded that the Director’s decision under this regulation was
unreviewable becauseprovided no judicially manageable standards by which to retiatv
decision. SeeMenkes 486 F.3d at 1313The Circuit disagreedexplaining that

even if the Coast Guard is entitled to prefer fapssociation over namember
pilots when there is limited demand, a coocould still review the Directos
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determination with respect to the adequacy of the service provided by thespool
whether the pool has the physical and economic alihtyrovide sufficient
service.. . . We have often held that standards similathiat set forth in section
401.720(b) are reviewable&see, e.g.Dickson v. Sec’y of Defense, 68 F.3d 1396,
1401[-P3 (D.C.Cir. 1995) (reviewing decision of military review board where
board “may excuse failure to file” if in the “interest of justicefarshall[Cty.]

Health Care Auth. v. Shalala, 988 F.2d 1221, 1225 (D.C.Cir. 1993) (allowing
review of agency decision to provide exceptions “as the Secretary deems
appropriate” because statutory scheme provided sufficient standards to guide
review). To be sure, the Director might be entitled to a good deal of deference in
determining whether the pool was physically or economically able to provide
adequate service, but that does not mean the Director could make such decisions
unreasonably.For exampleit would be presumably arbitrary and capricious for
the Coast Guard to ignore an obvious unfilled demand for pilotage service, or to
change its standards for determining what level of service is adequatautwit
explanation. Also dubious would be a refusal to appoint a pilot for reasons not
mentioned in the regulations, such as an effort to force the pilot to join the
Association.

Althoughthe Secretaris “entitled to decline to conditionally renew an accrediting
agency’s recognition in any given casedoing so here h& determined that “[the Accrediting
Council] would [not] be able to both revise (or, in some instances, enact) policies and
demonstrate its effege implementation of those policies witHimvelve] months as required to

come into compliance.” AR 10As Menkesinstructs, even if that determination is “entitled to a

good deal of deference . . . [,] that does not mean the [Secrdtaryiake such decisions

unreasonably.”See486 F.3d at 131%ee als®Am. Petroleum Tankers Parent, 943 F. Supp. 2d

at 68 (concluding in regards tochallenge to the denial of a loan guarantee application that
“[t]he fact that the Administrator is not by statute commanded to guarantee aleeligib
obligations does not preclude this Court from reviewing the Administrator’'s ole¢sdeny an
application for a loan guarantee”). And the challenges the Accrediting Coaises herare
particularly weltsuited for this Court’s review in light of the examples provided by the Circuit i

Menkes See486 F.3d at 1313 (“[I]t would be presumably arbitrary and capricious for the Coast
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Guard to ignore an obvious unfilled demand for pilotage servic8ggcifically the Accrediting
Councilarguesinter alig that the Secretary acted arbitrarily and capriciously by failing to
consider relevant evidenc&ee, e.qg.Pl.’'s Mem. at 20-27. As to this challenge, although the
defendants areorrect that “even if the Secreyavere to determine that a neompliant
accrediting agency was theoretically capable of achieving compliance waiftwelve]month
period, neither the statute nor the regulations would require the Secretary to gravagenhcy
with conditional recognition,” Defs.” Mem. at 15-16, that threshold determination, which the
Secretary made in this caseeAR 10 (“I cannot conclude that [the Accrediting Council] would
be able to both revise (or, in some instances, enact) policies and demonstrietive ef
implementation of those policies within [twelve] months as required to come into coogolia

is neverthkess subject to judicial review.

Moreover, he Department’s regulatiopsovide additional standards to guide the Court
in its review of the challengébe Accrediting Counciaises in this caseAs already described
seesupraPart I.A the regulationprovide adetailed set of procedures that the Department must
follow when consideringn accrediting agency’s applicatitor recognition see34 C.F.R.

88 602.31-.37. As the defendants appear to concede in their hepBepartmerg application
of these standards subject to judicial reviewSeeDefs.” Reply at 11 (recognizirthat case law
supports “the proposition that courts might retain the ability to review . . . whetheem@eyag

engaged in procedural impropri&tysee alscCtr. for Auto Safety v. Dole, 846 F.2d 1532, 1535

(D.C. Cir. 1988) (recognizing a “presumption of reviewability of agency congeiaith legally

binding regulations”)Capital Area ImmigrantsRights Coalition 264 F. Supp. 2d at 23 (“In the
absence of clear congressional intent to preclude review, judicial review ebéev&dl hold an

[administrative] agency to the procedural and substantive standards contaisexhin it
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regulations governing administrative action, even where the statuts grarggency absolute
discretion over administrative decisions”). Additionaliyigar to the HEA's requirement that
the Secretar{considerall available relevant information concerning the compliance of the
accrediting agency. . with the [recognition] criterid 20 U.S.C. 8 1099b(n)(3), tHeecretaris
regulations provide thahe Department stafinust “tak[e] into account all available relevant
information concerning the compliance of the agency withrédegnitior criteria and [| the
agency'’s effectiveness in applying the criteria,” 34 C.F.B0&32(b).As discussethelow,see
infra Part 111.B, these regulationf®rm the basis foseveral othe Accrediting Councs
challenges in this case.

Having considered the nature of the administrative action and the languageienulestr
of the statutethe Courfinally considers Congress’s intamtgarding whether judicial rewieis

available,as evidenced by the statute’s structure and other fadeedVatervale Marine Co.

55 F. Supp. 3d at 138-39. Notwithstanding the “strong presumption that Congress intends
agency action to be reviewablé&tmador Cty., 640 F.3d at 380,clpmpelling legislative history
or a law’s own structure may manifest a Congressional intent to deny retienvthae statute

itself is silent on the matt@rCtr. for Auto Safety846 F.2cat 1535. The HEA is silent as to

whether a Secretary’s decision un8er099b(l) is subject to judicial review; howewitre
defendants have natentifiedany “clear and convincing evidence that Congress meant to take
th[e] unusual stepdf denying review.ld. Indeedat least two otheprovisions of 8§ 1099bf

the HEAsuggest the opposité&irst, §1099b(o) provides théktlhe Secretary shall by

regulation provide procedurés the recognition of accrediting agencies andor the appeal

of the Secretary’s decisiorfis20 U.S.C. 8 1099b(0) (emphasis addethis provision shows

that Congress did not provide absolute discretion to the Secretary, but rather, itifioetite
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Secretary’s decision be subject to some form of review. And indedte Asagediting Council
points outseePl.’s Mem. at 17-18, the Secretary promulgated a reguldtadrexplicitly

provides that “[a]n agency may contest the Secretary’s decision [to deiyslispend, or
terminate an agency'’s recognition] in the Federaltsas a final decision in accordz with
applicable Federal law34 C.F.R. § 602.38. Although tdefendantacknowledge this
regulation and generally assert that the Secrstanplementing regulations “reflect the
statutory scheme,” sé@efs.” Mem. & 15, theyattempt to dismiss this regulation by arguing that
“[n]othing in that provision . . . allows for . judicial review of the Secretary’s choice of
remedy’ id. at 16(emphasis in original) However the Court agrees witihe Accrediting

Council that “nothing in the [HEA] or the Department’s regulations draws thisclisin.” Pl’s
Opp’nat 2;see als®0 U.S.C. 81099b(0) (referring generally &n “appeal of the Secretary’s
decisions”); 34 C.F.R. 8§ 602.38 (referring to the “Secretary’s decision under thisybach
includes the decision to “deny . an agency’s recognition”). Second, 8 1099b(n)(3) provides
that “[tlhe Secretary shall not, under any circumstances, base decisions aog¢jméticn or

denial of recognition of accreditation agencies . . . on criteria other than thoseewmehis
section.” 20 U.S.C. § 1099b(n)(3). Again, teextion demonstratékat Congress intended to

limit the Secretary’s discretioand to subject her decisions to some form of revigeeAm.

Petroleum TankerBarent 943 F. Supp. 2dt 69—70 (concluding thahe Maritime
Administrator’s denial o& loan application was reviewable in part becd@sgress [had]
limitfed] the Administrator to considering factors relevant to particulquiries).
Consequentlyeventhough the HEA does appear to afford the Secretary discretion in

determining what action to take upafinding of noncompliance, th&tatute’s structursuggests
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that Congress did not intend for that decision to be fully committed to the Ses etafigttered
discretion.
Additionally, the cases that the defendants ititsupport oftheir positionare

distinguishable.SeeDefs.” Mem. at 1516. First, this Circuit’s decision ilNTCH, Inc. v.

Federal Communications Commissisreasily distinguishable because, in that case, the Circuit

concluded that the agency action at istiwe,Commission’s decision not to initiate proceedings
to revoke a company’s radio licensee841 F.3d497, 499 (D.C. Cir. 2016)jwas equivalent to

a decision not to commence an enforcement action” and thergfesumptively
unreviewable,’id. at 503 (internal quotation marks omitted). As already explained, the
Secretary'slecision in this case imlike a decision not to enforce or any other decision
recognized by the Supreme Court or this Circuit as unreviewable by its verg.ria¢eCapital

Area Immigrants’ Rights Coalitigr?64 F. Supp. 2d at 22.

Second, the defelant citeWatervaleMarine Co. vUnited State®epartment of

Homeland Securitjor the proposition thavhen“the word ‘may’[in a statute or regulationg

coupled with absolutely no guidance as to how the agency should exercise {godisgre

choice], the matter has been committed to ageimsuretion byaw.” Defs.” Mem. at 15

(quoting 55 F. Supp. 3at 143). In Watervale the plaintiff challengeche Coast Guard’s

decision to impose nonfinancial conditiams the release of a vessel that the Coast Guaad
detained based on violationgvarious international and environmental lawgeS5 F. Supp.

3d at 127. The relevanstatute provided thdtlearance may be granted upon the filing of a bond
or other suret satisfactory to the Secretaryld. at 143 (quoting 33 U.S.C. 8§ 1908(e)

Although the statute at issueWiatervalewassimilar to the HEA in that it did not require the

Coast Guard to gnt departure clearance in any given circumstancehiléenge the plaintiff
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raised in that case was notably different from the challdreggéccrediting Councilaises here.
In Watervale there was no dispute that the “bond or other surety” condition set forth in the
statute had been satisfiegeid. at 143; rather, thglaintiff challenged th&ecretary’s
imposition of additional conditions not provided in the statute, id. at 131-32. The Court
concluded that the Secretary’s decision was unreviewable because “the statutattemtiast
regulations [we]re devoid of any [imits, requirements, or criteria that provide[d] any
guideposts by which a court c[ould] measure the Coast Guard’s discretioniaigrdex
continue to withhold departure clearance after the owner ha[d] provided a bond (or other
surety). Id. at 143. Here by contrastjn challenging the Secretary’s refusal to grant it
temporary renewal of recognition, the Accrediting Coudigdllenges the Secretary’s
determination that the condition feamporaryrenewalset forth in the regulatiorsthatthe
Accrediting Councibe able to demonstrate full compliance with the recognition criteria within
twelve months—had not been mgeePl.’s Opp’n at 194rguing that evidence pested to the
Secretary demonstrated that the Accrediting Cottooilld be fully compliant with all of the
recognition critelea within one year or sooner”f-urthermorein determining thathe Secretary’s
decisionwas unreviewable, the court\Matervalerelied on additional factors not present here,
specifically,“[t]he breadth of the authorized tools that the Coast Guard c[ould] bring to bear”
under the relevant statute in responstéosuspectediolationsof the law 55 F. Supp. 3d at
143(citing, inter alig a statutory provision providing that the Coast Guaitthll use all
appropriate and practical measures” to deter environmental law violagmasihe fact that the
relevantstatute provide[d]an alternative avenue for relief for unwarrantedention of a
vessel-an action for compensation for unlawful detention,’atll44. Here, the defendasitdo

notidentify any comparable provisions in the HEA.
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Finally, theEleventh Circuit's decision in Forsyth County v. United States Army Corps

of Engineers633 F.3d 1032 (11th Cir. 2011), also fails to support the defendants’ position.

ForsythCounty involved a statute authorizitige United Stateg\rmy Corpsof Engineergthe

“Corps”) to lease certain public land for purposes that it deemed were “reasonable in the public
interest” but requiring the Corpt give preference to local governmental agendiésat 1035—

36. In its challenge tohe Corps’ decision to award a lease taiagbe nonprofit organization,

the plaintiff countyarguedthat the Corps had failed to properly considerpttegerencdor local
government agencieseeid. at 1040. The Corps responded, howethett, it hadconsidered the
preference, but ultimatelyedided that the prefereness outweighed by other statutory factors.
Seeid. at 1042.TheEleventh Circuit ultimatelyeld that theCorps’decision was unreviewadbl
because “[n]o law provide[djow the agency should balance these factors in a partcadar or
what weight to assign to each factotd. at 1041(internal quotation marks omittedYhus, in

ForsythCounty, the plaintiff's position was not that the Corps had failed to coressigdevant

factor, but ratherthat the Corps had failed to assign the proper weigthiatofactor Seeid. at
1040;see alsad. at 1042 (“The [plaintiff] offered no proof that the Corps had wholly ignored
the preference clause . . . but . . . asked the district court to second guess thecamidat dhat
preference amidst a host of other factors[.]”). Here, by contifest\ccrediting Councs
challengs largelycenteronits claims thathe Secretarycompletely failedo consider relevant

evidence.SeePl.’'s Mem. at 18-27. MoreovdforsythCounty provides no insight on the

reviewabilityof the Accrediting Councs challengsthat the Secretarfailed to followher
procedural regulationsSeeForsyth Cty, 633 F.3d at 1040 (only addressing a “regulation [that]

repeat[ed] the substantive requirements” ofsfautory provision at issue).
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In sum, the Court concludes that the Secretary’s decision tatlderyccrediting
Councils petition is subject to judicial review under the APA because both the HEA and the
Secretaris implementing regulations provide judatly manageable standards to guide the
Court’s review and the structure of the statute suggests that Congressididmathatthe
decision being challenged hdretotally subject to the Secretary’s discretion

B. Arbitrary and Capricious Review

Having oncluded that the Secretary’s d&on is subject to judicial reviewhe Court
turns to the Accrediting Council’s arguments that the decision should be set amidigrasy
and capricious, an abuse of discretion, and otherwise actordance withaw. SeePl.’s
Mem. at 18. The Accrediting Coundalthallenges can be @mgzed into two categories:
(1) challenges to the Secretary’s decisionmakiracessseg e.q, id. (challenging the
Secretary’s alleged “fail[ure]. . to consider hbf the available dynamic and relevant
evidence”);id. at 33 (arguing that the Department staff report, the Advisory Committee
recommendation, and the senior Department official’'s decision were “each . .odhetpof
flawed procedures” (capitalizatioemoved)), and (2)hallenges to the merits of the Secretary’s
decision se, e.g.id. at 30 (“The Secretary'sonclusion is not grounded by the record evidence;
there is simply ‘no rational connection’ between the facts found and the ‘choice lyatie’
Secretary.” (citingdDickson, 68 F.3d at 1404)). For the reasons explained below, the Court
concludeghatthe Secretary’s decisionmaking process was flaaed because this conclusion
compels it to remand this case to the Secretary, the Court need not considerdiaiging
Council’s challenges to theerits of the Secretary’s decision.

1. Failure to Consider Relevant Evidence

The Accrediting Councifirst argues that the Secretary’s decision was arbitrary and

capricious because it “failed . . . to consider all of the availdiphamic and relevant evidence,”
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id. at 18 specifically (1)the Accrediting Councs Part Il stomission, which consisted td

detailed narrative and tens of thousands of pages of document,2@21; (2) evidence of
leadership changes it made and adverse actions it took against institutmnspthe

Advisory Committess meeting, se@. at22—24; and (3gvidence of its placement verification
and datantegrity procedures, sad. at25-27. The Court will address each category of evidence
in turn.

a. The Accrediting Council's Part Il Submission
The Accrediting Councihrgues that the Secretaryalure to consideits Part Il
submission violated the HEA’s and thepl®menting regulations’ requirement that the Secretary
consider all available relevant information, gdeat 21 (citing 20 U.S.C. 1099b(n); 34 C.F.R.

§ 602.32(b))as well as the APA’s requirement that an agency must “examine the relevant data,

id. (quoting_ PPL Wallingford Energy LLC v. Fed. Energy Regulatory Comm’n, 419 F.3d 1194,

1198 (D.C. Cir. 2005) The Court agrees.
An agency must not only comply with the terms of its authorizing stateg&co Tour

Adventures, Inc. v. Zinke249 F. Supp. 3d 360, 381 (D.D.C. 2017), {ijt is a fundamental

principle of administrative law that an agencyakso] bounda adhere tats own regulations,”

Fuller v. Winter, 538 F. Supp. 2d 179, 186 (D.D.C. 2q0&ing Frizellev. Slater 111 F.3d

172,177 (D.C. Cir. 1997)¥ee alséteenholdt v. Fed. Aviation Admin., 314 F.3d 633, 639

(D.C. Cir. 2003) (“[Federal agencigsust] follow their own rules, even gratuitous procedural

rules that limit otherwise discretionary actions.”). Consequently, “an agetoyn may be set

" The Accrediting Council has also filechation to supplement the administrative record with its Part Il
submission.SeePl.’s Mot. to Supp. at 1. In light of the Court’s decision to remand thistodke Secretary for
consideration of the Part Il submission and other evidence, the Coie$ dsrmmoot the plaintiff’'s motion to
supplement the administrative recoi®eeBFI Waste Sys. of N. Am., Inc. v. Fed. Aviation Admif93 F.3d 527,
535 n.6 (D.C. Cir. 2002) (in light of decision to remand, dismissingad the plaintiff's motion to supplement the
administrative record); see al€alif. Valley Miwok Tribe v. Jewe]l5 F. Supp. 3d 86, 88 n.1 (D.D.C. 2013)
(similar).
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aside asarbitrary and capricious if the agency fails to comply with its own regakat Nat'l

Envtl. Dev. Ass’ns Clean Air Project Envtl. Prot. Agency 752 F.3d 999, 1009 (D.C. Cir.

2014)(internal quotation marks omitted)

As already explainegeesupraPart LA, the HEAandits implementingegulations
requirethe Secretargnd the Department stati consider “all available relevant information
concerning the compliance of the accrediting agencyvith the [recognition] criteri&,20
U.S.C. § 1099b(n)(3pee als@4 C.F.R. § 602.32(b) (requiring the Department staff to “tak[e]
into account alavailable relevant information concerning the ptiance of the agency with th[e
recognitior) criteria and in the agency’s effectiveness in applying the criterfsdylitionally,
the regulations require the Department staff to review “any [ ] inform§teh Department staff
assembles for purpes of evaluating the agency[.B4 C.F.R. § 602.32(b)(2)Thedefendants
do not disputehatthe Accrediting Councs Part Il subnmssionwassolicited by the Department
and was available b as of May 19, 2016. See Defs.” Supp. Opp’n, Ex. 1 (Bounds Decl.) § 11;
see als®efs.” Mem. at8—9 n.2 Furthermorethey do not dispute that the submission contained
informationrelevant tahe Accrediting Councg compliance wititherecognition criteria.See
Defs.” Mem. at 89 n.2 (arguing only that the Part Il submissiards] not considered, directly
or indirectly, by any agency decision makers at any point in the administratinespt) see
alsoDefs.” Reply at 15 (asserting only that the Accrediting Council “does [not] mdibat the
contents of the [Part Il submission] would have proven its compliance with thgijrecn]
criteria” or “altered the Secretary’s finding of roampliance”) Indeed the Departmengtaff
explicitly tied each of the PaH questiongo a particulacriterion or criteriasee AR 439-42,
and represented that the questions were “important to the Department’s repotasibpnitor

and review[the Accrediting Council$ effectiveness as a recognized accrediting age@dy,”
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434. Moreover, the Accrediting Council has represented that the Part Il suriresponfed]

to each of the Department’s questions regarding specific recognitienat@nd included
numerous materials relatedtte Accrediting Council’s dealingsith institutions identified by

the DepartmentSeePl.’s Mem. at 10.And critically, the defendants adnthat they did not
consider the Accrediting Council’'s Part Il submission at any point in the reé©rgprocess.
SeeDefs.” Supp. Opp’n, Ex. 1 (Bounds Decl.) 1 11 (“[The Department staff] did not review or
otherwise considedirectly or indirectly the informationcontained [in the Part Il submission]
thumb-drive in the course of its review of [the Accrediting Council’s] petition, rebfiti

provide the contents . . . to [the Advisory Committee] [¢henior Department [o]fficial . . ,or

the Secretary.”); see alfefs.” Mem. at 3Zsamg.® Therefore, theCourt concludethat the

Secretaryand the Department staffolated the HEA and thenplementingregulationdy failing
to consider the Part Il submission.
In addition to the Secretary’s violation of the HEA and the regulations, both which

independently support findingisat theAPA was violategdseeEco Tour Adventures, Inc., 249 F.

Supp. 3d at 381 (concluding that agency’s decision violated the APA because it “was contrary

to the plain meaning of the relevant statute and regulaticse®)alsdNat’l Envtl. Dev. Ass’n’s

Clean Air Project752 F.3d at 1010-11 (holding that agency action was contrary to law in

violation of the APA because it was “plainly contrary to the agency’s own . . . sules”

Secretary’s failure to consider the Accrediting Council’s Part 1l Sulbomsgso violated the

APA’s mandate that ahagencymust examig the relevant datand articulate a satisfactory

8 The Department staff notes that it did consider three of the documengsfarthil submission because the
AccreditingCouncil attached those documents as Exhibits 1502186d 1568 to its response to the Department
staff's draft report.SeeDefs.” Supp. Oppi, Ex. 1 (Bounds Decl.) 11 245; see alsd’l.’s Mot. to Supp. at 9
(representing that these documents werkid®ed in the Part Il submission). However, these exhibits contain only
approximately 150 pageseeAR 7,156-314, meaning that they only represargmall fraction of the 36,008age

Part Il submission.
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explanation for its action including a rational connection between the facts found ahditiee c

made,”Motor Vehicle Mfrs. Ass’n, 463 U.&t 43 (citations and qudian marks omitd)

(emphasis addef3ee alsd®PL Wallingford, 419 F.3d at 1198 (“To survive review under the

‘arbitrary and capricious’ standard, an agency meisamine the relevant dagad articulate a
satisfactory explanamn for its action including a rational connection between the facts found and

the choice mad¥g.(quoting Motor Vehicle Mfrs. Ass’n463 U.S. at 43)):If an agency fails to

examine the relevant data[,] . . . it has failed to comply with the APA.” DistaspHPartners,

L.P. v. Burwell, 786 F.3d 46, 57 (D.C. Cir. 2015¢e als®Butte Cty.v. Hogen, 613 F.3d 190,

194 (D.C. Cir. 2010) (“[A]n agency’s refusal to consider evidence bearing on the issweibefor
constitutes arbitrary agency action within the meaning of § Y.08Ithoughan agencyneed

not address evgraspect of [a] plaintiff's [claims] at length and in detaMbri v. Dep'’t of the

Navy, 917 F. Supp. 2d 60, 65 (D.D.C. 2018}ing Frizelle 111 F.3d at 176it “must provide
enough information to ensure the Court {iithtproperly considered the relevant evidence

underlying [a] plaintiff's request,” idciting Occidental Petroleum Corp. SEC, 873 F.2d 325,

338 (D.C. Cir. 1989)

Again, there is no dispute that the Accrediting Council’s Part Il Submissiotained
data relevanto itscompliance wih the recognition criteriaSeeDefs.” Mem. at 89 n.2;see
alsoDefs.” Reply at 15AR 439-42, 434. More importantlihese datarerelevantto the
Secretary’s determinatidhatthe Accrediting Councivould be unale tocome into compliance
with the recognition criteria within twelve month§he Secretary concluded that “[b]oth [the
Accrediting Council]’s insufficient progress in addressing its areas¢ompliance anfts]
past track record weigh[ed] againsagting a renewal of recognition for [twelve] months.” AR

10. And theSecretary found thahe Accrediting Councik “past track record” includeits
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failures to comply with five categories of recognition criteria identiigdhe SecretarngeeAR
6—8, with particular emphasis on the Accrediting Coun@lilsires to take action agairtse
Michigan Jewish Institute or Everest Collegésspite knowledge of misconduct by those
institutions :£e AR 9. The Part Il questions sought informatiomvaht to these same
recognition criteria anthesame institutionssee AR 439-42, ands already explainethe
Accrediting Council represents, and the defendants do not dispute, that its 3&g@0Part 11
submission contained information responsive to those questesfl.'s Mem. at 10
(representing that the submission included “[a]ccreditation application neriamitted to
[the Accrediting Councilpy specific institutions identified by the Department, ghd
Accrediting Council]'s evaluatianof those institutions’ applications,” as well §g6luminous
email correspondence betwgéme Accrediting Counciland specific institutions identified by
the Department”).It is undisputed that the Secretary failecctmsider this submissiorbee
Defs.’ Supp. Opp’n, Ex. 1 (Bounds Decl.) § 11.

Furthermorethe Department staff did not provida adequatexplanation for its refusal
to consider this evidence. Although the Departnséadt, after grantinghe Accrediting
Councils request for aextensiorto respond to the Part Il questions, inforntfeel Accrediting
Council that it would not have “time to fully review and analyze [that informationiria for
the JundAdvisory Committeejmeeting,” it suggesteithatit would consider the information at
thefall Advisory Committeemeeting. SeeAR 434 (“[The Accrediting Council] should be
prepared to return at the f@ldvisory Committeejmeeting for further discussion and possible
action as warranted.”)And a the same timahe Department stafémphasizethat “the
information [it] requested is important to the Department’s responsibility totar@md review

[the Accrediting Council effectiveness as a recognized accrediting agendy.Later, when
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it informedthe Accredithg Council that it would consider tiRart 1l submissiofiseparately
outside the recognition process,” it provided no explandtioits decisiorbeyond that it “d[id]
not want to mix the responseas'the Part Il questions and the Department 'stalifaft report.
SeeAR 430.

The defendants now contend that Bepartmenstaff did not consider the Part Il
submission because doing so “would have obliged the Department [staff] . . . to postpone the
[Advisory Committee] hearing on [the Accrediting Council’s] applicatiorsixymonths,” and in
light of “the severy of [the] findings of [the Accrediting Council]'s noncompliance, and the
statutory requirement for a-sssessment of whether to continue recognition at least every five
years” the Department staffoncluded that postponement “would not have been censistth
responsil@ administration of the statuteDefs.” Mem. at 33.Although this rationale is similar
to the ondhe Departmengtaff gave fordenyingthe Accrediting Council an extension of time to
respond to the Department stafffiaft report see AR 429 (explaining that in light of “numerous
findings of noncompliance,” “[d]eferral would violate the[] [HEA’s] requiremts, and [the
Department staff] ha[d] no authority to gradéferral]’), as explained above, the Department
staff did not providehis or any other meaningful explanation when it inforntieel Accrediting
Council that it would not consider the Part Il submission as part of the recogniti@sfsee
AR 430. The defendants “cannot fill the holestbe|r] decision by providing post hoc
explanations in [theriefs.” SeeMori, 917 F. Supp. 2dt 66 (citingCamp v. Pitts411 U.S.

138, 143 (1973)). Even if this were thepatment staff'sreasorfor not considering the Part I
submissionasthe Accrediting Councitorrectly notesseePl.’s Opp’nat 16-11,the defendants’
position that considering the submission would have required postponing review by six months

is undermined by the defendants’ arguntéat“[the Accrediting Councilhad ample
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opportunity to cure any deficiencies it believed existed in the evidentiarndréoswluding “on

or before June 3, 2016,” tlaeadline foithe Accrediting Council’s response to thepartment
staff's draft reportDefs.” Mem. at 33 This positionnecessarily assumes that tepartment

stef would have considered the Part Il submission hbdenh resubmitted as part dhe
Accrediting Councik response, which directly contradicts the defendadsn thatthe
Department stafivould not havédiadtime to consider the submission before the June Advisory
Committeemeeting.

The Court isalsonot persuaded by other counterarguments raised by the defendaats. T
defendants argubatthe Department staff'&ilure to consider the Part lilsmission did not
violate the Departmentisegulations because those regulations “do not require the Department to
provide unlimited time for the submission of supplemental information.” Defs.” Me83.a
Relatedly, they argue in their reply that “allow[ing] an applicant nearlynited opportunity to
disrupt the Department’s ability to set and adhere to a schedule of reviesvg particularly
serious concern [ ] given that binding statutory and regulatory authority requDeplagtment
to comport with specific timelines.” Defs.’ Reply X6 (citing 20 U.S.C. § 1099b(d); 34 C.F.R.

8 602.31).However the authoritycited by the defendantkes not compehe Departmenstaff

to complete its review within any set period of tinkather it only provides that “[n]o

accrediting agency. .may be recognized by the Secretary for the purpose of this chapter for a
period of more than [five] years.” 20 U.S.C. § 1099bgdE als@4 C.F.R. § 602.31(a) (“Each
accrediting agency must submit an application for continued recognitiorsabtesevery five
year$.]”). Indeed, the defendants concede that the regulations pfoviaideast twooccasions

in the administrative process when it is appropriate for an accreditingyagesidomit(and the

Department to considesupplementary evideneewhen araccreditingagency submits its
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response to the Department staff’'s drafiort and prior to or durinthe Advisory Committee
meeting. SeeDefs.’ Reply at 17.And the Department receivélde Accrediting Counci Part Il
submission on May 19, 201éeeDefs.” Supp. Opp’n, Ex. 1 (Bounds Decl.) { 11, prior to both of
thoseevents Moreover, it appears that the regulations already account for the defendants’
concern, as thegxplicitly setvarious deadlinefor the partieto ensure that thepplicaion

review procesproceedexpeditiouslysee, e.g.34 C.F.R. § 602.38) (requiringtheaccrediting
agency and the Department staff to sutamigwritten comments to theenior Department

official “[w]ithin ten days following theAdvisory Committeeneding”), and prohibit, except in
narrow circumstances, the introduction of new evidence in the later stagespplication

review processsee34 C.F.R. § 602.35(c)(1)Neither the Department staff nor the agency may
submit additional documentary evidence with its comments [tegh®r Department official]”
exceptonly in limited circumstancek.see alsad. § 602.37(c)“Neither the agency nor the
senior Departmerdfficial may include in its submission [on appeal to the Secretary] any new
evidence it did not submit previously][.]").

Next, the defendants argue thiae Accreliting Council“had ample opportunity to cure
any deficiencies it believed existed in thédewtiary record,” includingvhen it submitted its
Petition in January 2016 or “on or before June 3, 2016,” when it submitted its response to the
Department staff's draft reporDefs.” Mem. at 33 This argument iglso not persuasive.riBr
to June, tb defendants claim that tReepartment staff had informed the Accrediting Council
that it would not consider its Part Il submission as part of the recognition precess
perplexing that the defendants now claim that the Accrediting Council should haveddghat
communicabn and submitedits Part Il submission a second time. In any event, it is the

defendants’ responsibility to comply with the HEA, the implementing regulatiodsha APA,
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and as already explained, those authoriteglired the defendants to consider Part 1|
submission.

Finally, the defendants argtleat becausthe Accrediting Council “d[oes] not allege . . .
that the contents oftf Part 1l submission] would have altered the Secretary’s finding of
noncompliance, it cannot show that any purported procedural error arising from the
Departmerfl [staff's] decision not to consider th[ose] contents . . . was prejudicgdeDefs.’
Reply at 15.“In administrative law, as in federal civil and criminal litigation, there is a harmless
error rule 8 706 of the [APA] instructs reviewing courts to take ‘due account . . . of the rule of

prejudicial error.” PDK Labs. v. U.S. Dep’t of Drug Enf't, 362 F.3d 786, 799 (D.C. Cir. 2004)

(citation omitted) (quoting 5 U.S.C. § 706ge als®zark Auto Distrib., Inc. v. Nat'l Labor

Relations Bd., 779 F.3d 576, 582—-83 (D.C. Cir. 2015) (collecting cases). Although the
defendants are correct tlihe Accrediting Council does nappear tallege that it$art Il
submission would have compelled the Secretary tothatlit was fully compliantvith the
recognition criteriathe Court is unable to conclude that no part of the 3G,a@@Part |
submission wouldhave affectedhe Secretary'sleterminatiorthatthe Accrediting Council could
not come into compliance withtwelve months oherultimate decision to deny recognitioAs
explained above, that determination was based in part on the Accrediting Gotjmasit track
record of violations,with emphasis on failures to act agaiosttain problem institutions
identified by the DepartmerdgeAR 6-10, and the Part Il submission contained information that
wasindisputably relevanib assessinghose violations,eePl.’'s Mem. at 10 (representing that
the Part Il submission contained “approximately 36,000 pages of documents relaimertol,
alia] . .. [a]ccreditation application materials submitted to [the Accrediting Council] dxifep

institutions identifiel by the Department and [the Accrediting Council]’'s evaluations of those
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institutions’ applications . . and [v]oluminous email correspondence between [the Accrediting
Council] and specific institutions identified by the Departmenkypreover, the Court is unable
to discern from the Secretary’s decision what weshbtassigned to the Accrediting Couicil
“past track record as opposed to its “insufficient progress in addressing its areas of

noncompliance.” AR 10:egalsoPDK Labs, 362 F.3dat 799 @declining to find the Bputy

Administrator’s error harmless where his decision was based on a jtoflite circumstances,”
the error implicated four of th@rcumstances “prominently mentioneloly the Deputy
Administrator,and“[w]hat weight he gave tthosecircumstances (or any others) [wa]

impossible to discern;Level the Playing Field v. Fed. Elec. Comm232 F. Supp. 3d 130, 143

(D.D.C. 2017) (“The court cannot brush aside this procedural violation . . . and determine that it
was harmless errpbecause there is no way for the court to determine that [the p]laintiffs

experienced no harm from having their evidence ignoredf.”"sugar Cane Growers Caop

Veneman 289 F.3d 89, 96 (D.C. Cir. 2002) (“[A]n utter failure to comply with notice and
comment cannot be considered harmless if there is any uncertainty at allesffedt of that
failure.”). Therefore the Court cannot find that the Accrediting Council was not prejudiced by
the Secretary’s failure to consider its Part Il submission.

In sum, the Court concludes that the Secretary’s failure to consider tHedR@rnission
violated the APAbecause it violated the HEAd the implementing regulationsee Eco Tour

Adventures, InG.249 F. Supp. 3d at 381 (concluding that agency’s decision violated the APA

because it “was contrary to the plain meaning of the relevant statute and oegliiaand also
because it violated the APA’s basic tenet that an administrative agency msisiecoelevant

datain rendering its decisionsesPPL Wallingford, 419 F.3d at 1200 (concluding that

administrative agency action was arbitrary and capricious in part bebausgency “did not
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address [the plaintiff]'s evidence at all’n reaching this conclusion, ti@&ourt recognizes that
“relevant”is aterm thatcan bebroadly construed, and an administrative agency’s failure to
considerata that could be construed as relevant will not always be arbitranapndiousor
otherwise violate the APAHowever, under the circumstances presented heheerethe
Department solicited the datapresentethat itwas “important” to the recognition process, and
thenrefused to consider with practically no explanatierand given the sheer volume of the
data and the fact that the defendants do not dispute its relevance, the Court does not have
difficulty concludingthatthe defendants acted arbitrarily and capriciously by failingpttsider
the Part Il submission

b. The Accrediting Council’s Improvements After the Advisory
Committee Hearing

The Accrediting Councifurtherargues that the Secretary acted arbitrarily and
capriciously by failing to meaningfully considevidencethat (1) ‘during the three months
following the[Advisory Committeejneeting. . .[the Accrediting Councils Board doubled the
number of public members, replacéd][President with Mr. Williams, and others who
previously served in leadership roles [ ] leftd Accrediting Coundi)” Pl.’'s Mem. at 23} and
(2) the Accrediting Councipursued variouadverse actionand other enforcement measures
following the Junédvisory Committeaneeting,id. at 32 see alsad. at 26;AR 121-23
(describinginter alig adverse action taken against DeBois Business College in Augusia2016,
well as“nine unannounced on-site visits” conductedreafterto assess the level of compliance

across a broad spectrum of ITT [Technical Institute]'s campus@s$i@ defendantespondthat

9 Although the Accrediting Council also argues that the Secretary ignorezhegithat it “substantially restructured
its leadership in the weeks leading up tothe [Advisory Committee] meeting,” Pl.'s Mem. at 22, it only
specifically refers to leadership changes that took place after the meegith,at 22-23 (referring to changes
made “during the three months following the [Advisory Committeedting”). Thus, the Court will consider only
the evidence of leadership changes that took place after the meeting in canidsi@nalysis.
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the Accrediting Council “was not entitled to submit new evidethieetly tothe [Secretary and]
thus, the Secretary was under no obligation to consider [it],” Defs.” Reply at ibg @& C.F.R.
8 602.37(c)), but in any event, tBecretary dl consider this evidencegaid.

The Court agrees with the defendants that the regulations did not requectbeearyor
the senior Department officiap consider this evidence. The Department’s regulations provide
that “[n]either the agency nor tisenior Department officiahay include in its submissidon
appeal to the Secretarghy new evidence it did not submit previously in the proceeding,” 34
C.F.R. 8 602.37(c), nor may thecrediting agency or the Departmstaff “submit additional
documentary evidenceith its comments [to theenior Department official],id. 8 602.3%c)(1).
In other wordsabsent exceptional circumstances not applicablefi¢ne, factuakecordthat
can beconsidered by the senior Dapment officialand the Secretary isnited to thefactual
record that was before tiAglvisory Committee Seeid. § 602.36a) (“The senior Department
official makes a decision. . based on the record compiled [in the prior proceedihgsée also
id. 8 602.37(c) (requiring the Secretary to considlee | ] record before the senior Department
official”). The Accrediting Council did not take these actions until after the Advisory
Committee meetinggeePl.’s Mem. at 23, 26, 32, and the record i&@#dhat it did nosubmit

evidence of these actions urdfter thesenior Department officiassued her decisioee AR

0 These regulations provide two limited exceptions, both of which are inapfgibere. First, they pernaih
accreditingagency to submit “additional documentary evidence” to the senior Degratrofficial if the Advisory
Committee’s “recommendation propssinding the agency noncompliant with, or ineffective in its applicatfpa o
criterion or criteria for recognition not identified in the final Departhgaff analysis.” 34 C.F.R.&02.35(c)(1);
see alsgd. § 602.36(f)(1). Here, however, the seriepartment official found the Accrediting Council
noncompliant with the same recognition critextafound by th®epartment staffSeeAR 314-15. Second, the
regulations permit the senior Department official or the Secretaryngidsry “relevant and material information
pertaining to an agency’s compliance . . . [that is] not contained in the rfmatrthat] comes to the senior
Depatment official’s [or the Secretary’s] attention while a decision . . .slipg,” 34 C.F.R. §%0236(g),
602.37(f); however, the regulatioagpressly prohibit an accrediting agency from “submit[ting] infation to the
[senior Department official ohe Secretary], or ask[ing] others to submit information on its be&balurposes of
invoking” this exceptionid. 88 602.36(h)602.37(qg).
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236-43 (requesting reconsideration of skeaior Department officia decision based on this
“new evidence”). Thereforeinder thaegulations, the Secretawas notpermitted toconsider

this evidence.SeeFuller v. Winter, 538 F. Supp. 2d 179, 186 (D.D.C. 2008) (“Itis a

fundamental principle of administrative law that an agency is bound to adhere ta its ow

regulations.” (citing Frizellel11 F.3d at 177kee alsdNat'| Envtl. Dev. Ass’'ns Clean Air

Project 752 F.3d at 1009 [An] agency is not free to ignore or violate its regulations while they

remain in effect.’(quoting_ U.S. Lines, Inc. v. Fed. Mar. Comm’n, 584 F.2d 519, 526 n.20 (D.C.

Cir. 1978)).

Nonetheless, the Accrediting Counmitally ignores the regulatiorimrringthe
submission of new evidentethe senior Department officiahd the SecretargeePl.’s Mem.
at 22-27;see alsd’l.’s Opp’'nat 14-15, and simply argues that the HEA and the APA redhee
Secretaryto considerall relevant evidencePl.’'s Mem. at 24 (citing 20 U.S.C. § 1099b(n)).
However, theHEA mandates that “[tlhe Secretary shall by regulation provide procedureg for th
recognition of accrediting agencje20 U.S.C. 8 1099b(0), and pursuant to that mandate, the
Secretary promulgated the regulations restricting the introduction of newesakedescribed
above. Notably, the Accrediting Council does aigue thathese regulationgolate the HEA
or the APA or are otherwise unlawful or inapplicableeBl.’s Mem. at 22-27ee alsdl.’s
Opp’n at 14-15. Moreovethe APA*"sets forth the full extent of judicial authority to review

executive agency action for procedural correctndss('Television Stations, Inc., 556 UA.

513,andit “simply does not confer upon participants in informal adjudications a right to

swpplement the evidentiary record,” New Life Evangelistic Ctr., Inc. v. Beh&53 F. Supp. 2d

103, 119 (D.D.C. 2010) (holding thatiministrativeagency did not err in denying the plaintiff's

request to goplement its application withdditional materials on remand, where neither the
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relevant statute nor the regulations provided the plaintiff the right to dofsbjterstate

Commerce Comm’n. Jersey City, 322 U.S. 503, 514 (1944 (ipon the coming down of the

order litigants might demand rehearings as a matter of law because somecoewtaince has
arisen, some new trend has been observed, or some new fact discoeeeaaotiid be little
hope that the administrative process could ever be consummated in an order that twoeild no
subject to reopeniriy *

Thetwo decisiongited bythe Accrediting Council as support for its positeme
distinguishable.SeePl.’s Mem. at 23—-24 (citindButte Cty, 613 F.3d 190, and Aragon v.
Tillerson 240 F. Supp. 3d 99 (D.D.C. 2017)). Although brdkedseld that an agency acted
arbitrarily and capriciously by failing to consider evidence that only be@asailable after some
partof the relevanproceedings hadommencedneitherdecisionreferenced or otherwise
indicated the existence oégulations expressly barring the agency from considering such
evidence.In Butte County, which involved a challenge to the National Indian Gaming
Commission’s decision approving the use of certain lands for gaming, althougindini¢ held
that the Secretary of the Interior acted arbitrarily and capricioustgfhging to consider
evidence submitted by the plaintiff after the Gaming Commission’s decis®nenderedsee

613 F.3d at 1996, it is unclear whether the relevaaministrative process had even

1 The Secretary’s decision is not a formal adjudication within the mgarithe APA. “An adjudication is forah
only when the decision is ‘required by statute on the recorda@dfertunity for an agency hearing.Shell Oil Co.
v. U.S. Dep't of Labor, 106 F. Supp. 2d 15, 19 (D.D.C. 2000) (quoting 5 L8S®4(a)). Although the HEA
provides that the Secretary shall make her decision to deny recogaitienrfotice and opportunity for a hearing,”
20 U.S.C. 81099b(I)(2)(a), it does not require the hearing to be “on the record.” “Amijthjle it is not clear what
specific statutory language is required by the APA to trigger a formadiadjion,” Shell Oil, 106 F. Supp. 2d at 19,
this Circuit's precedent suggests that merely requiring an “typity for a hearing” is not sufficiensee W. Res

Inc. v. Surface Transp. BdL09 F.3d 782, 793 (D.Cir. 1997 (finding it “doubtful” thatthe statutory requirement
to “hold a public hearing” required formal adjudicative procedu@isgmical Wastdlgmt., Inc. v. U.SEnvtl.

Prot. Agency 873 F.2d 1477, 1482 (D.Cir. 1989) {inding that statutory requirementrfa “hearing”did not give
rise to presumption of formal adjudication).
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commencedas the Gaming Commission’s decision was merely an “advisory” opinion, and in
any event, thelaintiff had submitted the evidence nediyp years before the Secretary issued
his decision seeid. at 195 & n.3.In Aragon which involveda foreign service officer’s

challenge to the Foreign Service Grievance Board’s decision denying hirg, i@thwugh the
Court heldthat the Board acted arbitrarily and capriciously by failing to considderee that

did not become available until “after the plaintiff was denied tenure and thusnwfaseen by

the [initial reviewing body] in making that decision,” it explicitly recogniteat the evidence
was“part of the record before the [Board],” 240 F. Supp. 3d at 112, and although it did not
explain the latter determination, the regulations applicable to the Boardédpres appear to
explicitly permit the introdction of new evidence before the Boade22 C.F.R. 8§ 906.7(d), ()
(providing that at any hearing held before the Board, “the parties may o#eidgnce” and a
“transcript shall be made of [the] hearing and shall be part of the recordcekdings”); see
alsoid. § 907.1b) (providing that where no hearing is héfg]ach party will be offered the
opportunity to review and to supplement . . . the record of proceedings, prior to the date fixed by
the Board for closing of the Record. The Board shaih consider the case and make a decision
based on that Record.'ll. 8§ 909.1 (“Decisions of the Board . . . shall include findings of
fact[.]”).

In any eventthe Court agrees with the defendants that the Secretary adequately
considered this pogtdvisory Committeesvidence.In the course of assessing whether the
Accrediting Council could@me into compliance within the requisite twelve monthe
Secretary explicitly acknowledgéldatthe Accrediting Council “ha[d] undekan major changes
in leadersip” and“immediate adverse actions against institutions such as DuBois Business

College.” AR 8. Neverthelesdn light of the Secretary’sonclusion thathe Accrediting
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Councilhad failed to effectively revise @dopt certain standardss well as thécomprehensive
and systematic failure of [its] ma@oring and enforcement schefhAR 9, the Secretary
ultimately concluded thahe Accrediting Council had made “insufficient progress in addressing
its areas of noncomplianceghd that “[b]otHthe Accraliting Council]s insufficient

progress . . . and past track record weigh[ed] against granting a renewaloitrendor twelve
months,” AR 10. In other words, the Secretary considered this evidence, but concluded that it
was outweighed by othewvidence of “insufficient progressind the Accrediting Coundsl“past
track record.” SeeAR 10. Although the Secretary does nfutr examplereference the
Accrediting Council’s new president nameeach and every enforcement action that the
Accrediting Councihad undertaken, and therefosee “could have explained [Heeasons for
rejecting fhe Accrediting Counce] argumentsn more detail. . . [a] reviewing court will
‘uphold a decision of les®idn ideal clarity if the agency’s path may reasonbbldiscerned.”
Frizelle 111 F.3cht 176 see alsdMori, 917 F. Supp. 2dt 65 (recognizing that an agency “need
not address every aspect of [a] plaintiff's [claims] at length and in Ustaibng ast

“provide[s] enough information to ensure the @dbat|it] properly considered the relevant
evidence underlying [a] plaintiff's requekt’Here, the Court finds that it ceeasonablyliscern
the Secretary’decisionmaking pattwhich is further illuminated blger citation to “concerns
expressed bg majority of [the Advisory Committe@hembers . ., [including] one member’s
comment that ‘track record.. is still the best predictor of future performance’ and the
failures afithe Accrediting Counciljvere [ ] widespread and systemic.” AR.67 (quoting
Advisory Committeelranscript at 65—66). And, the Court finds no reason to question the

reasonableness of thesight that the Secretary assigned to the evideSeeNat'| Coal Ass’n v.

Hodel, 825 F.2d 523, 532 (D.C. Cir. 1987) (declining to “seaguneks” the Secretanf
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Interior's determination that its action was in the public interest where that determinatags “[
one involving a variety of factors, the relative weights of which aterefs discretion”);see

alsoCitizens to Preserv®verton Park, 401 U.S. at 416 (a reviewing court is not “to substitute its

judgment for that of the agencyBurke v. U.S. Envtl. ProfAgency, 127 F. Supp. 2d 235, 241
(D.D.C. 2001) (finding “substantial evidence in the record to sufih@EPA’s assessment of

each factor and the relativesightassigned to each factor” because “[w]hile there are some
aspects of the record that support [the plaintiff]'s posifitheé] EPA’s determination that such
evidence is outweighed by other evidence in the record is reasonable and must be upheld unde
the applicable standard of review?)

C. The Accrediting Council’'s Placement Verificationand Data
Integrity Procedures

The Accrediting Councihdditionally argues that the Secretary “ignored” evidendts of
placement verificatioand data integrity procedures, including that it had implemented (1) “a
robust [Placement Verification Program] and enhanced data integrity igdhat establishe[d]
random monthly testing of ititutions’ placement dafaPl.’s Mem. a25; (2) an “At-Risk
Institutions Group,” which “use[d] the [placement] data to identify at risk utsiits and
patterns of concerhid.; (3) an “enhanced process of on-site random sampling of placement

documentation through the addition of a dedicated Dat[a] InteRetyewer [] to every campus

2The Accrediting Council argues that the Secretary’s failure to adequately cdtsselédence of leadership
changes is demonstrated by the fact that the Secretary’s decision “includect wief reference [to] the
Department [s]taff's comments [prior to the Advisory Committetimg], and thus before [the Accrediting
Council] had fully installed its new leadership team.” Pl.’s Mem. atl28wever, the Secretary’s discussidrtis
evidence also cited an Advisory Committee’s member’s comment “exipigdsspubt as to whether [the
Accrediting Council], even with a ‘fresh team of people’ had the ‘taledtcapability and . . . culture’ to achieve
compliance in the face of the challenges accumulated over a number of ‘dsastrgears and failures of
schools.” AR 9 n.62 (quoting Advisory Committee Transcript at-398
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review thafithe Accrediting Council] conducts,” idand (4) a “Campus Effectiveness Plan
[which] espoused a comprehensive approach to evaluating student achievement,” id. at 29.
As the Accrediting Council notesgeid. at 25 29, and the defendants do not appear to
dispute see generallpefs.” Mem. this evidence is relevant the recognition criteriaegarding
student achievemestandardsincluding monitoring compliance with and evaluation of those
standards,e234 C.F.R. 88 602.16)(1)(i),.17, .19(b). Moreover, it appears that this evidence
was presented t@and considered the Department staff in its final repoaind thuswas
properly part of the administrative record before the Secre@egAR 770(assessinthe
Accrediting Council’s addition of a dedicated data integrity reviewer to each site viséd);
alsoAR 773 (assessing the Accrediting Council’'s Campus Effectiveness RRM75—-76
(assessing the Accrediting Council’s data integrity algorighlacement verification program
and“establish[ment] of an ‘ARisk Institution’ committee to review all actions facing an
institutio] and]information that calls into question its general operatiofisBut, upon review
of the Secretary’s decision, t@®urt is unable to concludedt the Secretary considered it, as
the Secretary made no reference to it. Although the Secreti@gison referred broadly to, and
rejectedthe Accrediting Councs “assertions of progress,” AR 6, as well as evidencethiea
Accrediting Council “ha[d] enacted and/or plan[ned] to enact, and then plan[ned] tivelfec
apply, the new accrediting standards and review procedures that it needs to oome int
compliance,” AR 8, it does not indicate whether these broad cagegdrevidence included
evidence othe Accrediting Councs placement verification and data integrity procedures.

Therefore, becaughis evidence wa%vailable relevant information concerning the compliance

B To the extent thathe Accrediting Councitefers to enhancements to these programs and initidtiaesere
made and presented to tenior Department officidbllowing the Advisory Committeemeeting,see, e.g.AR 411
(referring to enhancements to its algorithm that would be made dgnikeer 2016), aalreadyexplained seesupra
Part I1.B.1.b,under the applicable regulations, the Secretary was not required to cohatdaridence.
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of the accrediting agency. . with the [recognition] criteria,” 20 U.S.C. § 1099b(n)&Xe also
34 C.F.R. § 602.32(bjhe Secretary violated the HEghd tsimplementing regulationisy
seeminglyfailing to consider itwhich, again, supports finding a violation of the AP2eeEco

Tour Adventues, Inc, 249 F. Supp. 3d at 381.

Additionally, theSecretary’sapparent failure to consider thiedevant evidence violates
the basic rquirement of the APAhat an “agency must examine the relevant.tatéotor

Vehicle Mfrs. Ass'n 463 U.S. at 43. The evidence of the Accrediting Coisnaiacement

verification and data integriggroceduress not only relevanto the Secretarg determinations in
this casebutit appears to contradict the Secretary’s conclusions regatnccrediting
Council’s “lack of evident progressind its “track record,” whicformed the basis for the
Secretary'sleterminatiorthatthe Accrediting Councitould not come into compliance within
twelve months, and ultimateligerdecision to denyt recognition SeeAR 10 (“Both[the
Accrediting Cougil]’s insufficient progress in addressing its areas of noncompliance and past
track record weigh against granting a renewal of recognition for [t\veleaths.”);see als?AR

8 (concluding that the Accrediting Counsiflack of progress” was a “strongfjdicat[or] that

[it could notjmeet its ambitious promises to come into compliance within [twelve] mgnths
For example, the Secretary cited as an exampleeohccrediting Council’s poor “track record”
the fact that “in 2013[if] committed to implerant new data veication procedures],] . .[y]et
rather thartimely implementing the . .procedures as promised. , [the Accrediting

Council] . . . only began efforts to improve data quality when it again began seeking rehewal
its recognitionm 2016.” AR 9-10. Howevethe Accrediting Councubmitted evidence that it
hadimplemented a new data integrity algorithm in 2GEAR 411, and as Department staff

member Steve Porcelli testified at the Advisory Committeeting the evidence demonstrated
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that“falsified placements dropped dramatically” as a result of the use of the lahgosieAR
525 see als®AR 775 (noting in th®epartment staff's final repotthat the Accrediting Council
had submitted evidence that'‘ithata integrity algathm resulted in incidences of data integrity
problems dropping from 3,000 in 2011 to 150 in 2015; and that [its] placement verification
program resulted in review of 1,137 placements for 85 [Accrediting Cowudtedited
campuses in 2016, with a verification rate of 90%"). In addition, as suppaneférccrediting
Councils “lack of sufficient progress,” the Secretary cited $baior Department officia
conclusion thatdespite notice of deficiencies in th[e] area [of student achievemeriljese
proceedings[the Accrediting Councilha[d] not put forward a plan to effectively develop and
apply standards for evaluating student achievement.” AR d@ting thesenior Department
official’s brief on appeato the Secretaj)y Howeverthe Accredithg Councilpresented
evidence to the Department staff that it leathblished an ARisk Institutions Group, developed
a Campus Effectiveness Plan, and taken other steps as part of its Placenfieativieri
Program.SeePl.’s Mem. at 25, 2%ee als®R 770, 773, 775-76.

Although the Court is mindful that “an agency’s decision [need not] be a model of
analytic precision to survive a challengErizelle, 111 F.3d at 17@alteration in original)
(quoting_Dickson, 68 F.3d at 1404 neverthelesmust be ear to the Court that an agency has
“grapple[d] with” evidence contradicting its positioreesAragon 240 F. Supp. 3d at 112.
Because the Secretary failed to eveference this evidence, t®urt simply cannot conclude

that the Secretary ditiathere. SeeRobinson v. Nat'l Transp. Safety Bd., 28 F.3d 210, 216

(D.C. Cir. 1994) (finding the Board’s decision arbitrary and capricious where thid'8o&ader
“d[id] not mention [relevant] testimony, much less explain how the Board evaltigteske also

Mori, 917 F. Supp. 2d at 64 (“By not discussing [the] plaintiff's evidence, the Secretary leaves
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[the] plaintiff and the Court to scratch their heads as to why the Secietag [the] plaintiff's

evidence unpersuasive.’3mith v. Dalton927 F. Supp. 1, 10 (D.D.C. 1996) (“[The agency

must] show that it has considered all of the evidence before it asthte why evidence
contrary to the ultimate conclusion reached was disregarded or givenWeggar.”).
Accordingly, “[w]hile the [Secretary$ decision [ultimately] may be valid, this Court cannot

affirm it because the [Secretasgemingly did not consider all relevant evidence in the

record[.]” Erhman v. United States, 429 F. Supp. 2d 61, 68, 70 (D.D.C. 2006).

The defendants’ counterargunidimat“the Secretary reviewed the entire recdednovo,
including documents in wth [the Accrediting Councilposited its arguments” regarding this
evidenceDefs.” Mem. at 27 (citing AR 1), is not persuasive. “Hsegertion that the Secretary
reviewedthe administrative record. .is not nearly enough to satisfy h[er] burden toeathe
decisionmaking process. Fuller, 538 F. Supp. 2d at 192. Moreover, to the extent that the
defendants argue thidte Accrediting Council was not prejudiced by any failure to consider this
evidence, sePefs.” Mem. at 29that argument also fails. eBause the evidence implicates, and
appears to contradict, conclusions upon which the Secretary relied in determihthg tha
Accrediting Council could not come into compliance within twelve months, the Court cannot
conclude that consideration of this evidence would not have affected the Secretasysde

SeePDK Labs, 362 F.3d at 79%ee alsd.evel the Playing Field232 F. Supp. 3d at 143.

2. Alleged Failure to Consider Relevant Factors

The Accrediting Councihppears to also challentiee Secretary’s failure to discuss all of

the recognition criterias towhich the Department staff and the senior Department offioiahd

1 Although the Department staff appears to have ultimately found evidetioe Atcrediting Council’'s placement
verification and data integrity procedures unpessigsee, e.g.AR 775 (“Overall, in the context of documentation
of widespread placement rate fraud, [the Accrediting Council]'s stattsmegarding . . the effectiveness of its
algorithm cannot be credited.”), the Secretary does not explicitly #uem@nalysis.
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the Accrediting Councihoncompliant.SeePl.’s Mem. at 27 (“[The Secretary’s brief discussion
of a handful of [r]ecognition [c]riteria did not provide the depth of analysis refjuitder the
APA and did not reflect consideration of all available relevant evidgncehe Secretary
admittedlyonly considereda nonexhaustive selection of violatiotisat demonstrate the
profound and systemic failure of [the Accrediting Countcilgffectively meet the basic Title IV
responsibilities of a nationally recognized accrediting agency.” Ade&alsad. (“While th[e]
[Department staff] report highlighfaventy-one] separate violations of the recognition criteria, |
will not delve into every violation here.”). Although tH&lure doesappear to be inconsistent
with therequirements of thElEA, which requires the Secretary, upon deciding “not [to]
recognize any accrediting agency. o] make publicly available the reason for denying

recognition,including reference to the specific [recognition] criteria which have not been

fulfilled,” 20 U.S.C. 8 1099b(n)(4) (emphasis added), and the APA, which requires consideration

of the relevant dataeeMotor Vehicle Mfrs. Ass’n463 U.S. at 43, the Accrediting Counttds

not demonstratethatthis errorwas prejudiciglsee5 U.S.C. § 706. As to the recognition
criteria that the Secretary did considée Accrediting Council conceded in the proceedings
before the Departmethat it had not yet fully complied witthosecriteria S£eAR 410-25
(representing that de the recognition criteriaf 34 C.F.R. 88 602.16(a)((k), 602.19(b) and
602.20 it was “developing revisions” to its policies and procedures and/or would dengonstrat
effective application of those policies and procedures “no later than Apri|"’284d ago the
recognition criteriaof 34 C.F.R. 88 602.16(a)(1)(v), (vii), and (ix), 602.17(a), 602.18(d), and
602.21, it would have evidence of effective application of its policies and procedunés
August 1, 2015 Thus, the Accrediting Council canrexgle that the Secretary would have

found the Accrediting Coundillly complianthad the Secretamgonsidered the remainder of the
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criteria as tavhich the Department staff found the Accrediting Council noncompliant.
Furthermorethe Accrediting Council does natgue that the evidence of thdditionalcriteria
would have changed the Secretary’s determinationttiatild not come into compliance within
twelve months._&egenerallyPl.’s Mem. atl8-33 (onlyspecifically arguing that evidence
related to theriteriaas towhich the Secretary founntnoncompliant would have changed that
decision). Therefore, the Court is unable to conclude th&dbeetary’s failure to consider
theseadditionalfactors prejudicethe Accrediting Council, and consequenthis failure is not
an independent basis for finding a violation of the APA.

3. Alleged Procedural Errors by the Department staff,the Advisory
Committee, and the Senior Department Official

The Accrediting Councihlso argues thahe Department staff, thedvisory Committee
and thesenior Department officiadlommitted various procedural errors, and thatSecretary
acted arbitrarily and capriciously Byltimately relying on their flawed decisions and
recommendationsSeePl.’s Mem. at 33. The defermula arguen responséhat these entities’
decisionsand recommendations were intermediate actions and thereftneviewable under
the APA, which only permits challengesftaal agency actiojseeDefs.” Mem. at 29 (citing 5
U.S.C. § 704), and that, any eventthe procedural erroaleged by the Accrediting Council
either did not occur or did not prejudice the Accrediting Council because “at no point does [the
Accrediting Council] suggest that, but for those purported errors, the Secretadyhagail
concluded that [it] was compliantid.

As a threshold matter, the Cougfectsthedefendants’ argumetitat intermediate
agency action is never reviewapds that positiors explicitly contradicted by the APA, which
provides that “[a] preliminary, procedural, or intermediate agency action . . recti

reviewable is subject to review on the review of thalfagency action.” 5 U.S.C. § 7Gke
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alsoFed. Trade Comm’n v. Standard Oil Co. of Cal., 449 U.S. 232, 245 (1980yiring that

under 8704, a court “reviewing a [final] ceasmddesist order has the power to review alleged

unlawfulness in the issuance of a complaint”); Yaman v. U.S. Dep'’t of State, 634 F.3d 610, 613

(D.C. Cir. 2011) (recognizing that the plaintiff's challenge to the agency’s derhalr request
for a copy of a hearing officer’s findings of fact and recommendation wesvave because it

was part of a case challenging the agency’s final decision on the n@ultksRestoration

Network, Inc. v. Nit'l Marine Fisheries Sery730 F. Supp. 2d 157, 174 (D.D.C. 2010)

(recognizing that the plaintiff would be permitted to challenge an ageintgienediate actioif

it were to challeng#hat agency’$uturefinal action) The Secretary’s decisiatenyirg the
Accrediting Council’s recognitiononstitutesa final decision’ see34 C.F.R 8§ 602.3&ee also
Defs.” Mem. at35 (acknowledging that “the Secretary’s decision . . . is the final agenog act
under review in this lawsuit"and thereforethe Court may review the intermediate decisions
that preceded thienal decision.

a. The Department Staffs Report

The Court has already determined that the Department staff violatedEhand the
Secretaris regulations by declining to considée Accredting Councils Part Il submission,
and thus, it need not address that claim again here. However, the Court musttdesmiss
Accrediting Councik remaining arguments that the Department staffimitted procedural
error.

The Accrediting Councifirst argues that thé&nder Secretary’s request feupplemental
information violated th&ecretaris regulations because those regulations “do not contemplate
involvement of the Secretary or the Secretary’s deputies at the [Departaif§nesiew stage.”
Pl.’s Mem. at 34(emphasis removed). However, as the defendants poirgesiliefs.” Mem. at

30,the Accrediting Councihasprovided no evidence that the Secretary was involved in the
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Department staff's reviewandindeed as the Secretary observedjdence in the record
expressly refutes the Secretary’s involvemest AR 12 n.88 (citing testimony of the
Department staff at thedvisory Committeaneetingthat “both thgsenior Department official]
and the Secretary ‘ha[d] been completely walled off from the discussidmeoAficrediting
Council] and from the preparation of the staff report™). Further, althoughurtdssputed that
the Under Secretary was involved in the Department staff progeesee, e.g.AR 355 6tating
in the Department staff's written submission to the senior Department offfiatdfit] is true
that the Under Secretary and his Office participated in the efforts of {hertDeent [s]taff to
develop the record on the ¢arediting Council] matter’)the Accrediting Councihasfailed to
cite anyregulation or other authorifyr its assertion thahe involvement of the Under
Secretarywho is “himself a member of the Department staff,” Defs.” Mem. at 30, wasepr
Nor is the Court persuaded that a Department staff member’s vague statetheAtvisory
Committeehearing thahedid not “want to comment” ofadvice[he receivedfrom outside”
the Department staff'accreditation office, AR 52(Advisory Committee Tanscriptat 5J),
“suggest[s}ihatthe outside involvement] violated the prescribed regulatory process,” Pl.’s
Mem. at 35. The Couthereforeagrees with the defendants that the Accrediting Cosncil
allegations arénsufficient to overcome the “presum|[ption] that [public officers] have prgperl

discharged their official duties.” Defs.” Mem. at 30 (quotitiggs Nat'l Corpy. Comm'r of

Internal Revenue, 295 F.3d 16, 21 (D.C. Cir. 2D02)

The Accrediting Councihext argues thahe Department staff erred when it failed to
consider “[i]ts use of algorithms designed to further verify job placement datikam] {he
schools it accredits.” Pl.’s Mem. at 37. However, the Court does not find it necesaddydss

this claim beause it has already determined that the Secretary must consider this evidence on
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remand. SeesupraPart Ill.B.1.c. In any eventthe Department staff did addreke Accrediting
Councils algorithm. See AR 775 (“Overall, in the context of the documentation of widespread
placement ratéraud, . .. the effectiveness oftje Accrediting Coundjls algorithm cannot be
credited.”)

Finally, the Accrediting Counceérgues that the Department staff “relied on irrelevant
factors by highlighting the investigations and lawsuits against some institutadfis ttad]
accreditedeven though [the Accrediting Council] had nothing to do with those lawsuits[] [and]
often did not have knowledge of these investigations.” Pl.’'s Mem.; @e8&lsad. (“There[ ]
are no recognition criteria that require an accrediting agency to establismpgance by
explaining how it has responded to a filed lawsuit against an institutjonpjthough it is true
that an agency acts arbitrarily and capriciously when liefsd on factorsvhich Congres$as

not intended it to consider,” Puerto Rico Higher Educ. Assistance Corp. v. Riley, 10 F.3d 847,

850 (D.C. Cir. 1993) (quotinlotor Vehicle Mfrs. Ass’n463 U.Sat43), the Coursimply

cannot conclude thalhe existene of numerous investigations and lawsuits regarding misconduct
by Accrediting Councilaccredited institutions is “irrelevant” to the recognition criteria set forth

in the HEA, which require thBecretaryto assess aaccrediting agency ability to effectively
implement and enforce standards to ensure an institution’s “educational quality araprog
effectiveness,” 20 U.S.C. § 1099b(c)(IMhereforethis final challenge to the Department staff's
report is also rejected.

b. The Advisory Committee Meeting

TheAccrediting Counciblso arguefor two reasonshat the Advisory Committee
proceedings werprocedurally flawegdneither of which the Court finds persuasivst, the
Accrediting Counciargueghat theAdvisory Committegoermittedthe presentation of

“[ifmproper [t]hird [p]arty [clomment’in violation of theSecretaris regulationswhich it
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assertonly allow*“the Department [to] invitgpresentations fromparties who submitted written
commentsconcerning the agency’s complianceathe criteria for recognitigii Pl.’s Mem. at
39 (emphasis removedguoting 34 C.F.R. 8§ 602.34(d)ppecifically,the Accrediting Council
takes issue with the presentation of comments from a Maryland Assistant ji@eneral
regarding state invesagjons intoinstitutionsaccredited byhe Accrediting Council Seeid.

The Court agrees with th@efendants th&fn]either the statute nor the regulations limit the
scope of allowable comments [at thdvisory Committeaneeting] in the manner asserted by
the[Accrediting Council]” but they rather “contemplate that any interested member of the
public may present tithe Advisory Committegjwithout regard as to whether those commenters
previously submitted written commentdefs.” Mem. at 36. Section 602.34(d), the regulation
cited bythe Accrediting Counciés support for its positiongquiresthe Department “invit[e]
interested parties. .to make oral presentations before Advisory Committe¢ and merely
specifies that such partiesay ‘includ[e] those who submitted third-party comments concerning
the agency’s compliance thithe criteria for recognition.’34 C.F.R. § 602.34(d) (emphasis
added)“At least [thirty] days before the Advisory Committee meeting, the Depattmen
publishes a notice of the meeting in the Federal Register inviting interestied,pacluding
those who submitted thirgarty comments concerning the [accrediting] agency’s compliance
with the criteria for recognition, to make oral presentations befar Advisory Committee.”)
And, various provisions of the HE&ncourage public participation at tAdvisory Committee
meeting and in the recognition process generalge28 U.S.C. § 101c(d)(2)(B) providing

that at a meeting of the Advisory Comradt“[tlhe agenda shall include, at a minimum,
opportunity for public comment during the Committee’s deliberations”); id. 8 1099b(n)(1)

(requiring the Secretary to “conduct an independent evaluation” of information incltioiirag

57



party-information concerning the performamnof the accrediting agency’iyl. 8 1099b(n)(3)
(requiring the Secretary “consider all available relevant infoation. . . including any
complaints. . .against [an accrediting] agencyT.he Accrediting Counca claim that the
presentations by individuals who did not submit written commeats improper therefore fails

Second, the Accrediting Council contentdat the Advisory Committeeas“unduly
influenced by politics,” Pl.’s Mem. at 4&pecifically,by (1) the Under Secretarysomments at
the opening of thA&dvisory Committeaneeting‘expressi[ng]. . . his preferred outcome of the
hearing” id. at 39; and?2) a report issued by Senator Elizabeth Warren two weeks before the
Advisory Committeaneeting-“criticizing [the Advisory Committeejtself and encouraging the
panel to recommend revokiffitne Accrediting Councilg recognition,” id. at 40.The
defendants respond that “no regulation prohibits the Under Secretary from exphessiegys
to [the Advisory Committeg or “authorize[s] [or] obligate[s] [the Department] to prohibit
members of the publiencluding sitting federal politician&,om issuing public statements in the
weeks preceding[n Advisory Committeeineeting; Defs.” Mem. at 36and with regards to the
Under Secretary’s commentbat“[the Accrediting Council] cannot show any prejudaresing
from those remarkisid. at37.

The Court concludes that the Accrediting Council has not shown that these events
constitute procedural erroAs to the Under Secretary’s commertks Accrediting Council
cites noprovision of the HEA or rule or regulation that prohibits the Under Segrébm
expressing his views at #dvisory Committeaneeting And although the HEA provides that
“[tlhe Secretary shall not, under any circumstances, base decisions on thmgticatog denial
of recognition . . . on criteria other than sleacontainech th[e] [statute], 20 U.S.C.

8 10991¢n)(3), the Accrediting Counciiils to offer any evidencéhatthe Advisory Committee
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based its decision, or any part of it,tbe UnderSecretary’s remarksAnd, as the defendants
note,seeDefs.” Mem. at 36, theemarksdid not make any reference to the Accrediting Council,
seegenerallyAR 9,897-903 see als®AR 9,897-98reflecting the Under Secretary’s statement
that “the truth isthat some agencies need to up their game and occasionally agencies demonstrate
such wide and deep failure that they simply cannot be trusted with making theidatiens

wel[,] you[,] and the public count on.”furthermorethe Court is not persuaded by the handful

of statements from Advisory Committeemberghatthe AccreditingCouncilclaims suggest

that the Under Secretary’s statements may have jeopafdimethtegrity of the Department’s
evaluation ofthe Accrediting Council]'s petitioh Pl.’'s Mem. at 4((citing, for example, one
membels comment that the opening commentse “very odd”) Asthe Secretargoncludedn
herdecision, nonef thesestatements show that telvisory Committegoroceedingsvere
compromised by the Under Secretary’s comme8eeAR 11 (“Any individual statements by
[Advisory Committeejmembers prior to the vote do not indicate that the votes by the majority of
the members [against recognitiohthe Accrediting Council] were not based on their expert
assessment of the facts.”).

As to Senator Warres'report, the Accrediting Council has not directed the Cowamyo
evidencademonstratinghat any of the members of the Advisory Commiteen considered the
report let alone that theynproperly relied upon it to make their decisiofhe Accrediting
Councilmerely asserts that the senior Department officaigument on appeal that “[Advisory
CommitteeJmembers neither can, nor are expected to, close their eyes to informatiorethey ar
exposed to daye-day by virtue of th[eir] expertise,” AR 354, demonstrates thtae’Advisory
Commitee]membergnay have been influenced by the report,” Pl.’'s Mem. at 40 (emphasis

added). This speculatigtatement is not proof thahyAdvisory Committee memben fact
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considered or was influenced by the repditr isthe Court persuaded liye statement dbne
[Advisory Committee]member expresslgcknowledg[ingkhe impact of politics on the
proceedings,” Pl.’'s Mem. at 41, as the Accrediting Council has not identified rgythine
record as support for thedaim, and in any eventhe general opinion of omeemberthat

politics had some impact on tAelvisory Committegoroceedings does not persuade the Court
that the Advisory Committee’s recommendation, or the Secretary’s ultimate deaisren
improperlyinfluenced by politics.Finally, the Accrediting Councd reliance ora statement
from a thirdparty observer thdthe [Advisory Committee’s recommendatiomjakes clear the
extent to which bothtlie Advisory Committee}-and acceditation—have been politicizeéds
even less persuasivdd. (citing AR 386 statemenof Judith Eaton, President of the Council for
Higher Education Accreditation

C. The Senior Department (ficial 's Decision

The Accrediting Councs final arguments thatthe senior Department official
decision wagrocedurallyflawed intwo respects® Similarly, none of these argumerigs
persuasive.

First,the Accrediting Council contendisat the senior Department officeltruncated”
decision failed to comply with the procedures set forth in 34 C.F.R. § 602c&6d. &t 41.
Thatregulationrequiresonly that the senior Department offictapecif[y] the reasons for [her]
decision, including all criteria the agency fails to meet and all criteria the agassiled to

apply effectively.” 34 C.F.R. 8 602.36(e)(2)(ii). The Cagtees with the defendants that the

5 The Accrediting Council also argues that the senior Department officied fmilconsider “the specific leadership
changes that [it] had made” and other evidence of its improvements made aftdvidory Committee meeting.
SeePl.’'s Mem. at 4344. Because the Court has already determined that this evidence was yogulmgtted

and, in any event, was properly considered by the SecrsasupraPart 111.B.1.b, the Court need not separately
address whether the senior Departmédfitial failed to consider this evidence.
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senior Department official’s decisioneetsthese requirementseeDefs.” Mem. at 37-3&lbeit
just barely The senior Department officialdecision listed each of the twerdye criteriaas to
which she foundhe Acarediting Council noncomplianseeAR 315, and incorporated the
Department staff’s findingas to those criterj@eeAR 314(indicating that she “agree[d]” with
the Department staff repartfurther, she provided reasons for her conclusiorttibat
Accrediting Council could not come into compliance within twelve months, including[that “
Accrediting Council]’s track record d[id] not inspire confidence that it [coatttlress all of [its]
problems effectively” and “most of the remedial efforts ently underway began in earnest just
several months ago, despite having reason to take action long before that.” AR 31%inThe pl
language of the regulation does not require mbre.

Secondthe Accrediting Councerrgues that “thgsenior Department @tial]’s
determination not to allow [the Accrediting Courteielve] months to come into compliance
marks a significant break with precedent as to [Departsj&it and[Advisory Committee]
recommendationswhich required an adequate explanatiofor the break that theenior
Department officiafailed to provide. Pl’'s Mem. at 42. The Accrediting Couaitds as
“precederitthe fact that“[i]n all but one” of the “[seventy]petitions for continued recognition
heard by[the Advisory Committeefince December 2010 in which an agency was found to have
one or more violations of the [r]lecognitionrjtgria,” the “Department staff andhe Advisory
CommitteeJrecommended that the institution be given more time to come into compliddce.”
42 n.15 (citing AR 140)see als@AR 427. For several reasons this argument must be rejected.

As an initial matterthe Accrediting Council cites no authority for the proposition that the

non-final recommendations tfe Departmenttaff or the Advisory Commiteeare precedential

16 For the reasons explainddfra, the Court does not decide whether the senior Department official’safecisi
satisfies the requirements of the APA.
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andit also fails toindicatewhether the senior Department offictalthe Secretaryltimately
adopted these recommendations in efhhe cases cites More importantly, Bhough it is true

in some casethat ‘{ajn agency’s failre to come to grips with conflicting precedent constitutes
an inexcusable departure from the essential requirement of reasoned dedisigtindicarilla

Apache N&on v. U.S. Dep't of Interior, 613 F.3d 1112, 112 (D.C. Cir. 2Qa@gration in

original) (internal quotation marks omittethe Accrediting Councihasfailed toexplain how
thesenior Department officia (or the Secretary’s) decisiom this caseonflicts with what it

has cited as precedentf. LePage’s 2000, Inc. v. Postal Regulatory Comm’n, 642 F.3d 225, 234

(D.C. Cir. 2011) (concluding that Commission’s order departed &g@mor order because it

changed the focus of its analysis and considered new fadar Quality Ins. Syndicate v.

United States225 F. Supp. 3d 41, 71 (D.D.C. 2016) (concluding @anaadministrativagency
was required to explain its departure “from prior agency precedent, wieesigehcy ha[d]
declined to find gross negligence in circumstances involving more egregious tdhdaothe
conduct presented). Rather, it only claims that these prior cases involved findioge of “
more violation®f the [r]lecognition [c]riteria,” anthat theyresulted in a different outconag
the Department staff and Advisory Committee lev@dePl.’s Mem. at 42 n.15The Court
cannot concludbasedon these assertions alaimat the Secretary acted arbitrarily and

capriciously in failing to addrests prior casesSeeU.S. Postal Serv. v. Postal Regulatory

Comm’n 842 F.3d 1271, 1274 (D.C. Cir. 2016) (recognizing that an agency is “not required to
grapple with every last one of its precedents, no matter how distinguishalbéeh &l quotation
marks omitted))see alscAR 11 (explaining that “[ech [accreditinghgency igudged on a case
by case basig. Accordingly, the Countnust rejecthe Accrediting Councs claims thathe

Department staff’s, thAdvisory Committe&s, and thesenior Department officia
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recommendations and decisions suffered from procedural flaws beyond thedg idleatified
with respect to the Secretary’s decision

4. The Accrediting Council’s Additional Challenges

The Court must resolve two final matters. Firstalieady indicated, the Accrediting
Council has challenged the merits of the Secretary’s decsene.g.Pl.’'s Mem. at 30 (“The
Secretary’s conclusion is not grounded by the record evidence; there is sim@tionalr
connection’ between the facts found and the ‘choice made’ by the Secretswg|l as the
meritsof the Department staff's remmendation and the senior Department official’s decision,
see, e.g.id. at 36 (arguing that the Department staff report “made numerous conclusory
findings”); id. at 37 (questioning the soundness of the Department’s staff’'s conchuesidinet
Accrediting Council did not comply with 34 C.F.R. § 602.15(a)(1)); id. at 44 (“The [senior
Department official]'s determinations regarding why [the Accrediting Cgjusauld not
demorstrate or achieve compliance within [twelve] months grednclusory].]”). However,
because the Court concludes that the Secretary procedurally erred by failingitiecearious
categories of relevant evidence in violation of the HEA, the Secretarglementing
regulations, and the APA, the Court finds it unnecessargach these challengaisthis time

“Under settled principles of administrative law, when a court reviewing geion
determines that an agency made an error of law, the court’s inquiry is at:dheeoase must be
remanded to the agency for further action consistent with the correctedtigddrds.”PPG

Indus., Inc. v. United States, 52 F.3d 363, 365 (D.C. Cir. 1995). And as here, where a court

determines that the flaim the agency’s process is the failure to consider relevant evidence, the
proper remedy is to remarige cas¢o the Secretary so that she may consider the evidence in the

first instance.Seelicarilla Apache Ni#on, 613 F.3dat1121 (“These are issues for [the agency],

not this court, to consider in the first instancesge alsd-uller, 538 F. Supp. 2dt 193
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(concluding thatvhere the “deficiencies [identified by the court] concern[ed] only the flaws in
the Secretary’s decisionmaking process” and flatvs specific to the substance of the decision
that the Secretary reached on the merits,” “[tlhe appropriate remedy [ ] [wasdte\the
Secretary’s decision and remand [the plaintiff]’s petition for further painge consistent with
th[e] [ ] [o]pinion™); Erhman 429 F. Supp. 2dt 70 (recognizing that “[w]hile the [agency]'s
decision may be valid, this Court cannot affirm it because the [agency] did nmtezcalk
relevant evidence,” and consequently, remanthegcase to the agency was the praoeirse
because “th[e] [c]ourt [wa]s not in a position to determine the legitimadyeakeimainder of the
[agency]’s [d]ecision”)Smith, 927 F. Suppat 10 (finding remand appropriate in part because
“It [wa]s not apparent to the court that the [agency] [ ] had a full opportunity to cotisede
[relevant] evidence”).

Secondthe Accrediting Council requests that the Court “refitsrp]etition for

recognition tdthe] Department [s]taffor reconsideration,Proposed Order at 1, ECF No. 55-1

(emphasis added)However, the Accrediting Council cites no authority that compels the Court
to do so.See generallPl.’s Mem.; Pl.’s Opp’n.Because thélEA requireghe Secretary to

consider an application de nowge20 U.S.C. 1099b(n)(1)The Secretary shall conduct an

independent evaluation of the information provided by [the accrediting] agency . . . ."jpuhe C
finds it appropriate to remartde case to the Secretdoy proceedings consistent with this
opinion. This is not to say, howevénat the Secretary may not dectdeeturn theAccrediting
Council’s getition to the Department staff. Indeed, the regulations contemplate, although in
circumstancesot applicable here, that the Secretaigydo so if necessary to considaidence
notin the record See34 C.F.R. § 602.37(f(f)(1)(ii)) (“If relevant and material information

pertaining to an agency’s compliance with recognition criteria, but not cotitairiee record,

64



comes to the Secretary’s attention while a decision regarding the agesoogsition is pending
before the Secretargnd if the Secretary concludes that the recognition decision should not be
made without consideration of the information, the Secretarymay [lefer[]the matter tgthe]
Department staff for review and analysis . . . , as appropriate, and reviaeAxgwvisory
Committee. . . ; and consideration by teenior Department officigl. Additionally, although
the Court has concludédat the Secretary was not required to consider the evidence of the
Accrediting Councik purported improvements madgéer the Advisoy Committee meeting
that is not to say that she may not decide on remand to consider some or all of thaegoidenc
take into account new evidencBeePPG Indus.52 F.3d at 366 (“[T]here is no principle of
administrative law that restricts an agefimym reopening proceedings to take new evidence
after the grounds upon which it relied are determined by a reviewing court to he. inmdeed,
the Supreme Court has specifically indicated that a reopening is one of thescaniragency
may follow after a reviewing court has determined that the agency’s initiahrdesd¢on
included an error of law.”)
IV. CONCLUSION

Forthe foregoing reasons, the Court conelsithat the Secretary violated #ieA by
failing to consider the Accrediting CourisiPart 1l sibmission and evidence of its placement
verification and data iegrity programs and procedures, and finds that the proper remedy for
these violations is to remaiigis casdo the Secretary for consideration of this evideriee
Court rejects, however, the Accrediting Couisaiemaining bases for challenging the

Secretary’s decision in this cas&ccordingly, the Accrediting Council’s motion for summary
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judgment is granted in part and denied in part, and the defendants’ cross-motion forysummar
judgmert is denied'’
SO ORDEREDthis 23rd day ofMarch, 2018.

REGGIE B. WALTON
United States District Judge

" The Court will contemporaneously issue an Order consigfiémthis Memorandum Opinion.
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