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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION LAWYERS
ASSOCIATION,

Plaintiff,
Case N01:16-cv-02470 (TNM)
V.

U.S. DEPARTMENT OF HOMELAND
SECURITY, etal.,

Defendants.

MEMORANDUM OPINION

Sevenyears ago, the American Immigration Lawyers Association (“AlLgdbmitted a
Freedom of Informatioict request to the U.S. Customs and Bordetdttion(“CBP”) for
information on the inspection and admission process for entry into the United SiBfekas
produced nearly 400 responsive documeAiiser earlier efforts by the Court and the parties to
narrow the disputehe sole remainingsueis whether CBP properly withheld informationa
few dozen documents under FOIA’s law enforcement exemption, 5 U.S.C. 8 552(b)(7)(E).
Before the Courare the partierossmotions for summary judgment. For the following

reasonsboth motions will be granted in part and denied in part.

I
Several years ago, the Inspector Field Manual (“IFM”) was the “primary refeteol”
that CBP officersusedfor the inspection and admission process for entry insactiuntry. See
Pl.’s Resps. to Defs Statemenof MaterialFactsY 1, ECF No. 55-1The IFM covered
“inadmissibility issues, standards for admission, and acceptable evidaaceg!l adetails on

the inspection processd. § 2 (cleaned up)But in 2013,CBP discontinued the IFM and sought
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to develop a newnanua) the Officers Reference Tool (“ORT”)Decl. of James Ryan Hutton 11
4-5, ECF No. 16-2. Like the IFM, the OR¥ll serveas a‘comprehensive ‘how to’ manual
detailing official CBP policies and procedures for CBP’s admissibility missitth 5.

Currently the ORT only consists of twodexesdesignate@sChapters 1hnd12. Id. 6.

There are no other chapters in the ORhe Chapter 1index includesypetinks to “various
policies, memoranda, guides, manuals, and musighilé the Chapter 12 index includes
hypetinks to “laws, regulationsand government systertigat goverrtheadmissibility of
passengers at [U.S.] ports of entryd. 1 7-8. Chapter 12 also contains hyperlinks to internal
resources such &BP’s Policy Online Document Search (“PODSThird Decl.by Patrick
Howard 28, ECF No. 43-2.

In 2013,AILA submitted aFOIA requesseeking recordabouttheinstructions provided
to thefield/portsof-entry on the discontinuation of the IFM and implementation of the ORT.
SeeCompl.for Decl & Inj. Relief (“Compl.”) Ex. A at 23, ECF No. 1-1 AILA also requested
a “complete copy of the portions of the ORT that have been finalized and implemenisd fior
the field/portsof-entry.” 1d. at 3. AILA did not receive a response so it filed this action against
CBP and its parent agency, the U.&pArtment of Homeland Security (collectivelye
“Government”). SeeCompl.

CBPfirst produceca 25page online index of ORT Chapter 11, a one-page index of ORT
Chapter 12, and two records related to the discontinuation &flthe SeeDecl. of Betsy
Lawrence § 2—-3, ECF No. 19¢. Exs.B, C, and D.Butit did not search or produce anytbé
documentdisted in Chaptex 11 or 12. When the Governménst moved for summary

judgment, this Court agreed with AlLihat CBP mustreviewthelisted documents and produce

L All page citations refer to the page numbers that the CM/ECF system generates
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anythat wereresponsive and noexempt SeeMem. Order at 45, ECF No. 30.CBPthen
produced 36®f the documentffom ORT Chapter 11 and “focused its attention on the PODS
database” for Chapter £2SeePl.’s Resps. to DefsStatement of Material Facfy 10, 12.
AILA moved for summary judgmerarguingthat CBP still had not conducted an adequate
search for responsive records and faled toexplainwhy certain documenigere withheldor
redacted.SeePl.’s Mot. for Summ. J., ECF No. 36-1. The Court held a hearing on this motion.
SeeMin. Entry (Mar. 15, 2019). The Court deniédlLA’s motion without prejudice but ordered
the Government to file a supplemental declaration detailirgpdsch methods, produce a
Vaughnindex for the redactions and withholdings, and produgestify withholding five
documents referred to othixderal agenciesSeeOrder,ECF No. 45. In total, the Government
produced almost 400 documenteePl.’'s Resps. to DefsStatement of Material Facfsl14.

CBPinitially withheld information under four FOIA statutoexemptions:5 U.S.C. §
552(b)(5), (b)(6), (b)(7)(C), and (b)(7)(EY.0 support these withholdings, it submittedaughn
index and a Fourth Declaration by Patrick Howard (“Fourth Howard DeclaratiSegDefs.
Mot. for Summ. J. Ex. At 2-10, 15-322, ECF No. 53-3. For each documéaetyaughnindex
provides a document description, the applicable FOIA exen{pg}i@nd a description of the
material withheld and why the exemption appli€ge idat 15-322.

TheFourth Howard Declaration does ramtdress each documer8ee idat 2-10. For
examplejt identifies five categories of information withheldder 5 U.S.C. § 552(b)(7)(E(1)

“Codes and Functionalities of CBP Systems)™“(Rraining Materials for Users of CBP

Systems, (3) “Email Addresses of Group Listserves,’) (4aw Enforcement Methods for

2 “Due to the massive nature of records hyperlinked to Chapter 12, the parties dcanfieirre
Plaintiff focused its attention on the PODS databaS®é&P|.’s Resps. to DefsStatement of
Material Facts § 12.
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Processing Passengers at Ports of Ensnyd’ (5 “Information Related to Targetirigld. at 7-9.

It states that “CBP is constrained in describing the techniques, proceduresi@delines by its
Exemption(b)(7)(E) withholdings, so as to avoid revealing information CBP seeks to protect,
which is not generally known the publicld.  19. Thus,it “aims to fairly represent the
Exemption (b)(7)(Eithholdings but does not purport to be an all-inclusive renderiad) of
withheld information.” Id. For each category, the Fourth Howard Declaration explains the type
of information withheld and why that information qualifies for protection under 5 U.S.C. §
552(b)(7)(E).

Before these croamotions the partiesvorked together to narrow their disputeor
example, AILA agreed not to challenge the adequa&BR’ssearchandCBPre-reviewed and
produced less redacted versions of many documétts. CrossMot. for Summ. J. (“Pl.’s
CrossMot.”) at7, ECF No. 56-1. The parties’ collaboration left 71 disputed recerdaining
at the starof briefing I1d. But their collaborative efforts continuedlong with its opposition
brief, the Government providedsupplementalaughnindex. SeeDefs! Opgn to Pl.’s Cross-

Mot. for Summ. J. Ex. A (“Supp/aughnindex”), ECF No. 59-1. It also produced less redacted
versions of 27 of the 71 disputed records. Pl.’s Reply in Supp. of Cross-Mot. for Summ. J.
(“Pl.’s Reply”) at5, ECF No. 64.AlILA then elected not to challenge 21 of these newly redacted
documents and another 14 documends. It alsodropped its challenge to redactions made

under 5 U.S.C. § 5%8)(6) and (b)(7)(C} Id. at5 n.4.

3 5U.S.C. § 552 (b)(5) also is no longer applicéi@eause none of the remaining redactions
invokethis exemption.
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The Court also ordered the Government to produce updated versions of five documents.
SeeOrder, ECF No. 65. The Governmeompliedand AILA did not raise any issues with this
production. SeeNotice of Filing of Release of RECF No. 66.

After four years of litigationonly a singledisputeremains: whether the Government
properlywithheldinformation in 36 documents under 5 U.S.C. 8§ 552(b)(7)(E) (“Exemption
e

1.

To win on summary judgment, the moving party must sti@mv“there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a).FOIA requires federal agencigs“disclose information to the public upon
reasonable request unless the records at issue fall within specificallyatedimxemptions.”
Judicial Watch, Inc. v. FBb22 F.3d 364, 366 (D.C. Cir. 2008). Thus, in a FOIA case, an
agencyis entitled to summary judgment if it shows thiare is no genuine dispute about
whether “each documetftatfalls within the class requested either has been produced, is
unidentifiable or is wholly exempt from [FOIA’s] inspection requirement&ee Weisberg v.
Dep't of dustice 627 F.2d 365, 368 (D.C. Cir. 2011) (cleaned up).

The agency “bears the burden of proving the applicability of claimed exemptouis
its justification is sufficient “if it appears logical or plausibleXCLU v.Dep’t of Def, 628 F.3d
612, 619 (D.C. Cir. 201Xxleaned up It may submit declarationaVaughnindex, or a

combination of both tqustify its withholdings under FOIASee Judicial Watch, Inc. FDA,

4 TheCourt will refer to theséocuments in the order in which they appear in the supplemental
Vaughnindex. The disputed documents appedResords 58, 11-14, 17, 20, 23-25, 27, 29-35,
38, 40, 43-47, 49, 51, 53, 60-61, and 65-6é€Pl.’s Reply at 5.
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449 F.3d 141, 146 (D.C. Cir. 2006). And courts afford this evidence a “presumption of good
faith.” SafeCard Servs., Inc. v. SE#26 F.2d 1197, 1201 (D.C. Cir. 1991).

AILA challenges onlCBP’swithholdings under Exemption 7(EpeePl.’s Reply ab.
This exemptiorprotectsinformation“compiled for law enforcement purposdkatwould either
“disclose techniques and procedures for law enforcement investigations ouporsgtor
“disclose guidelines for law enforcement investigations or prosecutionshiidssedosure could
reasonably be expected to risk circumvention of the law.” 5 U.S.C. 8§ 552H))(7)(

“Exemption 7(E) sets a relatively low biar the agency to justify withholding.”
Blackwell v. FB] 646 F.3d 37, 42 (D.C. Cir. 2011). The agency roast show “logically how
the release of the requested information might create a risk of circumvehtaw.” Mayer
Brown LLP v. IRS562 F.3d 1190, 1194 (D.C. Cir. 2009) (cleaned up). The redacted
information need not b&how to’ manuals for lawbreakers” because “the exemption is broader
than that.”1d. at 1193. Although Exemption 7(E) “clearly protects information that wivald
potential violators to evade the lawinstructthem how to break the law,” it also exempts
“information that couldncrease the riskthat a law will be violated or that past violators will
escape legal consequencekd’ (emphasis in original)

The parties’ crosmotions for summary judgmerdise threessues First, whether
CBPs declarations and indexes on thiaicejustify the withholdings under Exemption 7(E).
Next, whethertheredacteddlocuments themselves show thatwhiaheld informationis
protectedunder Exemption 7(E). And finallwhetherCBP’ssegregability determination was

proper. In short, the Couihds forCBPon all three issues saf@ two minor exceptions.
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A.

The Court first must consider wheth€BP has submitted evidence supportitsg
withholdings under Exemption 7(EY.he question is whethehere is a “reasonable basis to
evaluate the claim of privilede.SeeJudicial Watch 449 F.3cat 146 (cleaned up). And the
“touchstone” of the analysis is the function of the agency’s evidence, not theSesrid. It
must provide a “relatively detailed justification, specifically identifying vahyarticular
exemption is relevant and correlating those claims with thecphatipart of a withheld
document to which they applyMead Data @nt, Inc. v. Dep’t of Air Force566 F.2d 242, 251
(D.C. Cir. 1977).

CBP submittedhe Fourth Howard Declaration and tWaughnindexes tesupport its
Exemption 7(E) withholdingsAILA attacks each separatebut for similar reasondlt states
that the Fourth Howard Declaration fails tde’scribe a single recoed issuan this case” or
“explain how or why its boilerplate language applies to any particularcapli of Exemption
7(E).” Pl.’s Reply at 7. AILA similarly challenges tMaughnindexes agroviding “only
minimal, vague languagehat fails toidentify “the reasons why a particular exemption is
relevantand correlde] those claims with the particular part of the withheld document to which
they apply.” Id. at 8-9.

But the evidencemustbe viewedogether, not in a vacuunCBP chose a “legitnate
way” to describehe basis foits withholdings under Exemption 7(Epeeludicial Watch 449
F.3d at 148. It elected to “tie each document to one or more claimed FOIA exefniptitres
Vaughnindexes andsummarize the commonalities of tiecuments” in the Fourth Howard
Declaration.Id. Combined, they provide a reasonable basis to assess the withholdings under

Exemption 7(E).
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1.

First, AILA identifiesExemption 7(E)ustificationsit claimsare “vaguely described”
because thelack “specifics aboutow and why the withheld information could risk
circumvention of the law.” Pl.’s Repbt 8-9 (discussing Records 17, 20, 32, 35, 40, and 60).
But CBP mustwalk afine line. It must describe why Exemption 7(E) applies without disclosing
the very techniques, procedures, and guidelines it seeks to p®&sEtourth Howard Declf
19 (“CBP is constrained in describing the techniques, procedures, and guidelitses by
Exemption(b)(7)(E) withholdings, so as to avoid revealing information CBP seeks to protect,
which is not generally known to the public.”yhat is why Exemption 7(Eets drelatively low
bar” Blackwell 646 F.3d at 42.

CBPclearsthis bar. Its evidence establishéisatthe withheldinformationin these
documents wouldttain potential violators to evade the lawinstructthem how to break the
law,” or “increase the riskghat a law will be violated or that past violators will escape legal
consequences.Mayer Brown 562 F.3d at 119@mphasis in original)Indeed the protected
informationin these documentgppeardo becentral to CBP’s law enforcement missicdBP
withheld the techniques and procedutesnploys to determaeligibility to enter or remain in
the United Stateand assess and monitor risks at the borders.

Record 17 containdetailsfor interviewing applicants for expedited remosgeSupp.
Vaughnindex at 14, Record 20 involvllaw enforcement techniques and procedures related to
determining admissibility at ports of entrgée idat 17, Record 40 addresstsv enforcement
tactics and procedures geared towards identifying and detecting viaastugslent visas,See
id. at 39, and Record 60 provides the techniques and procedures “utilized during inspections at

ports of entry to determine when a further scrutiny is requissk”id at 60. CBP also did not
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disclose “sensitive” techniques and procedures for processing recordsawm éisforcement
systemsn Records 32 and 35, including how to process “individuals formerly subject to national
security reporting and registration requirementSée idat 31, 34. This includes the
“information CBP officer must consider and prioritize, and how to document such encounters in
CBP systems.’ld. at 34.

CBPassertghat revealing any of this information would “advise potential violators of
CBP’slaw enforcement techniques and procedures, thereby enabling them to circtimavent
law, avoid detection, and evade apprehensidah.’at 39, 60;see idat 14, 17, 31, 34-35. And
thatdisclosure would “thwart CBP’s current law enforcement efforts and riskichudils
circumventing CBP’s future efforts.Id. at 31, 35, 39, 60. This is so because would-be violators
could “alter behavior, change associations, or develop countermeasures toltbwart t
effectivenessof these procedures and techniques. Fourth Howard &exl.

Application of Exemption 7(E) for these documeist$self-evident.” See Morley v. CIA
508 F.3d 1108, 1129 (D.C. Cir. 200QBP cannotrevealthedetails é these techniques and
procedures because doing so would alflbese seeking to circumvent the federal immigration
lawsto extrapolate what to avoid and how to preperereasing the risk that they enter or
remain in the United States illegallgeePub. Emps. for Envtl. Resp. v. U.S. Section, Int’l
Boundary & WatelComm’n 740 F.3d 195, 205 (D.C. Cir. 2014) (finding agency properly
withheld emergency action plans under Exemption 7(E) because “[t]errorsimorals could
use the information in the emergency action plans to thwart rescue operations . . . outd obstr
attempts to investigate the sourcesoth afailure”). To grant AILA’s request for more
informationwould be untenable. It would require disclosure of the getgilsthat geatethe

risk that a law willbe circumventeéh the first place.SeeFourth Howard Declff 19 That is not
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what FOIA contemplatesAccord Barnard v. Dep’t of Homeland Se&98 F. Supp. 2d 1, 22-23
(D.D.C. 2009).

Thatthesgustificationsborrow from the statutory language of Exemption 7(E) does not
make them deficientCBP may us€e‘the language of the statute as part of its explanation for
withholding documentsbecause it “links the statutory language to the withheld documents.”
Judicial Watch 449 F.3d at 147.

2.

Second, AILA claims thaCBP failed to correlate the basis for Exemption 7A@gach
redaction in a documenteePl.’s Reply at 9. It pointto Record 5 and similarliengthy
documend for which theVaughnindexesinclude only a single justification for the redacson
Id. In other words, AILA argues that because these documents are longer, there mois be
than one reason for the redactions tBBP has not articulatedNot so. It is plausible, if not
expected, that the same type of information in the same docismedactedor the same
reason.CBP need not repeat the same justificateath time SeeJudicial Watch 449 F.3dat
147 (“We have never required repetitive, detailed explanations for each piece adlaithh
informatior.]”).

Record 5s al9-page documertitled “1-94 Automation Guidelines for Processing
Travelers at Primary and SecondargeeSecondDecl. of Kristin MacleoeBall (“Second
MacleodBall Decl.”) Ex. A, ECF No. 56-5. In this docume@BP redactedtraining materials
for its internal systems used by CBP officers and agents,” incltdarges of databases,
internal system codes and information relate@B#® system interfaces.Supp.Vaughnindex at
3. It explained that Exemption 7(E) applies because disclosure of this informatidd be

used to locate, access, and navigate internal law enforcement computer sydfencatabases

10
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and risk compromising the integrity of CBP systemisl” The Fourth Howard Declaration
furtherexplairs that disclosinghesetrainingmaterials wouldevealthe “location of information
CBP gathers, analyzes and utilizes within such databases making them Velltoecgber
attacks,” andvould “allow wrongdoers to gain unauthorized access to CBP systems and
databases and manipulate information available tB Gficers.” SeeFourth Howard Declat 8.
These explanations are neither vague nor boilerp@BP neechotexpose itsystemdo
potential threats or unwanted acceSge Blackwell646 F.3d at 42And it isunnecessario

justify eachredactionfor “names of databases,” “internal system codes,” or “information related
to CBP system interfaces” becaw®ess to any of this information poses the same risk. It
makes CBP’s systemé&vulnerable and weakés) their effectivenessas a tool folCBP to

enforce federal immigration laav See Morley508 F.3cat1129. Thus, the single explanation

for theseredactions sufficesSee adicial Watch 449 F.3cht 147.

In sum, the Fourth Howard Declaration—whichtjfiss withholdingeach category of
information—and the twov/aughnindexes—which justifywithholding information in each
document—eollectivelyestablish a reasonable basiga$ssesshe Exemption 7(E) withholdings.

B.

Thenext issue isvhetherthe content of the documents and withheld information
qualifies for protection under Exemption 7(E). To doitsmust meet two criteriaThe
informationmustbe “compiledfor law enforcement purposes” and it must either “disclose
techniques and procedures for law enforcement investigations or prosetuatiddsclose
guidelines for law enforcement investigations or prosecutions if such dieelosuld reasonably

be expected to risk circumvention of the law.” 5 U.S.C. § 552(lp)7 Bothrequirementsre

methere.

11
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1.

A documenis “compiled for law enforcement purposekthe “investigatory activity
that gave rise to the document is related to the enforcement of federal lawsransd #rational
nexus between the investigation at issuethedagency’s law enforcement dutie§.ax Analysts
v. RS 294 F.3d 71, 78 (D.C. Cir. 2002) (cleaned uphe materials need not be compifeda
specific investigationld. at 79. And courts argnore deferential to the agency’s claimed
purpose forhie particular records” where “the agency’s principal function is law enfamcein
Pub. Emps. for EnvtResp, 740 F.3d at 203 (cleaned ug)hat deference applies here because
“CBP is indisputably a law enforcement agenciiman v. Dep’'t of Homeland Se82 F.
Supp. 3d 1, 19 (D.D.C. 2014).

It is unclearwhether AILAStill claimssome recordwerenot“compiled for law
enforcement purposesAILA originally challenged someecordson this basisSeePl.’s Cross
Mot. at 16-17. Butit did notre-raisethese arguments in its reply afteceiving the
supplementaVaughnindex and documentsith revised redactions To avoid any doubt, the
Court finds the remaining documesttisfy this requirement

CPB'’s principal mission is tprotect the bordergnforce federal immigration lgvand
facilitateinternational trade and traveiAccordBarnard, 598 F. Supp. 2dt15. The five
categories oWithheldinformationshare a rational nexustluis mission SeeFourth Howard
Decl. at 7-9. CBP’scomputersystemsand means of communicatienableit to convey law

enforcement informatiorigather, analyze and utilizehis information and run “database

® For example, AILA arguethat a doument titled*Forwarding Form 4275 to the U.S.
Department of Stateas not compiled for law enforcement purposgsePl.’s CrossMot. at
16-17. Buthis challenge is moot because CBP lagenoved all Exemption 7(E) redactions
from this documentSeeSupp.Vaughnindex at 17.

12
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gueries”to carry out itenforcement mandaté&eed. at 8. And how CBP officersexamine
applicants foentryinto the United Statesnd assessnonitor, and prevent risks at the borders
rationallyrelates to ensuring only those lawfully permitted to enter the country d&se.idat
8-9.

Each of the documents also shares a nexus to CBP’s enforcement mandate ovitiey pr
instructions on how to Jlinterpretand applythefederalimmigrationlaws, see, e.g.Second
MacleodBall Decl. Ex. J, ECF No. 56-14¢l. Ex. Y, ECF No. 56-29; (Passess angrocess
travelersfor entryinto and removabut of the countrysee, e.gid. Ex. V, ECF No. 56-26id.

Ex. SS, ECF No. 56-4@nd(3) charge applicants fafiolating federalimmigration lawssee,
e.g, id. Ex. B, ECF No. 56-6id. Ex. BB,ECF No. 56-32. The Court is thaatisfied that the
disputed records @recompiledfor law enforcement purposes.

2.

AILA’s challengdocuses orthe secondequirement of Exemption 7(E). The withheld
information must risk disclosing eithttechniques and procedures for law enforcement
investigations or prosecutions,” or “guidelines for law enforcement invesingabir
prosecutions if such disclosure could reasonably be expected to risk circumventiorawf'the |
5 U.S.C. 8§ 552(b)(7K). It raises two arguments for why the withholdirfigis short Neither is
persuasive.

First, AILA claims some withholdings are overbrdastause the “relevant procedure is
based on a publicly available document or policy or necessarily is made known through use,”
they “describe the legal basis for taking an enforcement action rathertd@mague,
procedure, or guideline.SeePl.’s Reply at 14-15 (cleaned up). AILA points to the redactions

in Records 14 and 23 to bolster this argument.

13
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Record 14 is a CBP memorandum related to “Unlawful Presence and Unlawhsl.'Stat
SeeSecond Macleodall Decl. Ex. JECF No. 56-14. AlLAclaims thathe text‘suggests that
some redactions provide a legal assessment of when unlawful presence does and does not
accrue.” Pl’s Replwat 10. It appears to base this claim on an unredacted section of the
document that quotes the statutory language of Section 212(a)(9)(B)(ii) afrttigration and
Nationality Act(“INA”) . Second Macleo@all Decl. Ex. Jat 1, ECF No. 56-14.

Record 23 is a CBP memorandum addressing “Inadmissible Aliens with Medical
Conditions and Family Units.SeePl.’s Mot. for Summ. J. Ex. &CF No. 36-9. The
documents lakeled“Law Enforcement Sensitive.ld. Butit refers toa publicly available
November 2014 memorandum titled “Policies for the Apprehension, Detention and Removal of
Undocumented Immigrants.Seeid. Pointing to this reference, AlLArgueghat the redetions
in Record 23 mustover public information not protected under Exemptide).7Pl.’s Reply at
13.

But the presence of unredacted, publicly available information in Records 14 and 23 does
not overcomeéCBP’sdecision to withholdnformation inthese documents under Exemption
7(E). That is becauseow CBP employgublic information may not be known and can itself
disclose law enforcement techniques and proced@es.Shapiro v. U.S. Dep’t of Justig83
F.3d 796, 800 (D.C. Ci2018) (“[E]ven if a database is available and its search terms are
available to the public, the methods that the FBI uses to search the database aeslthat
considers meaningful . . . can reveal law enforcement techniques and proceduadEssyl,
discussion of public informatiostill may reveal “what information CBP considers when
analyzing its vulnerabilities at the border, and this analysis, itself, is nlitlgimown and may

risk circumvention of the law.'Gilman, 32 F. Supp. 3dt21. CBP need not disclose all details

14
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“because some aspects of them are known to the pubRBatnard, 598 F. Supp. 2d at 23.

The withholdings in Records 14 and 23 could just as likely reflect internal CBP esalys
or instructions based on Section 212(a)(9)(B)(ii) of the INA or the November 2014
memorandum that have nmtendisclosedo the public.Indeed, CBP has represented that the
redactions in Record 14 protect “examples” to identify those who are unlawithiy the
United States, and Record 23 coveshat circumstances CBP must contact ICE and criteria
CBP must consider.” Suppaughnindex atll, 20. Without moregeferencdo a public
documenor statute willnotovercome the deferen@BP must receivdor its Exemption 7(E)
withholdings.

SecondAILA argues that some withholdings “would not provide enough detail to enable
circumvention of the law if disclosedPl.’s Reply atl4—15. But this argument ispeculative.
As already explained, CBP sufficiently justified why the withheld imfation in each record
risks circumvention of the law. Coudsfer to theExemption 7(E) designations @&w
enforcement agencies such as CBP for a reaSea.Pub. Emps. for Envtl. Resp10 F.3d at
203. They are in the best position to knehat information‘could increase the riskthat a law
will be violated or that past violators will escape legal consequentsyér Brown 562 F.3d
at 1193 (emphasis in original). AILA has producedafismative evidence to contradict these

withholdings. The Court thus will not second-guess CBP’s Exemption 7(E) determinations

® The Courpreviously agreesith AILA that some of the information in Records 17, 45, and
53 should be unredacted because the informatiobéewl disclosedOrder, ECF No. 65It
ordered the Government to produce updated versions of these doculde@8P did so

without objection from AILA. SeeNotice of Filing of Release of Rs., ECF No. 66. The Court
thus construes AILA’s silence as confirmation that this dispute over Records 17, 45,iend 53
resolved

15
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There are twaninor exceptions. CBP erred in redacting the subject lines in Records 32
and 35. SeeSecond Macleodall Decl. Ex. AA,ECF No. 56-31id. Ex. DD, ECF No 56-34.

That is becausi already disclosethe full subject lineof these documents its Vaughnindex.
SeeSupp.Vaughnindex at 31, 34. CBP must reproduce these documents without the redactions
in the subject line.

The Court therefore concludes that CBP’s withholdings were proper under Exempti
7(E) except for the redactiondentified in Records 32 and 35.

C.

The final issue is wetherCBP satisfied FOIA’s segregability requiremendnder FOIA,
an agency must produce “[a]ny reasonably segregable portion of a record.” 58J552Z(b).

“In order to demonstrate that all reasonably segregable material has leasedethe agency
must provde a detailed justification for its nesegregability. Johnson v. Exe©ff. for U.S.

Att'ys 310 F.3d 771, 776 (D.C. Cir. 2002) (cleaned up). And an ageteytitled to a
presumption thdit] complied with the obligation to disclose reasonably segregable material,”
which maybe rebuttednly with a “quantum of evidence Sussman v. U.S. Marshals SeA24
F.3d 1106, 1117 (D.C. Cir. 2007).

CBP represestthat its “analystaind attorneys reviewed each release of recordbime
line to confirm that any withholdings were proper, exammvadther any discretionary waiver of
any exemption was warranted, and deterchiwbether any segregable, non-exemption
information could further be released.” Fourth HowRet!. { 22(cleaned up) Based on this
review, CBP concludethat“all reasonably segregable portions of the relevant records have
been released to AILA.Id. (cleaned up). The Court findsatthis representation combined

with theVVaughnindexes satigf CBP’ssegregabilityobligation. SeeJohnson310 F.3cat 776
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(“The combination of th&aughnindex and the affidavits . . . are sufficient to fulfill the agency’s
obligation to show with ‘reasonable specificity’ why a document cannot be fuebhergated.”).

V.

Seven years after AlLArst submitted it4=OIA request and after nearly four years of
litigation, multiple rounds of summary judgment briefing, and additional disclosoaele under
Court order or through voluntary concessions, it is time to put this FOIA ces&tt€BP has
sufficiently justfied its few remaining disputed withholdings, except for the mioorections
noted above For all these reasone Court grants in part and denies in part the Government’s

motion and AILA’s cossmotion. A separatérder will issue.

2020.09.02
I — 16:45:09 -04'00'
Dated: Septembé&, 220 TREVOR N. McFADDEN U.S.D.J.
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