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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL MOLOCK, et al.,
Plaintiffs,

V. Case No. 16-cv-02483 (APM)

WHOLE FOODS MARKET, INC., et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiffs Michael Molock, Randal Kuczor, Carl Bowens, Josd~uentes, Christopher
Milner, Jon Pace, andSarah Strickland (collectively, “Plaintiffs”) are current and former
employee®f Whole Foods grocery storestime District of ColumbiaGeorgia, Maryland, North
Carolina,Oklahoma, and/irginia. On behalf of a putative clasd similarly-situatedpast and
present employees of Whole Foodseyt bring this action againstDefendans Whole Foods
Market, Inc.(“"WFMI”) , andWhole Foods Market Gup, Inc. (“WFM Group”), to recoverall
wages and damages owed to them as a result aflédgedly unlawfulmanner in whichVhole
Foods conducted its “Gainsharingfogram, aonus prograndesigned to incentivize individual
Whole Foodsgrocery store departments to operander budgeby sharirg cost savings with
employees.

Before the couris Defendants’ Motion to Dismiss PlaintiffSecondAmendedClass
Action Complaint. For the reasons herein, the court grants in part and dempag Defendants’

Motion to Dismiss

! This case is substantially related to two other matters pending beforauthis S8ee Bartolo v. Whole Foods Market
Group, Inc, Case No. 1-tv-01453APM; Vasquez v. Whole Foods Market, Jn€ase No. 1-£v-00112APM.
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. BACKGROUND

A. Factual Background

Each of the sevenamedPlaintiffs in this actionare or wereemployedin Whole Foods
grocery storeshroughout the United StatesSecondAm. Compl., ECF No. 2ghereinafter2d
Am. Compl.]} 1132-99. Beginning in 1986 anthroughoutPlaintiffs’ employment, Whole
Foodsstoresnationwideuseda profitsharing program-what WholeFoods referred to as its
“Gainsharing” program-to incentivize departmergroductivity andrevenue Id. 115 Under
the programas part of the employee compensation packagele Foods awardeobonusesd
employees whose departments performeder budgeby automaticallydistributingthe surplus
savingsamong the employs in that departmentlid. Duringthe hiring and orientain process
for new Whole Foods stores employees, Defendants provided faanth information about the
Gainsharing program.See id{ 16 (Benefits Orientation Training illustrationsPlaintiffs assert
that Whole Foods store managers, department tlemhers, and human resources employees
provided each of themvith materialsexplainingGainsharing bonuses and expressly represented
during their interviews and throughout their employment that mand&ainsharing bonuses
were part of theemployee compesation paclge. Seeid. §132-99. Plaintiffs alsoassert that
throughout their employmerefendants posted Gainsharing reptstgg guaranteed wagés
employees to view each month, at least once a moi8he d. Plaintiffs relied on these
representations to accept offers of employment, and once employaarkoto increase the
productivity of their departments in order to create a surplbse id.

Once Plaintiffs accepted employment dedame Team Membergherdoy vestingin the
Gainsharing programthey workedto create a surplus in their departmeams therefore were

entitled toGainsharing bones See id. However, each Plaintiff alleges that he or sbes
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denied these barsesthroughout his or her entire ployment at Whole Foadstores, because
Defendants intentionally manipulated anddermined the Gainsharing programtwo ways:
(1) by imposinga nationwideschemeof “shifting’ labor coss, and (2) by establishing “Fast
Teams’ Id. 1918-25. Under thepractice of “shifting” labor costsf a departmentame inover
budget,Defendantdnstructedstore leadershipo “shift” the labor costs of thatepartment to a
department that hadkbaidgetsurplus. Id. §18-31. PayrollBenefitsSpecialists at each ke
Foodsgrocerystore then effectuated labor cost shifting by manually ajeemployee time
recordsotherwiseautomatically recorded in a Kroneemputersystemand thersubmitting the
manipulated records t&/FMI corporate headquarters for payroll pesesing. Id. 120 As a
resultof this practicetheGainsharingponuses owed temployee®f departmentghat performed
under budget-including Plaintiffs—were reduced by the costmlawfully “shifted” to those
departmerd. Id. 1124-25 Thedecision to “shift labor costsvas authorized, made, and ratified
at the executive level by Defendam®rderto steal bonuses earned by employedonwide and
pad company profits Id. 21 Additionally, the use ofFast Teams” allowed employeesfloat
from one department to another, purportedly to help departmentasoneeded. Id. § 22.
According to Plaintiffs,however, Defendants used Fast Teams to shift labor costs among
departments without properly accounting for their work, thefaltiyng to administeand paythe
appropriate bonuses required by the Gainsharing progrdam.

Defendants admitted tonisconduct publicly, but claimed that manipulation of the
Gainsharing program washisolated problem, not one that plagued stores natida. In public
statements, Defendants asserted that the malfeasagweed ironly nine of the 457 Whole Foods
stores anavasperpetrated by nine store manageh® “engaged in a policy infraction that allowed

the managers to benefit from a preditaing program at the expense of store employed3éfs.’
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Mot. to Dismiss Second Am. Compl., ECF No. 30 [hereinafter Difet.], Ex. A-1, ECF No.
30-3 [hereinafter AP Article]see2d Am. Compl.fff 26,29;PIs.” Mem. in Opp’rto Defs.” Mot.,
ECF Nb. 32[hereinafter Pls.” Opp’n], Ex., ECF No. 3R[hereinafter Washington Post Article]
Defendants terminated those nine store managers.

Plaintiffs Molock, Kuczor, Milner, Bowens, Pace, and Fuentes eachemgpiyed in at
least one of the nine Whole Foods gmc stores in which Defendants have admitted that
employeesvere deprived ofearned Gainsharing bonuses. 2d Am. Compl. § 26. Defendants
subsequentlysent Whole Foodsexecutives to the nine stores, where they spoke to store
employees-including Plaintiffs—and admitted to misconduct related to the Gainsharing program
Plaintiffs claim thatDefendants attempted to pay small sums to employees at these ninéostores
“buy peace’ Id. || 27-28.

B. Class Action Allegations

Plaintiffs seek to bring this case bahalf of themselves and all other employees of Whole
Foods who were employed by Whole Foods in the District of Columieadia, Maryland, North
Carolina, Oklahoma, Virginia, and throughout the counthg. 1100. They seek to define the
putative clasgas“past and present employees of Whole Foods who were not paid wages owed to
them under the Gainsharing programid.  101. Plaintiffs propose to include within ttlass
the following subclasses:

a. Past and present employees of Whole Foods who were
employed in the District of Columbia and did not receive all
earned wages at least twice during each calendar month on
regular paydays in violation of tHaistrict of Columbia Wage
Payment and Collectionaw.

b. Past employees of Whole Foods who were employed in the

District of Columbia and were not paid all earned wages within
7 days after resignation or termination.
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c. Past and present employees of Whole Foods who were
employed in the State of Maryland and dot receive all earned
wages at least once in every 2 weeks or twice in each month on
regular paydays, in violation of MD Code, Labor and
Employment, § $02.

d. Past employees of Whole Foods who were employed in the State
of Maryland and were not paid aarned wages for work that
the employee performed before the termination of employment,
on or before the employee’s next anticipated payday, in violation
of MD Code, Labor and Employment, $85.

e. Past and present employees of Whole Foods who were
employed in the State of Maryland and were not at the time of
their hiring provided full and accurate notice of their rates of
pay, in violation of MD Code, Labor and Employment -8Ca!.

f. Past and present employees of Whole Foods who were
employed in the Statef Oklahoma and did not receive all
earned wages at least twice each calendar month on regular
paydays designated in advance by the employer, in violation of
40 OKI. St. 8 165.2.

g. Past employees of Whole Foods who were employed in the State
of Oklahoma andvere not paid all earned wages, less offsets
and less any amount over which a bona fide disagreement exists,

at the employee’s next anticipated payday, in violation of 40
OKkl. St. § 165.3.

Id. 1 10Xa)—(9).

C. Procedural Background

Plaintiffs filed ths acton on December 20, 2016.SeeCompl., ECF No. 1. After
Plaintiffs amended their origih€@omplaint, Defendants moved fdismis&l, and the court heard
oral argument on Defendants’ motionMay 19, 2017. SeeDefs.” Mot. toDismiss Am. Compl.,
ECF No. 15. Before the courtuled Plaintiffs moved for leave to file a Second Amended
Complaint,and over Defendants’ objection, the court granted leave to am8adMem. Op. &

Order, ECF No27.
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Now on the third iteration of the Complaint Plaintiffs assert the following
claims: (1) breach of contract anbreach of the duty of good faidnd fair dealing (Count)]l
(2) unjust enrichmentCountll); (3) failure topay wages upon dischargeviolation of D.C. Code
§ 32-1303(Countlll); (4) failure to pay wagesiviolation of D.C. Code 82-1302 Count IV);
(5) failure to maintain accuratmployment records in violation of D.C. Cod8Z1008 (Count
V); (6) failure to pay wages upon discharge in violation of Md. Co8e584 (Count VI);
(7) failure to pay wages in violation of Md. Code8%02 (Count VII); (8)failure to inform of
wages in violation of Md. Code 8504 (Count VIII); (9) failure to pay wages upon discharge in
violation of Okla. Stat.tit. 40,8 165.3 (Count 1X)(10) failureto pay wages in violation ddkla.
Stat. tit. 408 165.2 (Count X)and(11) fraud(Count XI). 2d Am. Compl.f1107-70.

Defendantsmoved to dismisshe SecondAmendedComplaintin its entiretyon July 21,
2017 pursuant to Rule$2(b)(1), 12(b)(2), and 12(b)(6) the Federal Rules @ivil Procedure
Defs.” Mot. Specifically, Defendants contetioat (1) all claims against WFMI and portions of
the claims against WFM Group should be dismissed for lack of pensoisdliction pusuan to
Rule 12(b)(2); (2pll claims, includinghe nationwide class claimshould be dismissed for lack
of Article 11l standing pursuant to Rule 12(b)(1); and (3) all claihsudd be dismissed for failure
to state a claim pursuant to Rule 12(b)(@efs.” Mot., Defs.” Memof Points & Auth in Supp
of Defs.” Mot., ECF No. 3 [hereinafter Defs.” Mem.Jat 6. Plaintiffs opposedefendants’
Motion. SeePls.” Opp’'n

Defendants’ motion isow ripe for consideration.

[11. LEGAL STANDARD
Upon a motion to dismiss under Ra2(b)(2) the plaintiff bears the burden of establishing

a factual basis for personal jurisdictiorCrane v.N.Y.Zoological S0¢.894 F.2d 454, 456 (D.C.
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Cir. 1990). A plaintiff can survive a motion to dismiss if she makes a “pifimege” showing of
personal jurisdiction. Edmond v. U.S. Postal Se@en.Counsel 949 F.2d 415, 424 (D.C. Cir.
1991). “[T] o establish a prima facie case, plaintiffs are not limited to evidence &®s e
standards of admissibilitequired by the district courtRather, they may rest their argument on
their pleadings, bolstered by such affidavits and other writtenrialatas they can otherwise
obtain.” Mwani v. bin Laden417 F.3d 1, 7 (D.C. Cir. 2005)The courtresolvesall factual
discrepancies in the red in favor of the plaintiff. SeeCrang 894 F.2d at 456.

Under Rule 12(b)(1), the plaintiff bears the burden of estabgjsthat the court has
subjectmatter jurisdiction. See Lujan v. Defs. of Wildlif604 U.S. 555, 561 (1992). In deciding
a Rule 12(b)(1) motion, the court “may consider materials outside ¢hdipfs’ but “must still
accept all of the factual allegations in the complaint as truefome Stevens Pharrnc. v. Food
& Drug Admin, 402 F.3d 1249, 12554 (D.C. Cir. 2005) (citation and alteration omitted).
“Because subjeeamatter juisdiction focuses on the court’s power to hear the plaisitbim, a
Rule 12(b)(1) motionmposes on the court an affirmative obligation to ensure that it isgactin
within the scope of its jurisdictional authorityGrand Lodge of Fraternal Order of Police v.
Ashcroft 185 F.Supp.2d 9, 13 (D.D.C. 2001). As such, “the plaintiff's factual allegasi in
the complaint willbear closer scrutiny in resolving a 12(b)(1) motion’ than in resolvityla)(6)
motion for failure to state a claim.ld. (quoting 5A Charles A. Wright & Arthur R. Miller, Fed.
Prac. & Proc. Civ. 2d 8350).

When evaluatinga motion undeRule 12(b)(6) the court “construe[s] the complaint ‘in
favor of the plaintiff, who must be granted the benefit of all infees that can be derived from
the facts alleged.” Hettinga v. United State$77 F.3d 471, 476 (D.C. Cir. 2012) (quoting

Schuler v. United Stes 617 F.2d 605, 608 (D.C. Cir. 1979)). The court need not accept as true,
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however, “a legal conclusion couched as a factual allegatidwshcroft v. Igbgl556 U.S. 662,
678 (2009) (quotin®@ell Atl. Corp. v. Twombl|ys50 U.S. 544, 555 (2007)). To survaenotion
to dismiss, the complaifimust contain sufficient factual matter, accepted as true, to ‘statara cla
to relief that is plausible on its face.”ld. (quoting Twombly 550 U.S. at 570). A claim is
plausibde on its face “when the plaintiff pleads factual content that allows the tm draw the
reasonable inference that the defendant isdifdn the misconduct alleged.ld.
V. DISCUSSION

A. Rule 12(b)(2) Personal Jurisdiction

The court begins by determininghether it can exerciggersonal jurisdiction oveVFMI
andWFM Group E.g, Forras v. Rauf812 F.3d 1102, 110%(C. Cir.2016) see Williams v.
Romarm, SA756 F.3d 777, 781 n.1 (D.C. Cir. 2014) (approving district court’s decision tessddr
personal jurisdiction beforeleciding whether it had subjechatter jurisdiction) Personal
jurisdiction takes two formg1) “general or alburpose jurisdictiohor (2) “specifcc or casdinked
jurisdiction.” Goodyear Dunlop Tires Operations, S.A. v. Brobév U.S. 915919 (2011). The
court need not address general jurisdictiere becausBlaintiffs only contend that the court has
specific jurisdiction over Dehdants SeePlIs.” Opph at § 12 (asserting that Plaintiffs have
established “specific personal jurisdiction” oWWFMI and WFM Group. Specific jurisdiction
is casespecific. “In contrast to general, aflurpose jurisdiction,Eecific jurisdictionis confined
to adjudication of issues deriving from, or connected with, the varyraeersy that establishes
jurisdiction.” Goodyear 564 U.S. at 919citation omitted). Stated differently, specific
jurisdiction exists if a clains related to or arisest of the norresident defendant’s contacts with

the forum. SeeHelicopteros Nacionales de Colombia, S.A. v. H#6 U.S. 408, 414 n.8 (1984
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A plaintiff seeking to establish specific jurisdiction over a-nesident defendant must
make two showings. H& must éstablish that specific jurisdiction comports with the forum’s
long-arm statut, D.C. Code 8§ 1323(a), and does not violate due procesBC Inv. Group LC
v. IFX Markets, Ltd.529 F.3d 1087, 10995 (D.C. Cir. 2008). As pertinent to this cas¢éhe
District of Columbia’s longarm statut@rovides thaspecific jurisdiction exists if the claim against
the nonresident éfendat arises from the defendant’s:

(1) transacting any business in the District of Columbia;

(2) contracting to supply serés in the District o€olumbia;

(3) causing tortious injury in the District of Columbia by an act or

omission in the District of Columbia;

(4) causing tortious injury in the District of Columbia by an act or

omission outside the District of Columbia if thefendant regularly

does or solicits business, engages in any other persistent oburse

conduct, or derives substantial revenue from goods used or

consumed, or services rendered, in the District of Colurtip;

(5) having an interest in, using, or pessing real property in the

District of Columbid.]
D.C. Code 813-423(a)(1)¢b). Even if a plaintiff satisfiesone of these prongs, due process
suppliesa “constitutional check” and “sets the outer boundary” for the coyutisdiction.
Crane 814 F2dat 762 Whether due process is satisfied depends on weighing “the facts of each
case . . . against notions of fairness, reasonableness and subgtsintill Shoppers Food
Warehouse v. Morenar46 A.2d 320, 329 (D.C. 2000)Thus, the propriety ofsubjecting a

defendant to a court’s jurisdiction iasespecificinquiry.

1. The Impact ofBristolF-Myers Squibb Co. v. Superior Court of California,
San Francisco County

The court starts the personal jurisdiction inquiry with ther&ume Court’s recent decision
in Bristol-Myers Squibb Co. v. Superior Court of California, San FranciSoanty 137 S. Ct.
1773 (2017) Defendants assethat application of this case mandatbat the courtcannot

exercise personal jurisdiction over the claims of Plaintiffs Baxamd Stricklanadr the claims of
9
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absent putative class members outside of the District of Colunilbine court discusses each
contention in turn.

a. Plaintiffs Bowens ath Strickland

In Bristo-Myers “[a] group of plaintiffs—consisting of 86 California residents and 592
residents from 33 other States” brought a mass tort action ifoi@&i state court arising from
injuries allegedly caused by a drug manufactureB8iisto-Myers Squibb. 137 S.Ct. at 177+
78.2 Incorporated in Delaware and headquartered in New York, Bdidi@rs Squibb
challenged the California state court’s exercise of specific jurisdicti@n the company as to the
claims of the nowesident plantiffs, none of whom asserted any injury from the drug in Californ
or any other connection to the stathd. at 177780, 1782. The Court agreed with Bristelyers
Squibb that the Californiatate court’s exercise of personal jurisdiction over the company as to
those claims brought by the noesident plaintiffs violated the Due Process Clause of the
Fourteenth Amendment. Applying “settled principles regarding specific jurisdiction,” the
Supreme Court @tainedthat the California state coustéxercise of specific judsction as to the
nonresidents’claims was unconstitutional because there was no “connection betveefamum
and the [nofresidentd specific claims.” Id. at 1781. For instance, theonresident plaintiffs
had not shown that they were prescribed or had purchased or had ingestedytim California.

Id. Nor were any of the neresident plaintiffs injured by the drug in Californidd. In short,
the Supreme Court reasah) the nosresident plaintiffs’claims did not comport with due process
because none involved any activity or occurrence that took place in Galifdd. The Court

also rejected the argument that the similarity efrisidents’ and neresidentsclaims obviatd

2 The court discusseBristol-Myersat length in its Memorandum Opinion and OrdeNVmsquez v. Whole Foods
Market, Inc, and incorporates its analysis of that case h&eeVasquez v. Whole Foods Market, |ido. 17cv-
00112, 2018 WL 810232, at*78 (D.D.C. Feb. 9, 2018).

10
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the due process infirmity.As the Court explained, “[tihe mere fact that other plaintiffs were
prescribed, obtained, and ingested [the drug] in Califeraiad allegedly sustained the same
injuries as did the nonresidentsloes not allow the State to ass&pecific jurisdiction over the
nonresidents' claims.”ld. Accordingly, the Court held that the nossident plaintiffs’claims
could not be dard in California state court

Applying Bristol-Myersand “settled principles regarding specific jurisdictias fatal to
the claims of namedlantiffs Bowensand Strickland. Seel37 S. Ct. at 1781. Of Plaintiffs,
Bowens and Strickland are the only ones who fail to allege any actiwatgcorrence taking place
in the District of Columbia in connection withdir individual claims. See2ad Am. Compl. 11 7,
11, 5658, 92-99. Bowens is a Maryland resident who has wor&ely in Whole Foods grocery
stores in Virginia, and Strickland is an Oklahoma resident who bdsedonly in Whole Foods
grocery stores in OklahomaSee id. By contrast, Molock, Kuczor, and Pace allege that they
reside or continuouslyworked for Whole Foods gcery storesin the District of Columbia. See
id. 11 56, 10, 3249, 8591. And Plaintiffs Fuentes and Milner likewise allege that they worked
for Whole Foods grocery stores in the District, but have also workether ¥hole Foods
locations. See2d Am. Compl. 18-9, 5969, 76-843 Thus unlike tre injuriesalleged bythe
other Plaintiffs,the injuries alleged by Bowens and Strickland do not “arise out oflaie re”
Defendants’ contacts with the forum of the District of ColumbbMoreover, asn Bristol-Myers
the “mere fact” that the other five Plaintiffs in this action either resmtedere employed with
Whole Foods in the District of Columbiaand “allegedly sustained the same injuries” as Bowens

and Stricklang—does not confer specific jurisdiction over their clainBristol-Myers 137 S. Ct.

3 The court rejects Defendants’ unsupported assertion thayiereacise specific jurisdiction fnas to the specific
time periods that Fuentes and Milner worked for Whole Foodegratores within the District of ColumbiaSee
Defs.” Mem. at 13.

11
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at 1780. Accordingly, becausBowenss ard Strickland’s claimslike those of the neresident
plaintiffs in Bristol-Myers arise from conduct outside the forum where they seek to brindresit
courtcannot exercise specificrjadiction as to their claims.ld.

Plaintiffs protest thaBristol-Myershas no effect on the exercise of specific jurisdiction
over the claims of Bowens and Strickland becaBsgstol-Myerss holding—centeed on the
Fourteenth Amendmentshouldnot apply toa federal cours jurisdictioral reach an analysis
govened by the Due Process Clause ofFifth Amendment SeePls.” Opph at14. True, as
Plaintiffs point outthe SupremeCourtin Bristol-Myersleft open the question “whether the Fifth
Amendment imposes the same restrictions on the exercise of pgts@uattion by a federal
court.” Bristol-Myers 137 S. Ct. at 1784 (citin@mni Capital Int’l, Ltd. v. Rudolf Wolff & Cp.
484 U.S. 97, 102 n.5 (1987))indeed, he Court has never squarely addressed the issue raised in
Omni Capitalas to whether “a federal court could exercise personal jurisdictiosjstent with
the Fifth Amendment, based on an aggregation of the defendant’s camtactise Nation as a
whole, rather than on its contacts with the State in which the federabkdstir 484 U.S. 102 n.5.

But Plaintiffs’ argument for limitingBristol-Myers to state courtsbuckles under the
weight of precederit Livnat v. Palestinian Auth851 F.3d 45, 5465(D.C. Cir. 2017) As the
D.C. Circuit recently explainedboth theSupreme Court and this court have applied Fourteenth
Amendment personglirisdiction standards in Fifth Amendment case$d. Moreover, courts
that have addressed this issue frsstol-Myershave rejected the constitutional distinction that
Plaintiffs make, seeDefs.” Reply to Pls.” Opp’'n, ECF No. 33 [hereinafter Defs.” Reply], at 4
(collecting cases), particularly where, as here, the federal court sit&miti and assesses state
law claims,e.g, FitzhenryRussell v. Dr. Pepper Snapple Grp.,.Indo. 17cv-00564, 2017 WL

4224723, at *4 (N.D. Cal. Sept. 22, 201F)F]ederal courts routinely apply the specific

12
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jurisdiction analysis to defendants in cases that are before thelmnen the basis of diversity.”)
And while Plaintiffsnote thattoncens of forum shopping are not at playthe Fifth Amendment
context in the same way as in state courts pgrsonal jurisdiction inquiry is not centered solely
on such concerns. Instedfh] vital purpose of persongurisdiction standards is to ensfire
fairness to the defendant,” and “[ijn federal and state courts alikendahgits should face suit only
under fair circumstances.’Livnat, 851 F.3d a5 (internal quotation marks omitted)Here,
fairness to Defendants counsels against exercisingnadijsoisdiction over the claims of Bowens
and Stricklandwhich simply have nothing to do with this forumAccordingly, the claims of
Bowens and Strickland against Defendamtsdismissed for lack of specific personal jurisdiction.

Having concluded th&ristol-Myersrequiresdismissl ofthe claims of Plaintiffs Bowens
and Strickland, the coucbnsidersvhetherit has jurisdiction ovethe putative class members who
are nonforum residents.

b. Putative Class Members Outsidetlod District of Columbia

Defendantsnext assert that, as with Bowens and StricklaBdistol-Myers requires
dismissl of the claims of nonresident putative class membgys this action. Plaintiffs
disagree, arguing th&8ristol-Myers a mass tort actioshould notextend to class actions like the
instant matter because it “would effectively eviscerate all rstdtie class actions and {hapose
of [Fed. R. Civ. P.] 23* PIs.” Opp’n at 13. In this instance, the court agrees with Plaintiffisl
concludes thaBristol-Myersdoes not apply to abs actions. In so holding, the couis persuaded
by the analysis of théew courtsthat hare squarely addressed the issue. In concluding that

Bristol-Myerswas inapplicable in the class action context, those courts fbthei analysi®n

4 In herdissent, Justice Sotomayor observed that the majogistol-Myers“‘does not confront the question whether
its opinion here would also apply to a class action in which a plaintiff thjarénhe forum State seeks to represent a
nationwide class of plaintiffs, not all of whom were injured ther&iistol-Myers 137 S. Ct. at 1789 n.4 (Sotomayor,
J., dissenting).

13
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the material distinctions between a class actdod a mass tort action See, e.g.Sanchez v.
Launch Tech. Workforce Sols., LIob. 17cv-1904, 2018 WL 942963, at *1 (N.D. Ga. Feb. 14,
2018) Fitzhenry-Russell 2017 WL 4224723t *5; In re ChineseManufactured Drywall Prods.
Liability Litig., 2017 WL 5971622, at *}A4(E.D. La. Nov. 30, 2017) As those cases explain,
in a mass tort action, each plaintiff is a real party in intereStet@omplaints; by contrast a
putative clas action, “one or more plaintiffs seek to represent the rest of thiarfynsituated
plaintiffs, and the ‘named plaintiffsare the only plaintiffs actually named in the complaint.
FitzhenryRussell 2017 WL 4224723, at *fciting Fed. R. Civ. P. 23seeGen. Tel. Co. of the
Sw v. Falcon 457 U.S. 147, 1561982) (“Theclassactiondevice was designed as an exception
to the usual rule that litigation is conducted by and on behalf afdinadual named parties only.
(internal quotation marks omitde Additionally, unlike a mass tort action, “for a case to qualify
for class action treatment, it needs to meet the additional due procedardsafor class
certification under Rule 23-numerosity, commonality, typicality, adequacy of representation,
predominance and superiority.In re ChineseManufactured Drywall 2017 WL 5971622, at
*14. These additional elements of a class action supply due process safegauisiicable in
the mass tort context. In light of thekey distinctions and because Defendants have not
presented persuasive authority to the conttaggourt joinstheother courts that haveoncluded
that Bristol-Myersdoes not require a court &ssespersonal jurisdictionvith regard toall non
residentputative classnembers The court therefore denies Defendants’ motion to dismiss the
complaint as to nenesident putative class members for lack of personal jurisdictio
2. Long-Arm Jurisdiction over WFMI
The courtturns to consider whether it can exercise lang jurigliction over WFMI

WFMI is aTexascorporationwith its principal place of business Austin, Texas. Defs.Mot.,

14
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Ex. B, ECF No. 38 [hereinafter Yost Decl.], §. According to a declaranosubmitted by
PatriciaD. Yost, the Global Tax Director foréf‘administrative arm” of the Whole Foods Market
family of companies, “WFMI is ..a holding company that owns shares of other operating
companies, which in turn own and operate the individual Whotal§ market stores.’ld. 4.
Yost attests that WFMI does not own or operate any store in the DagtGolumbia nor does it
conduct ortransactany business any statether than Texas.ld. 6. Yost furtherstateshat
WFMI does not operate, manage, or control the operation of anysspangoll or the Kronos
computer system used to track and manage paytdllf8. WFMI also does not, according to
Yost, set policies for Whole Foods stoes®l does not regulate or assure uniformity of policies in
the stores Id. 1 9.

To counter these assertipfdaintiffs sibmit that this court has personal jurisdiction over
WEFMI for two reasonsfirst, becausélaintiffs’ claims arie out of WFMI’s operation of Whole
Foods grocergtores in the District of Columbiagndsecond, because WFMI is the alter ego of
WFM Group In support otheirfirst theory, Plaintiffs point to three pieces of evideti they
assert establishes WFMI's ownership and operation of stores in ttretDigFirst, they offer
WFMI’s Form 16K filing with the Securities and Exchange Commission for the fisealgmding
September 2016, which states that, “As of September 25, @@ Ifperated56 stores: 436 stores
in 42 U.S. states and the District of Columbia,” and identibes $uch storesithe District. PIs.’
Opp’n, Ex.1, ECF No. 322 [hereinafter 14K filing], at 14 (emphasis added) Second Plaintiffs
point toacommentmade by WFMI CEO John Mackéya nevs articlereferring towhole Foods
storesas “our” storesas well as additionatatement by Mackethat ‘we operated .. 276 stores
... with locations in 37 states and the District of Columbia, Caaadahe U.K.in a 2007Letter

to Stakeholders SeeWashington Post ®icle; Pls.” Opp’'n, Ex.2, ECF No. 323 (emphasis
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added) And third, Plaintiffs offerthe Complaint and Answer filed IBTC v. Whole Foods
Market, Inc, 07—cw—1021-PLF (D.DC.), an antitrust enforcement action broughtthg Federal
Trade Commission (“FTC”) to enjoin the merger of Whole Foods and angtbeery chain
wherein WEMI admittedn its Answerthat “Whole Foods transacts business in the District of
Columbia’ SeePIs.” Opp’n, Ex. 5, ECF No. 38; Pls.” Opp’n, Ex. 6, ECF No. 32

This court already haaddressed andejected a similarequestto exerciselong-arm
jurisdiction over WFMI in a related casand incorporates that analysis her8eevVasquez2018
WL 810232 at *7-8. There toorelying on the same evidendbe plaintiffs in Vasqueasserted
that personajurisdiction was warranted over WFMI becaltspurportedlyowned ancperated
Whole Foods grocery stores in the Distridd.> As was truen VasquezPlaintiffs in this case
have not offered a sufficient factual basis upon which this court exnigx personal jurisdiction
over WFMI.

Additionally, Plaintiffs assertion that the court can exercise jurisdiction over WFMI
because it is the “alter ego” of WFM Group fails for the same reasorattipament failed in
Vasquez Plaintiffs have not alged sufficient facts to make out a plausible claim of alter ego
liability. Seeid*7 n.4. The only difference between this case\éamshjuezs that Plaintiffs here
offer some argument to support their akbgioassertionwhereas invasquezhe plaintifs buried
that contention in footnote. ComparePIs.” Opp’n at 912, with Vasquez2018 WL 810232, at
*7 n.4. That, of course, is a distinction without a differendéor thesamereasonsstatedin
VasquezPlaintiffs’ contention that WFEMI is an alter ego of WFM Group is wholly insigfiton

the present complaint.See Khatib v. Alliance Bankshares Cor@46 F.Supp.2d 18, 3:33

5 Indeed, the only new piece of evidence offered by Plaintiffs to sulztits argument that WFMI owns and
operates stores in the District are the public statemei@&6f John Mackey. But Mackey's ambiguoaferences
to “we” and “ours” when discussing the Whole Foods family of ganmies—like the “we” in WFMI's 16K filings—
does not advance Plaintiffs’ argument.
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(D.D.C. 2012).

To salvage theijurisdictionalclaims against WFMIPlaintiffs ask forthe opportunity to
conductjurisdictional discovery “in order to investigate the relationgbgpween [WFMI] and
[WFM Group].” Pls.” Opp’n at 11. Plaintiffs contend that such discovery wowallfow them ‘to
determine [WFMI's] contacts with the Distrittio “establish théunity of interest between
[WEMI] and[WFM Groug for purposes of the altergo analysi$ and“to determine the actual
ownership of the Whole Foods stdrem the District. 1d. at 12. The court finds that
jurisdictional discoveryas to WFMIlis unwarranted becsePlaintiffs have not demonstrated “that
[they] can supplement [theijlirisdictiond allegations through discovely GTE New Media
Sevs. Inc. v. BellSouth Corpl99 F.3d 1343, 1351 (D.Cir. 2000). “Although discovery
should be granted freely, it can be denied when the plaintiff hasl falpresent facts that could
establish jurisdiction.” App Dynamic ehf v. VignisspB87 F.Supp. 3d 322, 329 (D.D.C. 2015)
(citation omitted) In other words, ‘fm]ere conjecture or speculatioiat discovery cold lead
to personal jurisdiction is insufficient for a court to perimit 1d. (QuotingFC Inv. Grp.v. IFX
Markets, Ltd.529 F.3d 10871094 (D.C. Cir. 2008). Here, beyondgeneral statements that
merely confirm that WFMI and WFM Group are part of the same corporatly faeePl.’s Opp’'n
at 1112, Plaintiffs have nopresented facts thabuld establish that WFMI is in fact anything but
a holding company that has no contacts with the District. “Where @@ showing of how
jurisdictional discoery would help plaintiff discover anythingwe'it [is] inappropriate to subject
[defendants] to the usden and expense of discovéry. Id. (quoting Atlantigas Corp. V.
Nisource,290 F. Supp. 2d 34, 53 (D.D.C.2003). Plaintiffs’ unsupportedrequest for

jurisdictional discovery is therefore denied.

* * *
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Beforemoving on the court recaps the results of the personal jurisdiction inquite
claims of Plaintiffs Bowens and Strickland are dismissed for ldckeosonal jurisdiction.
FurthermorePlaintffs did not meet their burden of showing pertinent facts to makea @uima
facie case of personal jurisdiction against WFMI; thalsclaims against WFMhbre dismissed
without prejudicefor lack of personal jurisdiction And, finally, Plaintiffs failed to show that
jurisdictional disovery as to WFMis warranted.

The courtturns nowto consider whether Plaintiffs have standing to bring their claims
against WFM Grougither in an individual or representative capacity.

B. Rule 12(b)(1) Subject Matter Jurisdiction

1. Standing of Named Plaintiffs

According to Defendant®laintiffs lack Article 11l standing to pursue the claims in their
SecondAmended Complaint because thieegations contained thereane simply too coectual
to establish that Plaintiffs weemtitled to any Gainsharing borassand therefore suffered any
injury. Defs.” Mem. at 21.In their view, to accept Plaintiffs’ claim that they were entitled to
Gainsharing bonuses requires the court to apply “impermigaifelences” and speculationSee
id. The court disagrees: Plaintiffs hapkausibly alleged that they earned Gainsharing bonuses
and weredeniedthem because of Defendants’ manipulation of the Gainsharinggonodi.g.,
2d Am. Compl. 4.

“[E]Jach element ¢f Article Il standing] must be supported in the same way as any other
matter on which the plaintiff bears the burden of proef,with the manner and degree of evidence
required at the successive stages of the litigatioloujan, 504 U.Sat561. At the pleading stage,
Article Il requires no more than “general factual allegatiomsingury resulting from the

defendant’s conduct” because on a motionditemiss, the court “presume[s] that general
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allegations embrace those specific facts that are necessary to shppddim.” Id. (internal
citation omitted). Here, Plaintiffs have safied this standard by alleging th&t) once employed
at Whole Foods and vested in the Gainsharing progeanh of them “worked hard to increase
the productivity of [his or her] department in order to maximize itglssy’ e.g, 2d Am. Compl.
1 39 (2) on a monthly basjsat leastWhole Foods postedr circulatedGainsharing reports that
listed employees’ guaranteed wages, id. 11 38 55, 67 (3) corporate officials admitted to the
practice of shifting labor costs at some of their stores that resalted norpayment of earned
bonusese.q, id. 1 40, 56(4) the practice of shifting labor costs was a nationwide praeige,
id. 1129-31; (5 store managers at some of their stores were terminatesafupulation of the
Gainsharing prograne.g, id. 1141, 57, 66; and6) Whole Foods offered to compensate some
Plaintiffs to “buy peace,.qg, id. 1 42, 58. These allegations, viewed inligiet most favorable
to Plaintiffs, give rise to the plausible inference that Plairg#fisred Gainsharing borassbutdid
not receivahembecause of Defendants’ miscondantl thus sufferedninjury-in-fact to support
Article 11l standing Cf. Carpenters Indus. Council v. Zink&54 F.3d 1, 5 (D.C. Cir. 2017) (“A
dollar of economic harm is still an injuig-fact for standing purposes.”).
2. Standing on Behalf of Putative Class Members

The court also rejects Defendarasjument that Plaintiffs cannptirsueclaims on behalf
of putative class members from states in which Plaintiffsnot reside osuffered no injury.
Ordinarily, “[o]utsidethe classaction context, ‘a plaintiff must demonstrate standing for each
claim ke seeks to press.In re McCormick & Co., In¢.217 F. Supp. 3d 124, 143 (D.D.C. 2016)
(quotingDaimlerChrysler Corp. v. Cun®47 U.S. 332, 352006). For class actions, however,
“the Supreme Court’s cases show ‘tension’ about ‘whether a nplamdiff’ s ability to represent

unnamed class membensth somewhat different claims appropriately addressed under the
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rubricof standing or adequacy.fd. (internal alterations omittedyjgotingGratz v. Bollinger539
U.S. 244, 263 n.15 (2003))In light of this “tension,” courts-including thisDistrict Court—are
divided in their treatment of class actions in which named [ffairsgeek to represent classes
asserting stataw claims in states where the named plaintiffs do not reside or wenguret.
See id. Some courts require that named plaintétgablishstanding for every claimaised on
behalf of the clasand therefore dismiss claims arising underdtates’ lawsvhere the named
plaintiffs do not reside or were not injurbdforereading class certification E.g, In re G-Fees
Antitrust Litig, 584 F.Supp.2d 26, 36 (D.D.C. 2008) (“[A] case or controversy requiresificspec
identified plaintiff who can establish a personal injury under thencasserted.”) By contrast,
other cours permitrelated claims under other states’ laws to proceed to Rule 23 clasatem,
provided that there is @amed plaintiff with standing to raise one clairk.g, McCormick 217

F. Supp. 3d at 143.

The courtjoins the lattercategory of courts “It is more logical toconsider named
plaintiffs’ ability to raise other statiew claims as a question of commonality, typicality, and
adequacy under Rule 23, rather than a question of stahdingat 144;seel Newberg on Class
Actions 8§ 2:6 (5th&. 2017)("[W] hen a class plaintiff shows individual standing, the court should
proceed to Rule 23 criteria to determine whether, and to what extent, titdfpiaay serve in a
representative capacity on behalf of the cldssThis is becauseas the court in McCormick
explaired “standing analysis cannot address whether one plaintiff shouldld¢oabring claims
on behalf of others” in the class action context. 217 F. Supp. 3d4at [Mother words,
Defendang’ focus on standingo assert that Piatiffs cannotrepresent putative class members
from other gates is misplacedhe standing inquirpertains to whether a court has been presented

with areal“case or controversyanddoes not require analysis of residencyte location of an
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injury. Instead, sucltonsiderations are appropriately resolved at the class certification stage,
which is ‘designed precisely to address concerns about the relationship betweetads
representative and the cldss1l Newberg on Class Actions 8 2:6 (5th @917) In short,
“standing is the wrong conceptual framework [ioefendants’]purpose.” Dragoslavic v. Ace
Hardware Corp, 274 F. Supp. 3d 578, 586 (E.D. Tex. 2017)he court therefore denies
Defendants’ motion to dismiss thkaitns of putative class @mbers
C. Sufficiency of Pleading’

Having resolved the jurisdictional matters raised by Defendanteir motion, the court

movesto thesufficiencyof Plaintiffs’ Second Amended Complaint, addressing each @otuntn.

1. Breach of Contracand Breach of the Duty of Good Faéhd Fair Dealing
(Count ))

Countl of Plaintiffs’ SecondAmended Complainadvances relatedaims of breach of
contract and breach of the implied duty of good faith and fairrgadising fronthe norpayment
of bonugesallegedlyowed under the Gainsharing progrtarfiro prevailon a claim of breach of
contract, a party must establish (1) a valid contract between the p@jias; obligation or duty
arising out of the contract; (3) a breach of that duty; and (4) damages bsilsedch. Francis
v. Rehmanl10 A.3d 615, 620 (D.C. 201%ge also Daisley v. Riggs Bank, N2V2 F. Supp. 2d
61, 70 (D.D.C. 2005) (“Mtwithstanding an awill employment agreement, an employee and

employer may still contract regarding other termsgchs@s bonuses or stock optidhs.

6 The court defesruling on Defendants’ request to limit the scope of Plaistifomplaint to th 27 states where it
alleges WFM Group operates until the class certification st&geDefs.” Mem. at 25 n.10.

"In this round of briefing, the parties do not discuss the substdativef the jurisdictions in which Plaintiffs’
common lawclaims arise. Thus, as do the parties, the court limits its analysiesé claims under the law of the
District of Columbia, reserving analysis under the laws of other jutisdgfor a later stage. In future briefing, to
the extent the parties ask the court to decide matters on the basi®l states’ laws, the parties are to squarely
address whether there are material variations in state law.
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“However, tostate a claimor breach of contraco as to survive a Rule 12(b)(6) motion to dismiss,
it is enough for the plaintiff to describe the terms of the allegedadr@nd the nature of the
defendant breachi. Francis 110 A.3d at 62Qemphasis added).

At this stage, Plaintiffs have alleged all they need to seridefendants’ motion: a
description of the terms of the alleged contraaetd the nature of the defendanbreacti Id.;
see alsoDaisley, 372 F. Supp. 2d at 791 (denying motion to dismiss plaintiffs’ breach
contract claim, where plaintiff plausibly alleged that he and his erapltanally modified an offer
letter to entitle plaintiff to an annual bonus of up to 100% of hselsalaryan annual salary
increase, and an initial allocation of stock options “if definedgoarédnce objectives were rhet
tha he satisfied those objectivesnd that his employer breached the oral agreemdpigintiffs
allege thatDefendants entered into anal contract with Plainti§ by promisingto provide each
Plaintiff with a compensation package that included automadicus payments under the
Gainsharing prograin addition to a base salary and beneiitg€onsideration for Plaintiffs’ labor
2d Am.Compl. 1108. Plaintiffs assert that they performed their end of thgababyworking
hard to creata surplus in each of their departments, but Brefendantdreached the agreement
by “cooking the booKsto underminethe Gainsharing progra@nd depive Plaintiffs of their
earned bonusesld. 1 10910; Pls.” Opp’n at 22. These allegations adequately make out a
breachof-contract claim at the motieto-dismiss stage.

Defendantsurge the court to conclude otherwisessering that, as alleged, Plaintiffs’
breachof-contract claim fails because Plaintiffs have not shown that they reachagreement
about thematerialterms of the Gainsharing program at the time they entered intoaheoatracs
of employment. Specifically Defendants point out that Plaintiffs did not learn about the specifi

of the Gainsharing program, including the predetermined goals theirtulepés needed to
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achieve to create a surplus, uafiter they began working for Whole Foods stores, thusithgly
Plaintiffs’ claim that the parties orally agreed to all material detdih support of this argument,
Defendants rely oSteven R. Perles, P.C. v. Kagy'3 F.3d 1244 (D.C. Cir. 2007y which the
D.C. Circuit reversed the district cowtfinding following a bench triathat ajunior attorneyand
her employer entered into amforceableoral contract entitling her to osthird share of the fee
awarded to the firm in each caséd. at 1246. The D.C. Circuit held that the junior attorney
could not stablish the existence of an enforceable oral contract because the evidenishedtabl
that she and her employer never reached any agreement with regard to teoaftratms”:
(1) how long the junior attorney needed to work on the case to obtashaer of the fee, and
(2) the kind of work she would have to ddd. at 1253. Absent agreement by both parties
regarding these material ternige court heldno enforceable contract could exiskd. at 1252.

But Kagys reasoning—centered on resolving whether the junior attorney cprdgail on
her breackof-contract claim—is not controllingat this stage As Plaintiffs point outthe analysis
employed irKagydoes not goverwhether Plaintiffs’ breaclf-contractclaim survives a motion
to dismiss;rather, whether a valid, enforcealdeal contract wasactually formed between the
partiesis an inquiry to beonsidered at summary judgmengee Francis110 A.3d at 625 (finding
error in trial court’'s dismissal of breadfcontract claim at moticto-dismiss stage and
concluding thatbefore the [trial] court could find that nalid contractwas formed between the
parties,it was obligated to tredtlefendants’Jmotion as a motion for summary judgment and to

afford [plaintiffs] an opportunity to comdorward with affidavits, documentation, or other
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evidence to establish precisely what work appellantotisggd to perform and performed”
(internal quotation marks and alterations omitted) hus,Kagydoes not help Defendants.
Likewise, Defendants’ ¢ation toBarros v. GEICO, Ing.is inapposite. There, the court
dismisseda plaintiff's conclusory breachof-contract clan against an insurer becausee
complaint was devoid of any facts indicating that a contract betw/des insurer and plaintiff]
seff] forth a duty thafthe insured] ha[dfailed to perform.” 79 F. Supp. 3d 32, 36 (D.D.C. 2015).
In Defendants’ view, the allegations in this case are, like thodgamos too vague and
unsubstantiated to identify a duty tHaefendantswere required te-but failed te—perform.
AlthoughBarroswas decided on a motion to dismiss, its similarity to the instapterads there.
The plaintiff inBarrosdid not allegeanyfacts identifying a duty that the insurer failed to perform,
and even ¢oncedel[d] that [the insurer] [lah no duty to pay a claim” under the contract absent
circumstances not present in the cadd. at 38. Here, by contrast, Plaintiffs’ allegations are not
“legal conclusiofs] couched as factual allegatiii’ that arenotentitled to an assumption of truth
at this stage. Mountain States Legal Found. v. Bugt6 F.3d 1132, 1137 (D.Cir. 2002).
Rather, Plaintiffs have plausibly alleged that Defendants owech a duty of payent of
Gainsharing bonuses upon the creation of a surplus in their depéstiend that Defendants
reneged otheir promises to pay Such allegations ar@ah appropriate formulation of a claim for
breach of contract,” and the coatcordinglydenies Defendants’ motion to dismiss the breach
of-contract claim. SeeAmes v. HSBC Bank USA, N.No. 06-2039,2007 WL 1404443at *3
(D.D.C. May 11, 2007}denying motion to dismiss claim for breach of contract wheretgfain

alleged that she was offered various incentives in consideration faacheptance of a vice
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president position anelocationto the District of Columbiandthat her employer failed to tender
compensation once she performed).

Having concluded that Plaintiffs have stated a claim for breach ofaobntine court also
denies Defendants’ motion to dismiss Plaintiffisiim for breach of the implied covenanitgood
faith and fair dealing. To state such a clateplaintiff must allege either bad faith or conduct
that is arbitrary and capricious.Abdelrhman v. Ackermarr6 A.3d 883, 89192 (D.C. 2013).
“If a party ‘evades the spirit of the contract, willfully renderpérfect performance, or interferes
with performance by the other party, he or she may be liable for boédehimplied covenant of
good faith and fair dealing. Sundberg v. TTR Realty, LL @09 A.3d 1123, 1133 (D.C. 2015)
(quoting Paul v. Howard Uniy. 754 A.2d 297, 310 (D.C. 2000)).Here, Plaintiffs have
sufficiently alleged that Defendants “evgd] the spirit” and “willfully render[ed] imperfect
performance’df the oral contract for automatic paymentGainsharing bonusds/ engaging in a
nationwide manipulation of the progranSee d. Accordingly, Plaintiffs’ breach of the duty of
good faithand fair dealinglaim survivesDefendants’ motion.

2. Unjust Enrichment (Count II)

Count Il of the Second Amended Complaint asserts a claim of unjiugtreent. “Unjust
enrichment occurs when: (1) the plaintiff conferred a benefit odé¢fendant; (2) the defendant
retains the benefit; and (3) under the circumstances, the defendetation of the benefit is
unjust.” Smith v. Rubicon Advisoiisl.C, 254 F. Supp. 3d 245, 249 (D.D.C. 2017). Forthe same
reasons the court found Plaintiffs’ contractakdims sufficiently pleaded, theourt finds that
Plaintiffs have sufficiently alleged claim for unjust enrichment. fi&r conferring a benefit on
Defendants-namely, the surplusreated by their labor irheir respective departments

Defendantainjustly aad wrongfully retained the surplus for their own benefit in contrasendf
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the Gainsharing programThat allegation is sufficient to state a claim for unjust enniht.
Defendants’ arguments to the contrary are unpersuasive and coettidweP laintifs’ allegations
and te court therefre denies Defendants’ motion to dismiss Plaintiffs’ unjust emrént claim

Defendants alternatively request dismissal of Plaintiffs’ claim akodtipe of Plaintiffs’
breachof-contractclaim. It is true that,Tijn general, a plaintiff cannot maintain an unjust
enrichment claim comening an aspect of the partie®lationship that was governed by a
contract. Rubicon Advisorsl.LC, 254 F. Supp. 3d at 249. Howevat,this stagePlaintiffs
may pursue an unjust enrichment clasian alternative theory of liabilitgyen if thg ultimately
cannot recover under both claim&edd. (“A party may state as many separate claims or defenses
it has, regardless of consistencfguioting Fed. R. Civ. P. 8(d)(3) The court therefore declines
to dismiss Plaintiffs’ alternative theory of unjustrichment

3. State Wagéaw Claims(Counts llithrough X)

Counts Il 1V, VI, VII, VII, IX, and X of Plaintiffs’ Second Amended Complaint allege
that Defendats violated state wage lawsspecifically the District of Columbia’s Wage Payment
and Collection Law ("DCWPCL"), D.C. Cocg8 32-1301et seq.Marylands Wage Payment and
Collection Law (“MWPCL"), Md. Code Lab. & Empl.88 3-501et seq. and the Oklahoma
Protection of Labor Act, Okla. Stat. tit. 488 165.1et seq—when they failed tgay certain
Plaintiffs the bonuses they earned under the Gainsharing program in the negumedrby the
statute, both duringtheir employment and afteheir employmenended.

At the outset, the court grants Defendants’ Motion to Dismiss as totodrand X.
These claims arise und®klahoma Protection of Labor Aahdpertain to allegations of Plaintiff
Strickland on behalf of herseHnd all others similarly situaden the Oklahoma subclassSee2d

Am. Compl. 11151-62. As discussed abovsyupraPart V.A, the court cannot exercise personal
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jurisdiction over theclaims of Plaintiff Strickland. The court therefarastdismissCounts IX
and Xwithout prejudice

As to the remainig claims arisinginder the DCWPCL and MWPCDefendants contend
that these claims should be dismissed because Plaintiffs havéavah shat the tearbased
Gainsharinghonuses constitutavages within the meaning ofhesestatutesandtherefore fail to
state a claim Defs.” Mem. at 5, 34 According to Defendantdecause the Gainsharibgnuses
are not basedn an individual employee’s performance, auwgchbonuses cannot constitute a
covered'wage” The court disagrees

The DCWPCL stablishes requirements “regarding how and when employers @yst p
their employees’ wages [and] it establishes a framework for recovanysag@n employer who
violates its provisions.” Driscoll v. George Wash. Univ938 F. Supp. 2d 19, 223 (D.D.C.
2013). The MWPCL likewise sets out the terms by whiah employemust pay wages to its
employees anénables an employee to bring an action against an employevialates those
terms. See generalld. Code Lab. & Empl88 3-501et seq. To state a clainundereither
statute Plaintiffs must show that the monies clainsadisfy the statutory definition af “wage”
Under the DCWPCLwages’” mean“all monetary compensation after lawful deductiomsed
by an employefor labor or services rendered, whether the amount is determined os, datst
piece, commission, or other basis of calculation.” D.C. Ca32®801(3). Under the MWPCL,
a “wage” means “all compensation that is due to an employee for engndbymMd. Code Lab.
& Empl. §3-501(c)(1). As relevant herdyothstatutes define “wage” to include a “bonus."See
D.C. Code 82-1301(3)(A)Md. Code. Lab. & Empl. 8-501(c)(2)(i).

In support of their argument that the Gainsharing bonuses are agesivwithin the

meaning of these statutd3efendants cite towo casesDorsey v. Jacobson Holman, PLLZ56
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F. Supp. 2d 30 (D.D.C. 2010and Skripchenko v. VIRXSYS CaqriNo. 130004, 2014 WL
4826788 (D. Md. Sept. 26, 2014PDefendants’ reliance on these cadesvever,is unavailing

In Dorsey the gaintiff sought recovery under tHeCWPCL for her employer’s failure to pay a
yearend bonus. 756 F. Supp. 2d at-3B. Her employer however,argued that because her
yearly discretionary bonus was not guaranteed compensation, it was ‘n@ge.” Id. In
granting summary judgment in favor of her employer, the courtreddehat theplaintiff failed

to “identify the criteria for bonuses, wheththere was any written document of the policy, who
decided bonus amounts, or other important aspects of the polidy.at 36. In light of the
statutory definition of a “wagéD.C. Code 832-1301(3)the court concluded that the plaintiff's
discretionary yearend bonus could not constitute a wage because it was not “owed” liert rat
“given only by leave of the employer.’ld. (emphasis added).

Quite unlike the yeaend bonus irDorsey which was awarded to employees only “by
leave of the employer,756 F. Supp. 2d at 3@Jaintiffs in this case have sufficiently alleged that
payment of a Gainsharing bonus was not subject to any employeatidiscbut ratheautomatic
and mandatory uposatisfaction of the condition that the departmentvinch Plairtiffs were
employedobtained a surplus 2d Am. Compl. § 15 (alleging that the “Gainsharing program
distributes automatic (nediscretionary) bonusesd qualifying employeeskf. Rothberg v. Xerox
Corp., No. 12617, 2016 WL 10953882, at *34%9 (D.D.C. Fd. 3, 2016) (citingDorseyand
granting summary judgment in favor of employer on plaintiff's mlahat employer violated
DCWPCL by failing to pay incentive commissions where such paymas “subject to a
significant degree of management discretion” alahpff “did not satisfy the condition to be

entitled to the commission”).That critical distinction makeSorseyinapplicable.
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Defendantsteliance orSkripchenkas similarly misplaced In that case, the district court
denied summary judgmenttioe plaintiff-employee®n theirMWPCL claim for unpaid “retention
bonuses” because there was a genuine issue of fact as to whether the enydoyesgitled to
the bonus such that it constituted a “wage” under the MWP@Q014 WL 4826788, at *H.
Reasoning that a “bonus” is only a “wage” if it was “promised as a ternmpfogment as
compensation for the employees’ services and [was] not depemdeoinditions other than the
employees’ efforts,the courtdeclined to grant summary judgment te gmployee light of an
affidavit from the employer asserting that sueentionbonuses were “contingent upon the
financial performance of the compahyld. at *3, *6 (citing Medex v. McCaheB11 A.3d 297
302-03 (Md. 2002)). But this case is not ke Skripchenko As alleged by Plaintiffs, the
Gainsharing program and bonuses were presented as part and parcel oldpeeogmpensation
package at Whole Foods grocetgresand critically, Gainsharing bonuses were not contingent
on the discretionof the employer, bubn the satisfaction of conditions under the program
Skripchenkdherefore is distinguishabfeom the factsof this case

In any eventSkripchenkacannotbear the wight Defendants place upon iDefendants
assertthat Skripchenkocompels the conclusion thé&bonuses” constitute “wages” under the
MWRPCL only if such bonuses are “renumeration for individual efforts and aanients solely
within an individual's control. Defs.” Reply at 18. BuDefendants neglect to cite relevant
Maryland Court of Appeals cases interpretsagtion 3505 of the MWPCL to appl§when wages
have been promised as part of the compensation for the employment meahged all
conditions agreed to in advance for earningse wages have & satisfied.” Catalyst Health
Sds., Inc. v. Magill 995 A.2d 960, 969 (Md. 201ee alsdVhiting Turner Contracting Co. v.

Fitzpatrick 783 A.2d 667, 67273 (Md. 2001 “Once a bonus... hasbeen promised as a part of
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the compensation for servidbe employee would be entitled to its enforcement as wages” under
the MWPCL). In other wordsunder the MWPCLthe relevant inquiry is netas Defendants
suggest—-whether the bonus to be awarded is attributablely to theindividual efforts of an
employee but rather whether the bonus is “owed,” or has been pronmsdte employee subject

to certain preconditionsthat must be fulfilled

In sum, the court concludes that Plaintiffs have, at this stag#giently shown that the
Gainsharing bonuses arewvdges” within the meaning of the DCWPCand MWPCL
Defendan’ Motion as to Countsl, IV, VI, VII, and VIIl is therefore denied.

4, Fraud (CountXl)

Count Xl of the Second Amended Complaint asserts a fcdaidh based on false
representationBefendantsnadeto Plaintiffs during their employment interviews and throughout
their employmentthat Plaintiffswould be paid mandatory Gainsharing bonuses while employed
at Whole Foods stores. d2m. Compl. L64. Plaintiffs allege that Defendants knew thate
representations were false, in light of Defendants’ nationwidetipe of labor cost shifting, and
further that Defendantsiade these misrepresentations to fraudulently induce Plaintiffscept
employment and continue working with Defendantd. [ 164-66. Plaintiffs aver that they
relied on these misrepresentations and consequently womadother emjplyment opportunities,

acceptecemploymentwith Defendants, and continugal work for Defendants Id. § 167.

8 Count V of Plaintiffs’ Second Amended Complaint, brought purstetite recorekeepingprovisionof the DC.
Minimum Wage Revision Act, D.C. Code3®-1008, likewise survives Defendants’ Motion to DismisE&ven
assuming that Plaintiffs can bring a private cause ofragimsuant to this provision, any recovery for Defendants’
falsification of Gainsharing psgramrecordswould be duplicative of any recoveigvailableunder the DCWPCL.
The court therefore declines to engage in an unnecessary analylsetloér the Acprovides a private cause of action
at thisjuncture. In any eventproof of a violation othe Act's recorekeeping requiremengotentiallywill “lighten”
Plaintiffs’ burden to prove the amount of wages owed to them as & oeBdfendants’ purported violations of the
DCWPCL. E.g., Guevara v. Ischia, Inc47 F. Supp. 3d 23, 28 (D.D.C. 2)(asessingmpact of employer’s
failure to maintain records under D.C. Cod8281008 and the Fair Labor Standards Act, 29 U.S.Z1¥c),on
employee’s burden to prove damag&&Entura v. Bebo Foods, In@38 F. Supp. 2d 18 (D.D.C. 2010) (same).
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Defendantslo not attack the indivigal elements of Plaintiffs’ fraud claim but instessbk
to dismiss Plaintiffs’ fraud claim asproperlyduplicative ofPlaintiffs’ breachof-contract claim,
assertinghat Plaintiffs have merely repackaged the allegations sustaimimgctimtract claim as
fraud allegations. To that end, Defendants note thatri[the field of fraud . .there is ageneral
reluctance to allow a claim of fraud to proceed when the fraud contemplated tgithi& does
not seem to be extraneotgssthe contract, but rather on the performance of the contract’itself.
Regency Commc'ns, Inc. v. Cleartel Commc'ns, b0 F. Supp. 2d 36, 41 (D.D.C. 200%9¢
Plesha v. Fergusqry25 F.Supp.2d 106, 113 (D.D.C2010) (District of Columbia law requires
that the factual basis for a fraud claim be separate from any boéaohtract claim that may be
asserted). In other words, in Defendants’ view, beca&daintiffs’ fraud claim arisesut of the
samerepresentationabout the Gainsharing program that animate their bre&chntract claim,
thoserepresentations cannot provithe basis for an actionaliiert.

In the District of Columbiaconduct that occurs during the course of a contliapute may
support a separate fraud claim “when there are facts separable from the tévensawitract” and
“when there is a duty independent of that arising out of the contsatff so that an action for
breach of contract would reach none ofdaenages suffered by the tort.Choharisv. State Farm
Fire & Cas Co., 961 A.2d 10801089(D.C. 2008) Thus, to maintain a fraud claim, “the injury
to the plaintiff must be an independent injury over and above the rsappdintment of plaintiff's
hope to receive his contractéat benefit.” Id.

The court agreesin part with Defendants that Ptiffs have impermissibly repurposed
some—but not al—allegations that are duplicative of their breaoifrcontract claim
Specifically, Plaintiffs’ allegations pertainingo Defendants’ misrepresentations regarding

automatic payment under the Gainsharinggpamthroughout their employmemerelyreiterate

31



Case 1:16-cv-02483-APM Document 34 Filed 03/15/18 Page 32 of 33

Plaintiffs’ disappointment in not receiving the benefits bargained for in tdralrcontract with
Defendants Because the alleged withholding of spcbmisedoonuses is “the specific behavior
the contrat required” of Defendantsuch allegationgannot be considereaXtraneous to the
contract.” Regency Commc’ns, Ind.60 F. Supp. 2dt 41242. Accordingly, to the extent that
Plaintiffs seek tgremisetheir fraud claimon Defendantsviolations of the terms and conditions

of theoral contract the partientered into for automatic payments under the Gainsharing program,
those allegations are duplicatigéthe breactof-contract claim and cannot provide the basis for
an independenbtt. See Jacobson v. Hofgarte8 F. Supp. 3d 187, 199 (D.D.C. 2016) (rejecting
the plaintiffs’ attempt to rely on statements arising from contracot&igpns to support a fraud
claim “[b]ecause those issues directly involve the terms and comglvf the [contract]”).

The remaining allegations supporting Plaintiffs’ fraud claimswever,are sufficient to
state a claim because thag ‘based on the misrepresentations fR&intiffs] claim [D]efendants
made with knowledge of their falsity and wittetspecific purpose of misleading [Plaintifisio
taking the job.” Dooley v.Metro. Jewish Health SysNo. 024640, 2003 WL 22171876, al®
(E.D.N.Y. July 30, 2003). Thesemisrepresentati@precedd the formation of the oral contract
and, as Plaintfis allege, induced them to accept employment with Defendai@ecau® of these
fraudulent misrepreséations and omissions, Plaintiffs did not face mere contractual
disappointment-they entered into a contract .that they would not have otherwisddcobson
168 F. Supp. 3d &00. The injuries arising from the alleged fraud in the inducement are thus
sufficiently independent from the injuries stemming from Defetglaalleged failure to pay
Gainsharing bonuses as promisedhe oral contract Seeid. Accordingl, the court denies

Defendants’ motion to dismiss Count XI of the Second Amended Gimhpl

9 Because the court concludes that Plaintiffs have stated a claimadat ih the inducemenit need not address
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V. CONCLUSION AND ORDER

For the foregoing reasonBefendants’ Motion to Dismiss PlaintiffSecondAmended

Class ActionComplaintis granted in part and denied in pas$ follows:

1. All claims of Plaintiffs Bowens and Strickland are dismissedauitiprejudice for

lack of personal jurisdiction.

2. All claims against WFMI are dismissed without prejudice for lack ofqmeal
jurisdiction.

3. Counts IX and X aréeismissed witbut prejudice.

4. Counts I, Il 1lI, 1V, V, VI, VII, VIII, and Xl may proceed against Defendant WFM
Group.

A
Dated: March15, 2018 Ait P-Mehta ,
Upited States District Judge

Plaintiffs’ alternative argument that the punitive damageyg seek are “special damag#sit state a claim for fraud.

SeePIs.” Opp'n & 38.
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