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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
SANDRA FOOTE Individually and as Personal )

Representative of the Estate of Lester Foote, )

Plaintiff, ))

V. )) Civil Action No. 16-253QRBW)
JANE E. WILLIAMS, ))
Defendant. ))

)

MEMORANDUM OPINION

The plaintiff, Sandra Foote, individually and as personal representdtifie estate of
her late husband,ester Footebrings this civil actio against the defendant, JafN@liams,
asserting claims afegligence and negligent misrepresentati8ae generallAmended
Complaint in Negligence (“Am. Compl.”)Specifically,the plaintiff alleges thahe defendant, a
PrimericaLife Insurance Company (“Primericaif)surance agent, negligently failed to add the
plaintiff as a beneficiary thester Foots life insurance policy, andhisrepresented to Lester
Footeandthe plaintiff that she had done sBeeid. {1135-52. Currently éfore the Court is the
Defendant’'aViotion to Dismisshe Amended ComplairftDef.’s Mot.”), which seeks dismissal
of the Amended Complaint on the grounds that this Court lacks personal jurisdiction over the
defendant, and th#he plaintiffhas failed to state a claim upon which relief may be grarfeé

generallyDef.’s Mot. Upon careful consideration of the parties’ submissiding,Court

L In addition to the filings previously identified, the Coconsidered th following submissions in rendeg its
decision: (1)Defendant Jane E. Williams’ Memorandum of Law in Support of Her Motiorigmiss Amendd
Comphint (“Def.’s Mem."); (9 the Plaintiff's Opposition to Defendant’s Motion @ismiss (“Pl.’sOpp’n”); and
(3) Defendant Jane E. Williams’ Reply in Support of Motion to Dismiss AtedrComplaint (“Def.’s Reply”).
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concludes for the following reasons that it must grant the defendant’s motion argsdiseni
Amended Complaint because the Court cannot exercise personal jurisdiction ovéerndartde
l. BACKGROUND

The plaintiff alleges the following in her Amended Complaimt2002,Lester Foote
completed an application forRxrimericalife insurance policyseeAm. Compl.{ 12, at the
defendant’s home in Philadelphia, PennsylvasegDef.’s Mot., Exhibit (“Ex.”) D (Declaration
of Jane E. Williams (“Williams Decl.”) § 12. The defendant is a Primericankigrance agent
and Lester Foote’s cousirAm. Compl.y17, 10. In the policy, Lester Foote designaied
beneficiares, including his godiaughter,for $1,300,000 of the $1,500,000 amount of the term
life insurance policy for which he appliedld.  13. Primerica issued the policy on May 19,
2002. Seeid. 1 15;see alsad., Ex.3 (Primerica Policy).

After Lester Foote married the plaintiff on March 31, 2010 idl7, he sought to add the
plaintiff as a beneficiary and remove all other beneficiaries exugpod-daughtdrom the life
insurance policy, id. 119, 21 He “contacted [the defendant] to prepare the necessary
paperwork to effectuate his desired change in beneficiareg 20, and completed a policy
change application at the éefdant’s Philadelphia home, “in which he listed [the plaintiff] and
[his goddaughter] as the Principal Beneficiaries,” Bed.’s Mot., Ex. D (Williams Decl.) 17;
see als®Am. Compl., Ex. 4 (Policy Change Application (“Policy Change Appl.After the
defendant submitted the policy change application to PriméRcayerica advised [the
defendant] that it had received the Policy Change Application, but requested dianfasto
the nature of the change being requesiddf 23;see alsad., Ex. 5 (Policy Change Inquiry);

however, the defendant “never provided a written response to that inquiry,” id. § 24.



In 2011, the defendant visited her aunt, whbaster Foote’s mo#r, in the District of
Columbia, and Lester Foote and the piffirwere present during the visit. Id. § 25. While there,
Lester Foote asked the defenddiidid you take care of the change of beneficiary®' \hich
the defendant] responded affirmatively, stating that she had ‘taken caré d¢d.itin February
2013, the defendant again visited Lester Foote’s mother’'s home to attend herdndevaile
there, “Lester Foote stated to [the defendant], ‘Take care of my familygipresence of [the
plaintiff] and their child. [The defendant] responded by stating, ‘You don’t have to Woltdy.

1 26.

Lester Foote passed away December 26, 2013d. § 29. Following his death, the
defendant \8ited the plaintiff at the plaintifffiomein the District of Columbia, where she
“advised [the plaintiff] that she ‘would be getting a lot of money soom.” 30> However,
after the plaintiff later made a claim for hentitlement as a beneficiary béster Foote’s
Primericapolicy, id. 1 31, Primericd’brought an action for interpleader to determine the
respective rights of the [original beneficiaries] to the proceeds of ey Hothe United States
District Court for the District of Marylandjd. § 32. On March 21, 2016, that couredithat
“because Lester Foote had failed to obtain written waivers from the original . . .
[bleneficiaries. . . as required by the terms of the contract, [the plaintiff], individually, had no
legal right to any portion of the . . . insurance procéets. | 34.

The plaintiff filed her original Complaint in this actiom December 8, 2016, in the
Superior Court of the District of Columbialleging “a single count of negligence against Jane E.

WilliamsJ] arising from her alleged conduct . . . with regard to a life inseraonticy issued to

2The defendant disputes that$béhree communications occurreskeDef.’s Mot., Ex. D (Williams Decl.) 11 20
22, but the Court musesolve these “factual discrepancies in favor of the plaintiff at this stage of the litigation.
Cranev. N.Y. Zoological Soc'y, 894 F.2d 454, 456 (D.C. Cir. 1990)




Lester Footé SeeNotice of Removal of Civil Action from the Superior Court of the District of
Columbia 1 1. The defendant removed the action to this Court on December 30e2@l Gts
4, andfiled a motion tadismiss the emplaint on January 13, 201sgeDefendant Jane
Williams’ Motion to Dismissat 1(Jan. 13, 2017), ECF No. 7. The plaintiff filed her Amended
Complaint in this Court on February 3, 2048serting a claiffor negligence as well asclaim
for negligent misrepresentatioeeAm. Compl.at6, 9, 113 Specifically, the plaintiff argues
that the defendant “had a duty to make reasonable efforts to pérfaenvicgs] for her client,”
id. 1 37, and breached this duty by failingdke thenecessary steps to fulfill Lester Foote’s
request to add the plaintiff as a beneficiary to his life insurance pséeid. 1 41. Furthermore,
the plaintiff alleges that the defendant “negligently represented tor lFestée on two separate
occaions . . . that she had taken the requisite actions to make [the plaintiff], individually, a
beneficiary of his life insurance policy, in replacement of all of the originadfimaries other
than his goddaughter, ‘MBL.” Id. § 47. The defendant fildger motion to dismisthe
Amended Complaint on February 17, 204&eDef.’s Mot.at 3 arguing, among other things,
that the plaintiff has not met her burden of establishing that this Court has perssedaitjon
over the defendant because “the ordpauct that [the] [p]laintiff claims occurred in the District
of Columbia upon which jurisdiction couen remotely be based were .statements that [the
defendant] allegedly made in response to inquiries made by Mr. Foote.” Def.’s M&m. a
Il. STANDARD OF REVIEW
When a defendant moves to dismassasdor lack of personal jurisdiction pursuant

to Federal Rule of Civil Procedure 12(b)(2)plaintiff bears the burden of establighafactual

3 “Because the plaintiff timely amended [heompldnt, and because [the defenddiled [a] separate matin[] to
dismiss the plaintiff's [flirsComplaint, the Court will deny [the defendahtisotion[] to dismiss the plaintiff’s
original complaint as moot.AbdusSabdur v. Hope Vill., Inc., 221 F. Supp. 3d 3, 7 n.2 (D.D.C. 2016)t¢Wa
J.).




basis for the cours’ exercise of personal jurisdictioner the defendant. Crane v. N.Y.

Zoological Soc'y, 894 F.2d 454, 456 (D.C. Cir. 19%®e ale First Chi. Int’l v. United Exch.

Co., 836 F.2d 1375, 1378 (D.C. Cir. 1988A] plaintiff must make aprima facieshowing of
the pertinent jurisdictional facts.” (citations omittedfjonclusory statements do not satisfy this

burden. SeeGTE New Media Servs., Inc. v. BellSouth Corp., 199 F.3d 1343, 1349 (D.C. Cir.

2000)(citing First Chi, 836 F.2d at 1378-J9Instead, there must be specific allegations

connecting the defendant to the foruBee, e.g.Second Amendment Found. v. U.S. Conference

of Mayors 274 F.3d 521, 524 (D.C. Cir. 2001Because the @urt is permitted to “consider
material outside of thel@adings in ruling on a ntion to dismiss for lack of. . personal

jurisdiction,” Artis v. Greenspan, 223 F. Supp. 2d 149, 152 (D.D.C. 2@@#t)g Land v. Dollar,

330 U.S. 731, 735 n.4 (19973hose allegtions may be “bolstered by . affidavits am other

written materials as [the plaintiff] can otherwise obtaMwani v. bin Laden, 417 F.3d 1, 7

(D.C. Cir. 2005) And, although the cotineed not accept the plaintiff's allegations bearing

upon personal jurisdiction as trigeeAssociatedProducers, Ltd. v. Vanderbilt Univ., 76 F.

Supp. 3d 154, 161 (D.D.C. 2014factual discrepancies appearing in the record must be

resolved in favor of the plaintiff,Crane 894 F.2d at 45€citation omitted).

1. ANALYSIS
When evaluating whetherhitas persoal jurisdidion over a defendant, the Countist
first “determine whether jurisdiction over a party is proper under the applicaigi@arm statute
and,” only if the conduct in question falls under at least one of the criteria set loatiamgarm
staute, determine “whether [exerting jurisdiction over the party] accords with tharaks of

due process.'United States v. Ferrgré4 F.3d 825, 828 (D.C. Cir. 1995)herefore, as a first

step, he gaintiff must “establish[] the [Qjurt’s personal jurisdiction over the defendant” under



at leastone provision of the District’s longrm statute.Day v. Cornér Bank (Overseas) Ltd.,

789 F. Supp. 2d 150, 155 (D.D.C. 2011).

In herAmendedComplaint and oppositioto the motion to dismiss, the plaintiff asserts
that the Court can exercipersonal jurisdiction over the defendant under subsections (a)(1),
(@)(2), and (a)(3)seeAm. Compl. 11 1-2as well asubsections (a)(4) and (a)(6gePl.’s
Opp’n at 2, of the District’s longrm statuteseeD.C. Code § 13-423 (2004) These provisions
state:

(a) A District of Columbia court may exercise personal jurisdiction over a person
who acts directly or by an agent, as to a claim for relief arising from the
person’s —

(1) transacting any businessthe District of Columbia;

(2) contracting to supply services in the District of Columbia;

(3) causing tortious injury in the District of Columbia by an act or omission in
the District of Columbia

(4) causing tortious injury in the District of Columbia by an act or omission
outside the District of Columbia if he regularly does or solicits business,
engages in any other persistent course of conduct, or derives substantial
revenue from goods used or consumed, or services rendered, in the District
of Columbia; . . [or]

*k%k

(6) contracting to insure or act as a surety for or on any person, property, or
risk, contract, obligation, or agreement located, executed, or to be

4 The defendant argugwithout citing to any supportiniggal authoritythatthe plaintiff “should be bound by her
Amended Complaint” with regéd to the provisions of the District of Columbang-arm statute under which she is
asserting personal jurisdiction, and thile plaintiff'sreliance on subsectiofa)(4) and (6pf the longarm statute

in her opposition should not be consider&kf.’s Reply at 1.However, tke undersigneavill againjoin other
members of this Court iconsideing all long-arm statute prasions recited by the plaintifeee, e.gHardy v. N.
Leasing Sys., Inc953 F. Supp. 2d 150, 1558 (D.D.C. 2013])considering grovision of the longarm statute that
was notasserted in the complaint, but instead in the plaintiff's opposition to ¢tiemto dismiss)Orellana v.
CroplLife Intern, 740 F. Supp. 2d 337338 (D.D.C. 2010)XWalton, J.) (considering alternate bases of jurisdiction
that were not asserted in thengplaint, but instead in the plaintiff's responses to the defendantiemto dismiss);
Atlantigas Corp. v. Nisource, In@290 F. Supp. 2d 34, 43 (D.D.C. 2003) (considering a fourth basis for personal
jurisdiction asserted for the first time in a suppdatal memorandum), becauses permitted td'consider material
outside of the pleadings in ruling on a motion to dismiss for lack gfersonal jurisdiction,Artis, 223 F. Supp. 2d
at152




performed within the District of Columbia at the time of contracting, unless
the parties otherwisgrovide in writing . . . .

Id. 8 13-423 (a)(1)—(4), (6).

A. D.C. Code,Section13-423(a)(1)€2), (6): Transacting Any Business Contracting to
Supply Services or Contracting to Insure in the District of Columbia

The District of Columbia Court of Agals has made clear that “when there are no
allegations that a nonresident defendant’s contacts with a jurisdiction wéhe faurpose of
transacting business as an individual, but rather were only to perpetuate a rjsdrasiness,
that defendant cannot be sued individually under the ‘transacting business’ prongpoften

statute.” Flocco v. State Farm Mut. Auto. Ins. Co., 752 A.2d 147, 162 (D.C. 2000). Other

members of this Court have also distinguishetiveertransactional, contractyand
insurancerelatedbusiness activity performed laycompanyn the Districtand those actions
performed by an employee of that company “carriedsolgly in a corporate capacityNat'|

Cmty. Reinv. Coal. v. NovaStar Fin., Inc., 631 F. Supp. 2d 1, 5 (D.D.C. 2009) (quoting Wiggins

v. Equifax, 853 F. Supp. 500, 503 (D.D.C. 1994¥e alsdopff v. Battaglia, 425 F. Supp. 2d
76, 84 (D.D.C. 2006) (“[A]s a general rule, courts cannot exercise jurisdiction over indlividua
corporate fiicers or employees ‘just because the court has jurisdiction over the carpdtati
(quotingFloccg 752 A.2d at 162)).

This general principle of separating the actions of corporate entities fraa tfaheir
employees appliesot only to the “transacting business’ prong of the langr statute,” Flocco
752 A.2d at 162, but also to the “contracting to supply services” and “contracting to insure”
prongs because implicit in these provisiathe exercise glirisdiction overthe parties tahe

contract, seeWillis v. Willis, 655 F.2d 1333, 1338 (D.C. Cir. 1981) (applying the “contracting

for services” provision tthe contracting parties onlylardy v. N. Leasing Sys., Inc., 953 F.




Supp. 2d 150, 157-58 (D.D.C. 2018am¢g; COMSAT Corp. v. Finshipyards S.A.M., 900 F.

Supp. 515, 524 (D.D.C. 1995) (sams3e alsdValter E. Campbell Co. v. Hartford Fin. Servs.

Grp., Inc, 959 F. Supp. 2d 166, 172 (D.D.C. 2013) (“According to its plain language, the
[contracting to insure or acting as a surety] cladends jurisdiction only over claims arising
from an individual’s €ontracting’ to insure or act as a surety.”).

In this case, the plaintiff is suing the defendant on an indivioagitfor her actions or
omissions in the context ber work as a Primerica agerf'ee Am. Compl. 1 7, 11-12By
executing Lester Foote’s life insurance policy and submitting the pdimyge application for
that policy the defendant was merely acting as a Primemcgloyeeseeid., and not
“transacting busires as amidividual; Floccq 752 A.2d at 162, nor was she a contracting party,
seeAm. Compl., Ex. 3 (Primerica Policgt 4 (defining “we, our or us” as “Primerica Life
Insurance Company”)Therefore, it follows that the defendant’s conduct is not encompassed by
subsectionga)(1) (2), or (6) of theDistrict’s long-arm statute 8§ 13-423(a)(1)2), (6).

Accordingly, the Court cannot exercise personal jurisdiction over the defendantnpuctbhase
provisions.

B. D.C. Code,Section13-423(a)(4): Causing Tortious Injury in the District by an Act
or Omission Outside the District

Subsection (a)(4) provides that personal jurisdiction may be based on the defendant
“causing tortious injury in the District of Columbia by an act or oroissiutside of the District
of Columbia if [she] regularly does or solicits business, engages in anypetisestent course of
conduct, or derives substantial revenue from goods used or consumed, or services rendered, in
the District of Columbia.” 8§ 13-4&a)(4). The District of Columbia Circuit has interpreted this
provision to require (1) that the defendant caused tortious injury in the DistricR)ahadt one

of the “plus factor[s]” referenced in the provision is pres&eeCrane v. Carr814 F.2d 758,



762 (D.C. Cir. 1987) (concluding that, because subse(igd4)is broad in scope, the drafters of
the provision intended the “plus factor” requiremeset, “some other reasonable connection
between the state and ttiefendantseparate from anith addition to the irstate injury’ to serve

as a moreestrictve basis for personal jurisdictiorsge als®’Onofrio v. SEX Sports Grp., Inc.,

534 F. Supp. 2d 86, 93 (D.D.C. 2008) (summarizing and appGfiagg. Moreover, the plus
factor must be “separate from and in addition to th&tate injury.” Crane 814 F.2d at 762.

Here, the plaintiff fails to establish any “plus factor” or evidence to detrateshe
defendant’s regular course of business cornettte Districtindependent of her actions that gave
rise to this lawsuit See generalhAm. Compl.; Pl.’s Opp’n.Because it ishe plaintiff's burden

to establish a basis for personal jurisdictegeGTE New MediaServs, 199 F.3cat 1347 (“A

plaintiff seeking to establish jurisdiction over a non-resident . . . must demonstrate . . . pursuant
to section (a)(4), that the plaintiff [incurred] a tortious injury in the Distriet,itfury was

caused by the defendant’s act or omission outside of the District, and the defendamt diad on
three enumerated contacts with the District.”), the plaintiff must point to famtg,st

conclusory statements, to establish the criteria needed for personal fjunsdiaer this

provision,seeNaartex Consulting Corp. v. Watt, 722 F.2d 779, 787 (D.C. Cir. 1983)

(emphasizing that “conclusionastatement[s] [do] not constitute the prima fashewing
necessary to carry the burden of establishing personal jurisdiction”). Thus,dtdeapaintiff
has failed to identy anyaccompanying evidencd the existence of one of the section
13-423(a)(4) “plus factorsseegenerallyAm. Compl.; Pl.’s Opp’n, she has failed to meet her
burden to establish a basis for personal jurisdiction under subsgg{nof the longarm

statute see§ 13-423(ajf).



C. D.C. Code,Section13-423(a)(3): Causing Tortious Injury in the District by an Act
or Omission in the District

Finally, subsection (a)(3) of the loragm statute provides that personal jurisdiction may
be based on the defendant “causing tortious injury in the District of Columbia &gt or
omission in the District of Columbia.” § #23(a)(3). Central to this provisiasmthe causation
factor, which “requires that both act and injury occur in the District of Columbiéetfmer v.
Doletskaya, 393 F.3d 201, 208 (D.C. Cir. 2004). Thus, alone, even “intentional direction of
tortious conduct into a state is [in]sufficientdonfer personal jurisdiction.ld. at 209 (granting
a motion to dismiss based on the fact that the plaintiff had failed to establish ttietetheant’s
fraudulent actions and his resultant injury both occurred in the District). Heheregdrd tohe
plaintiff's negligence claim, the Court agrees with the defendant that ti&irifgf’s alleged
injury, if any, resulted from [the defendant’s] failure to effectuate thefimary change>an
omission whichallegedlyoccurred in Pennsylvania, and notliis District. SeeDef.’s Mem. at
11. In fact, thelefendant’sonly actions or omissions inigDistrict were healleged statements
to Lester Foote and the plaintiff whisae wasn this District visiting family. SeeAm. Compl.

11 25, 26, 30 Thus,becausehese statements would only supg@ortact constitutingegligent
misrepresentation claim, and ribe negligence claim, there is no negligebased causation
between the defendant’s actions irstistrict and the resultant injury in thidistrict.

However, with regard to the plaintiff's negligent misrepresentatiamgcknd
“assum(ing] [the] veracity” of any “welpleaded factual matter allegations” in the Amended

Complaintregarding that clainrseeAshcroft v. Igbal, 556 U.S. 662, 679 (2009), there is

apparent causation between the defendant’s alleged misrepresentative ssatehemwere
made in the District, and the plaintiff's resultant injusye Am. Compl. Y 46-52. To prove a

claim for negligent misrepresentation, the pl&imtiust show that: “(1) the defendant made a

10



false statement or omission of a fact, (2) the statement or omission was iloniofat duty to
exercise reasonable care, (3) the false statement or omission involved almsatexj and (4)

the plaintiff[] reasonably and to [her] detriment relied on the false information.” Regan v. Spicer

HB, LLC, 134 F. Supp. 3d 21, 37 (D.D.C. 2015). The Court concludes that the plaintiff has

sufficiently alleged that the defendant’s alleged misstatements to Lesterdral the plaintiff in
the District caused the plaintiff, in the Distritd,detrimentallyrely on the defendant’s
assurancethat she had been namedaaseneficiary on Lester Foote’s life insurance poli§ge
Am. Compl. 11 25-26, 30-31. Thus, subsection (a)(3) of thedongstatute is satisfied with
regard to the negligent misrepresentation claim,amy this Court musherefore proceed to a

due process analysi§ee8§ 13423(a)(3);see alsd-errara 54 F.3d at 828 (“A personal

jurisdiction ana}sis requires that a court determine whether jurisdiction over a party is
appropriate under the applicable local laargh statute and whether it accords with the demands
of due process . . . [l3ssesng] whefther there are ‘minimum contacts’ between tefendant
and the forum ‘such that the maintenance of the suit does not offend traditional nofains of

play and substantial justice.” (quoting Int'l Shoe Co. v. Washington, 326 U.S. 310, 316

(1945))).

To establish minimum contacts with the Distacid, thus, comport with due process,
“there[must] be some act by which the defendant purposefully avails [her]self ofithiege of
conducting activities within the forum State, thus invoking the benefits and pooteofi its

laws.” Hanson v. Dendk, 357 U.S. 235, 253 (1958). This requirement “ensures that a

defendant will not be haled into a jurisdiction solely as a result of ‘random,’ tious)i or

‘attenuated’ contacts.Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985) (quoting

Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 774 (1984)).

11



Here, the defendant’s actions in the District are not of the “quality ancerthfitr]]

manifest a deliberate and voluntary association with the forum,” Am. ActionddetInc. v.

Cater Am., L C, 983 F. Supp. 2d 112, 119 (D.D.C. 2013) (quoting Mouzavires v. Baxter, 434

A.2d 988, 995 (D.C. 1981)) (internal quotation marks omitteedausdrer only contacts with
the District, separate and apart from her work as a Primerica employee, werésitsd¢e the
District, seeAm. Compl. 11 25-26, 30. These isolated visits to the Distoiatisit with

family,” Def.’s Mot., Ex. D (Williams Decl.) 1 23and not for the purpose of engaging in
business associated with her position as a Primerica $ifeance agent, do not rise to the level

of purposely invoking the benefits and proteas of the Distrigtdf. Kulko v. Superior Court of

Cal. in and for City and Cty. of S.F., 436 U.S. 84, 93 (1978) (stating that basing personal

jurisdiction on one- anthreeday “stopovers” unrelated to the conduct at issue in the forum
state “would make a mockery of” due process requiremefits.plaintiff does not providany
evidence showing that the defendant purposefully availed herself of the anefiprotections
of this District other tharvisiting family on threesporadic occasions with no clear intention of
discussing the insurance policy. Thus, the defendant’s subsection (a)(3)yhostatute
conduct does not establisbfficientminimum contactsvith the Districtthatcomports with due
process.Accordingly, the Court cannot exercise personal jurisdiction over the defamchart

subsectior{a)(3) of the longarm statute See§ 13-423(a)g).’

5> Because the Coucbncludes that it lacks personal jurisdiction over the defendant, itmmtedach her alternative
argument for dismissal under Rule 12(b)(6).

12



V. CONCLUSION
For the foregoing reasons, the Court concludegiiegplaintiff has failed testablish a
factual basis for the Court’s exercise of personal jurisdiction over the defersanurdingly,
the Courtmustgrant the defendant’s motion to dismiss.
SO ORDERED'his 31st day of August, 20F7.

REGGIE B. WALTON
United States District Judge

6 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.

13



