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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE APPLICATION
OF WP COMPANY LLC d/b/a THE Civil Action No. 16-mc-351(BAH)
WASHINGTON POST FOR ACCESS TO | ChiefJudge Beryl A. Howell

CERTAIN SEALED COURT RECORDS

MEMORANDUM OPINION

TheWP Company LLC d/b/a The Washington Post (the “Pdi€&l this action seeking
the unsealing of search warrant materiedéating to” theinvestigation by the United States
Attorney’s Office for the District of Columbia (“USAQ’Ihto allegedcampaign finance
violationsduringthe 2010 District of Columbia mayoral efien (the ‘Campaign Finance
Investigatior)). SeeMot. Public Access Certain Sealed Ct. Recs. (“Post’s Mot.”), ECFLNo
After the Post’s motiomvas granted in part and deniedpart In re the Application of WP Co.
(*Wash. Post”), No. CV 16MC-351 (BAH), 2016 WL 1604976 (D.D.C. Apr. 1, 2016)
materialsfiled in connection with eighteen search warraissued between February 2012 and
January 2015wnere unsealed and made publicly accessible with limited redact@orgending
that the government has yet to unseal search walffiigdtén furtherance otoncededly
“ancillary investigatios’ of Jeffrey E. Thompsonyho was prosecuted as part of G&mpaign
Finance Investigatigrihe Post now seekifie unsealing atheseadditionalwarrantmaterials
SeeSuppl SubmissionSupp. Post’'s Mot. (“Post’s Suppl.”) at 2, ECF No.2For the reasons

set out below, the Post’s request for furttlesealingn this cases denied

! The Post also sought the unsealing of any of the governneanpartefilings in this action that have not
already been made publicly accessible in redacted fotis. part of the Post’s request was gransegMin.

Orderss, dated July 27, 2016 and Aug. 2, 20t the Post was provided an opportunity to respond to the redacted
versions of the government’'s memoranda that were made publiclsibbteas part of the Court’s consideration of
the remainder of the Post’s present request for additiosebsdure.
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BACKGROUND

Though styld as a “supplemental memorandutine Poss latest filingis moreeasily
understood aa new motiorto unseatlocumentshat, in the Post’s viewyelateto” the
Campaign Finance Investigatibot were not previously unsealed in respong@edost’s
original motionin this action? Indeed, while submitting that it “does not know precisely . . . the
current posture” of this actioRost’s Suppl. at The Posbroughtits present request nearly three
months after resolution of the Post’s original motMfash. Post,12016 WL 1604976and a
week after the case was administratively closeéMin. Entry, dated June 8, 2016.
Nonethelessas explaiadbelow,see infraPart 11.B.1, because the Post now seaksess to
materialsthat were not at issum the Court’s disposition of the Post’s original motidmePost’s
present request fadditional disclosure must be considered on its own méeFashat endfo
determire whether any additional disclosure is warranteder either the First Amendment or
the common law, the fagal and procedural histopreceding the Post’s present motisn
briefly summarized

This action began in earnest ogbFuaryl9, 2016,when the government and Jeffrey E.
Thompsonointly moved fora protective order governing the production of matetialsed
overto Thompsoras a part oiis prosecution arising out of the Campaign Finance Investigation.
SeeProtect. Order Governingats. Prod.Def., United States v. Thompsadwo. 14-cr-49 (CKK)

(D.D.C. Feb. 22, 2016ECF No. 49.Three days latethe Postinitiated this case bgnoving,

2 Although the Post’s present request is treated as a new nmtimiseal, if the Post's characterization were
correct and this request focused on the same search warrant matedsdsl &y the original motion, the present
request could alternatively lwenstrued as a motippursuant to Federal Rule of Civil Procedure 59(e), for
reconsideration of the Courtrtial denial of th&ost's original motion.Under the stringent standard applicable to
such a motionthe Poss present request “need not be granted unless the . . . cogrtifatdhere is an intervening
change of controlling law, the availability of new evidence, onte to correct a clear error or prevent manifest
injustice.” Fox v. Am. Airlines, In¢.389 F.3d 1291, 1296 (D.C. Cir. 2004). While thesghtened standarsl not
applied here, the Post’s present request for additional disel@ssnonetheless denied.
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pursuant to Local Rule of Criminal Procedure 5%6the unsealing of “court records relating to
search warrants issued in connection with”@aenpaign Finance Investigatiand any “related
investigations” of three individualgked tothe alleged campaign finance violationghat
investigation SeePost’'s Mot.at 13

“Specifically, the Post [soughtlkaess to: the search warrants, applications, supporting
affidavits, court orders, and returns relating to[tbampaign Finance Investigatjon .,
whether or not the warrant was issued and/or executdddt 1. In support, the Post explained
thatthis investigation toncerned issues at the'yeore of the First Amendmestithe integrity
of the District of Columbia’s et#ions and its public official$ Id. at3. Moreover,asserting a
“similarly strong interest in more fully reporting on these mattetheé@ublic” id. (citing Decl.
Laura R. Handmaf(Feb. 22, 2016), ECF No. -B), the Postontended it haa qualified right of
access, under both the First Amendment and the corfangmo anywarant materialsfiled in
furtherance othe Campaign Finance Investigatio®eeMem. Supp. Mot. Publiéccess Certain
Sealed Ct. Rec$'Post’s Mem.”)at 16-26 ECF No. 12. OnMarch 24, 2016, the government
submitted a sealedx parteresponse tthe Post’s motionrseeGov't’s Notice of Filing ECF No.
7, which has since been partially unseage#Order on Mot. Part. Unseal, ECF No. 24s set
out in the redacted response, the government did not object to tladinmeéwarrant materials
tied to theCampaign Finance Investigatianth appropriate edactios to protect the privacy
interest of individuals named in tdecumentdo be disclosedGov't’'s Resp. Post’'s Mot.

("Gov't’'s Resp.”) at 79, ECF No. 22.

s Local Rule of Criminal Procedurg7.6 directsinter alia, “[a]Jny news organization or other interested
persori seekingrelief “relating to any aspect of the proceedings in a criminal ¢ad#& an application in the
Miscellaneous Daocket of the Court setting forth “a statement of thlecapt’s interest in the matter as to which
relief is sought, a statement of factsla specific prayer for relief.”
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Reviewing these submissiortbe Caurt construed the Post’s motion to séekly
warrant materials related to the nased Campaign Finance Investigatiéng/ash. Post,|
2016 WL 1604976at*2 n.2. Consequentlythe Court granted in part and denied in part the
Post’s motionand directed the government to file copies of the relevant warrantiatsgtesith
redactions to protect(1) the identities of uncharged third parties, (2) the idest#med personal
identifiers of any confidential informants, and (3) any persmi@aitifying orcontact
information.” Id. at*3. Following anin camerareview, and certain limited additional
redactions, lte governmenteleasededacted versionsf more than ninety documes, totaling
nearly 1000 pages, for public reviem April 15, 2016 SeeGov't’s Final Redactions, ECF No.
18.

While this action was pending, teentencing of Thompson ingparallel criminal action
wasapproaching In connection with that sentencirthe governmenon May 26, 2016,
indicated its intention to submit a supplental filing inthe instantcasethat “may impact the
content of the parties’ memorand[a] in aid of sentencing andrésgective allocutions at the
sentencing heariny Gov't’'s Consent Mot. Extend Time File Parties’ MerAgd Sentencing &
Cont. Sent. Hr'g at 3Jnited States v. Thompsdwo. 14cr-49 (CKK), ECF No. 54.The
governmenhassinceclarified thatcertainmaterialscurrently under sealescribe aspects of
Thompson’s Substantial assistance thad diot result in public chargésGov't's Mem. Aid
Sent.(“Gov't's Thompson Sent. Mem.’at 16 n.8United States v. Thompsadwio. 14-cr-49
(CKK) (D.D.C.July 15, 2016)ECF No. ®. Specifically, the government explaiththat
“arguably impeaching evidence related to other alleged abhbad been identified “that
potentiallycould have been used to undernfifkompson’sjcredibility as a trial withess 1d.

at 18. While choosing not to sponsor Thompson as a trial wittesgpvernment emphastze



that it was “unable to corroborate the most serious allegatiatsddb [Thompson]'s other
conduct, [and therefore] declined to pursue criminal charges relatadieenduct.”ld. at 18
n.9.

On June 3, 2016, the government madaipplementdiling, under seal andx parte in
the instantcase which is now publicly available in redacted for®eeGov't's Supp. Resp.
Post’s Mot. (“Gov't’'s Supp”), ECF No. 371. In this redacted filing, the government explains
that it has “completed its final witness interview” and “has declingatdceed with criminal
charges against any of the individuals involved” in certain unidedtiivestigations.d. at 3.
Noting both this Court’s prior recognition of tireportant governmental and individual privacy
interests potentiallharmedby the Post’sequested disclosuras well as Thompsomearlier
stated interesh maintaining records related to him under seal, the governmeiatireegbthat it
would be “impractical”’ to protect these interests through targetittions.ld. at 6.

In response to the governmengspplemental filingthe Postfiled its presentrequest for
additional unsealing on June 15, 20B&eePost’s Suppl.The Post’supplemental filingites
the newspaper’s own recent reporting that, during its investigatiafegéd campaign finance
violations, the USAO uncovered and investigated allegations concemmialqted personal
conduct involvingThompson.lId. at 4-5. Specifically, the Post points toformation based on
“confidential and ofthe-record sources,” that investigatgnsrsued allegations regarding
Thompson’ssexual relationships, as well as efforts to conceal these rslaipsrfrom the
public. 1d. According to the Post’s reporting, the invediiga of this separate personal conduct
ultimately influenced the USAQ’s charging decisiamselation tothe Campaign Finance
Investigation and, as such, was “plainly critical to the progressatcdme of” that

investigation.Id. at 5. The Post notelspwever, that the search warrant materials unsealed



under the Court’s prior orders in this case “did not include any ralsteglated” to any such
personal conduct investigat®nid.

With the government’s revelation abdumpeaching evidence relatealother alleged
conduct by Thompson, Gov't's Thompson Sent. Mea.18,the Poshow clarifies that its
original motion soughbot onlywarrant materials issued connection wittthe Campaign
Finance Investigatigrbut alsoanysuchmaterialsarising fom“related” investigations involving
three individuals targeted by the USA®ost’s Supplat 7. The Postacknowledgeshat it is
unaware of “the full scope of these ‘related investigations; or whether those investigations
were formally concluded along with th€dmpaign Finance Investigatioh Id. Nonetheless,
proceeding on the assumption that additional warrant materialgfaliihin the scope of its
motionremain under seahe Poshow assersthe public’s right to accessy such material.
The government respondemthe Post’s supplemental filiran June 29, 2016vhich response
has since been made publiavailable in redacted fornSeeGov't's Resp. WashPost’s Suppl.
Submisgn Supp. Post’s Mot., ECF No. 3.

On July 19, 2016 e Court directed thgovernment tprovide under sealurther
information regardingfs efforts to notify any individuals wiseinterests may bkearmed
through the additional disclosure sought ey Post, as well as any compelling interest that may
be harmed through such disclosuMin. Order, dated July 19, 261 In compliance with this
Order, the government submitted an additi@aalediling on July 26, 2016SeeGov't's
Notice of Filing, ECF No. 32Gov't’s Resp. Court’s July 19, 2016 Ord&ealed), ECF No. 36

As with the government’gsrior ex partesubmissionsaredacted version of this most recent



responsdnassincebeen filedon the public docketSeeMin. Order,datedAug. 2, 2016Gov't's
Resp. Court’s July 19, 2016 Order, ECF No?#44.

Finally, after initially identifying himself as an “interested party'tims litigation in
March 2016 seeleffrey E. Thompson’s Consent Mot. Enlargement Time File Opp’R, &
5, Thompsomoved on August 3, 201r an order denying the Post’s presemjuest for
disclosureof additional warrant materiglsot. Deny Public Access Certaft. Recs.
(*“Thompson Mot.”) ECF No. 45 In addition to “defenfing] to,” but not“adopt[ing] the facts
which are alleged in the record of this matter,” Thompson explaatsrt March 2012 federal
agents'executed search warrants in connection wah"unspecified investigatiand seized
various items that includedriore than twentyhree million pages of documentsld. at 3
(quotingln re Sealed Casé&,16 F.3d603 (D.C. Cir. 2013)). Contending that any public interest
in furtherdisclosure “does not override his privacy and property rights,mfson joins the
government in oppayy the unsealing of any additional warrant materials in this clake.

In light of thesefilings, the Court allowed the Post to supplemenbws prior
submissions in support okitequest for further unsealiniylin. Order, dated Aug. 1, 201G he
Paost having done so, SupfubmissiorSupp. Post’s Mot. Opp’n Thompson Mot. (“Post’s
Suppl. Reply”), ECF No. 46, its request for additional disclosuresponse to its motids now

ripe for review.

4 In order for the Court’s reasoning to be fulligcussed here, portions of the fils@tedherein are
unsealed, while the fulocuments remain sealeBee United States v. Reeva86 F.3d 20, 22 n.1 (D.C. Cir. 2009
(unsealing thelefendant’s presentence investigation refiorthe limited extent referenced in [the] opinion,” but
maintaining that “the full document shall remain physically withhelthfpublic review”) (citingUnited States v.
Parnell, 524 F.3d 166167 n.1 (2d Cir. 2008)pér curian).



Il. DISCUSSION

ThePostassertswo pertinentbases foseeking additional disclosure beyond that
provided in response to ti®st’sinitial motion® First, the Possuggestshat the Court
misinterpreted the scope of the Postiginal motionto encompass only those materials
stemmingdirectly from theCampagn Finance InvestigationPost’s Supplat 7. Thus, the Post
now reiterates that it seeks “not only [w]arrant [m]aterials ‘issueimection’ with the
[Campaign Finance Investigatjpbut also those issued in connection wigdated
investigationsnto Mayor [Vincent] Gray, Jeffrey E. Thompson and Eugenia C. Harrig.
(emphasis in original) (quoting Post’s Mot. af 9g9e alsdPost’s Suppl. Reply at 2 (“[T]he Post
renews its request for access to any additional s@ajadrantm]aterials conneted to the
investigations that thigjjovernment has now confirmed are complete.”)

Secondsupposinghat thegovernment opposeksclosureof any additional warrant
materials‘because of the private nature of the facts being investigatedPost argues that
“such privacy interests can be adequately addressed by redaction obndngentifying
information about confidential informantsPost’sSuppl. at9 (citing In re Application of New
York Times Co. for Access to Certain Sealed Court Re¢drdse New York Timé&}g, 585 F.
Supp. 2d 83, 91 (D.D.C. 20Q8Post’s Suppl. Reply at-3. Further, the Post argues thany
privacy interests Thompson retains in the sealed materialsisisthed by the fact that he has
been charged with (and pleadguilty to) the crimes that were investigatedhe’ Campaign

Finance InvestigationPost’'s Suppl. Reply at JFor this reason, the Post argues that the public’'s

5 While the Post also argues that the public enjoys a constitutightibf access to search warrants during
the pendency of an investigation and regardless of whethevestigation has been formally closed, Post’s Supp
at 78, this Court need not ope about this particular circumstance since the government has madinatehe
unrelated investigations at issue in the Post’'s supplemental motion seé,sé®Gov't's Thompson Sent. Mem. at
18; Gov't’s Supp at 3;Post’s Suppl. Reply at 2.
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interest in learning additionalformation regarding individuals targeted in tbampaign
Finance Investigation outweighs any remaining interests in cautiolosure of relevant warrant
materials. Id. at 3-4.

Following a summary of the legal framewaguiding the Court’s analysitheseasserted
groundsfor additional disclosure under eithiée First Amendmenbr the common lawvill be
considered in turn

A. APPLICABLE LEGAL PRINCIPLES

“The publi¢s right of access to judicial records derives from two independergesou
the common law and the First Amendmeéin re Fort Totten MetrorailCases 960 F. Supp. 2d
2,5 (D.D.C. 2013jciting United States v. Ebayegh131 F.3d 158, 161 (D.C. Cir. 1997),
each of which is examined below

1. First Amendment Right of Public Access to Judicial Proceedings

The First Amendment guarantees a quedifright of public access to criminal
proceedings and related court docume@ikbe Newspaper Co. v. Superior Court for Norfolk
Cty., 457 U.S. 596, 83-04 (1982) Bolstered by the Sixth Amendment’s express right for a
“public trial” in “all criminal prosecutions,U.S.CoNsT. amendVI, public access to criminal
trials forms the core of thisirst Amendmentonstitutionakight, seeRichmond Newspapers,
Inc. v. Virgnia, 448 U.S. 555, 575 (198(®@xplaining that it would be difficult to single out any
aspect of government of higher concern and importance to the peoplaghaartner in which
criminal trials are conduct&d A similar right of acces$ias been fountb arisewherever‘(i)
there is an ‘unbroken, uncontradicted history’ of openness, andilplicfaccess plays a
significant positive role in the functioning of the proceedingnited States v. Bric&49 F.3d

793, 795 (D.C. Cir. 2011) (quotirigichmonl Newspapers448 U.Sat573);see alsaNash.Post



v. Robinson935 F.2d282, 287288 (D.C. Cir. 1991) Under this secalled “experience and
logic’ test” Ctr. for Nat'l Sec. Studies v. U.S. Depf Justice 331 F.3d 918, 934 (D.C. Cir.
2003) “boththese questions must be answered affirmatively before a consaiugguiement
of access” attacheB) re Reporters Comm. for Freedom of the Pr&38 F.2d 1325, 1332 (D.C.
Cir. 1985). Applying this standard, the Supreme Court has recognized Ark@stiment right
of access t@riminal trials,voir dire proceedings, and preliminary hearings, while the D.C.
Circuit has extended such a right to completé&dit not unconsummatedplea agreementsSee
Brice, 649 F.3dat 795-96 (citing authorities).

Evenwherethe First Amendment provides a right of public access, howtngright is
“qualified’ and is not absolute.’In re New York Time$85 F. Supp. 2dt 90; see also Brice
649 F.3dat 795 In particular, thegpresumption opublic access may be overridden upon a
showing by the government thqtL} closure serves a compelling interest; (2) there is a
substantial probability that, in the absence of closure, this dbmgpaterest would be harmed,;
and (3) there are no altetiees to closure that would adequately protect the compelling
interest.” Brice, 649 F.3d at 796y(uotingWash Post,935 F.2d at 290). Thus, for example, the
D.C. Circuit has held that documents underlying material witwassants in a prosecution for
sexual abuse, which contained “intensely private and painful inftwmabouftwo juvenile
victims’] medcal and mental health issues,” may be withhalder the First Amendmeon the
ground that disclosure, even with redaction of the witnesses'shaweld “entail a gotesque

invasion of the victimsprivacy” Brice, 649 F.3cat 795 797°

6 The Circuit assumed, without deciding, that the First Amendguesriantees a public right of access to
material withess proceedingBrice, 649 F.3d at 796.
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2. Common Law Right of Access to Public Records

In addition to the right of access guaranteed by the First Amendtne.C. Circuit has
recognized a “broader, but weaker, common law rightiazkss to public records, including
certain “judicial record$ El-Sayegh131 F.3d al60 (D.C. Cir. 1997) (citingVash. Legal
Found. v.U.S.Sentencing Comm’i89 F.3d 897, 898 (D.C. Cir. 1996)). Much like the First
Amendmentanalysis described above, “the decision whether a document must beeatisclo
pursuant to the common law right of asgénvolves a twstep inquiry.” Wash. Legal Found
89 F.3dat 902 First, the court “must decidehether the document sought ifablic record,”

id. (internal quotation mark omittedyith a document’s status as a covered “judicial record”
dependent on “the role it plays in the adjudicatory proceSEC v. Am. IntGrp., 712 F.3d 1, 3
(D.C. Cir. 2013) (explaining that the common law protects the psibight to inspect and copy
“those government documesitreated and kept for the purpose of memorializing or recording
an official action, decision, statement, or other matter of legaifieance, broadly conceived”
(quotingWash.Legal Found, 89 F.3dat 905)).

Like the First Amendment, however, the common law provides only ldigdiaight of
public access tooveredjudicial records. Thus, tdetermine whether @overedudicial record
must be disclosed, the countust“balane the government’s interest in keeping the document
secret against the public’s interest in disclosui/dsh. Legal Found89 F.3d at 902 While
the “starting point” of this analysis is the “strong presumpticiawor of public access to
judicial proeedings,’ EEOC v. Nat'l Childrers Ctr., Inc.,98 F.3d 1406, 1409 (D.C. Cir. 1996),
the D.C. Circuit has identified six factors in determining whetlsaasureis compelled under
the common law: “(1) the need for public access to the documentsegt{&sihne extent of

previous public access to the documents; (3) the fact that someorigdwsdto disclosure,
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and the identity of that person; (4) the strength of any propertpravaty interests asserted; (5)
the possibility of prejudice to those opposing disclosure; andhég)urposes for which the
documents were introduced during the judicial proceedinds(citing United States v.
Hubbard,650 F.2d 293, 3122(D.C. Cir. 1980).

B. THE POST'S REQUEST FOR ADDITIONAL DISCLOSURE IS DENIED

By its natire, the Post’s request for access to materials currently undeddeasses
sensitive informatiomot previously disclosetb thebroaderpublic. As a result, the parties’
submissionsecessarily leave some ambiguity as to the preoisurs of thgarties’
arguments for and against additional disclosure in this case.

Nonetheless, based on the portions of these filings that have bderpoblicly
available, the Post’s present request centers on search warrantsnssuatkection withihe
investicgation of Thompson'’s personal conduct unrelated to the activities at issue @athpaign
Finance InvestigatianFor its part, the Postas consistently asserted an interest in public
disclosure of warrant materials relatedatty such investigatioon the theory that evidence
uncovered elsewhere influenced the course of the Campaign Finandeyatices Post’s
Suppl. at 2; Post’s Suppl. Reply a43 The government has acknowledged both here and in
Thompson’s sentencing proceedinlat itinvestigaté alleged conduct involving Thompson
before ultimately declining to pursue any charges against individupleated in this separate
investigation. Gov't’'s Thompson Sent. Mem. at 18 & &8y't’s Supp. at3, 6. Finally,
Thompson himself has indicatduht investigators executed an unspecified numberan€lse
warrants on his property in March 201Phompson Mot. at 3.

Since the Court’s prior decision in this case addressed only those wahatnivere

issued infurtherance othe Campaign FRiance Investigation itselyhich resulted in public
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indictments and successful prosecutions of a number of individhal§ourt did not have
occasiorto consider whether public accesstwhmaterials stemming from any separate
investigations into untated unchargegbersonal conduct is guaranteed under either the First
Amendment or the common lawVith this issue now squarely before the Court,Rbst’s
asserted bases for additional disclosure in this case are now eackreshsidurn.

1. Warrants Issued in Connection with Separate InvestigationdiFa
Outside the Scope of the Court’s Initial Order

In seekingadditional disclosurehe Post does not suggest that the government has failed
to disclose warrannaterias issued in connection with ti@anpaign Finance Investigatiquer
se Instead, the Post seeflisclosureof warrantmateriat issued inrseparate investigations
involving Thompsorthat it considersrélated td the Campaign Finance InvestigatioRost’s
Suppl.at 6—-7(emphasis added)As noted, the government has acknowledged the existence of
“arguably impeaching evidence related to other alleged condutttat.potentiallycould have
been used to undermifithompson’sicredibility as a trial witness Gov't's Thompson Sent.
Mem. atl8. Positingthatthis evidencavas“plainly critical to the progress and outcome of the”
Campaign Finance Investigatiadhe Post argues that theblic maintains a manifestterest in
disclosure of the details ahyseparatenvestigationsnvolving Thompson Post’s Supplat 5.
Thus the Postssertan interest irexaminingthe detailf anyseparate investigation to better
understand and assess the USAd¥sisioamakingin the Campaign Finance Investigatidd.
atv’.

To a degreehe Poss contention that evidence uncovered through other investigations
involving Thompsonnfluenced the course and outcome of the Campaign Finance Investigation
finds some support in the government’s public filingysdeed the government has

acknowledged pulaly that it uncovered evidence related to alleged congluelated to the
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political activities at issue in the Campaign Finance Investig#t@ithe government viewed as
affectingThompson'’s credibility as @ial witness. Gov't's Thompson Sent. Meat.18. At the
same time, however, the government has indicated that Thompsashepreubstantial
assistance to authorities in numerous successful prosecutiong &asn the Campaign Finance
Investigation.Id. at 16-17. In any eventeven assuming #t evidence obtained through
separate investigatiomsfluenced the ultimateesolutionof the Campaign Finance Investigation,
the Post’s suggestidhat the public thus maintains an equivalent interest in the defditese
unrelatednvestigations is unpersuasive.

In describing the public’s interest in the Campaign Finance Investig#te Post
explained thaits requested disclosure “will help shed significant light on a lengthgs of
highly public investigations that had significant, dirigpact on D.C. politics, and will provide
the public with valuable insight into how the USAO carried out gpaasibilities to investigate
these critical issues.” Post’'s Mem. atlfi.so doing, the Post emphasizbdt the Campaign
Finance Investigatio“implicated the highest levels of government ind¢hg’ and “concerned
issues at the very core of the First Amendmettie integrity of the city’s elections and its public
officials.” Id. at2, 22. Recognizing these important considerations, as well as the limited
interest incontinuedclosuregiven the public prosecutions concluding that lbegnm
investigationthe government conceded that “maintaining blanket secrecy on the specifdsreco
sought from the Campaign Finance Investigation is not neces3daigsh. Post, 2016 WL
1604976, at *2.

By contrastthe materialthe Poshow seek$o unseaktemnot from the public
investigationand prosecutionf prominentlocal electedofficials and mayoral candidatelsut

from undisclosednd unchargedllegationdevied againsprivate dtizens. While the Post
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would portraytheseunrelatedallegationsasinexorably linked to the Campaign Finance
InvestigationseePost’s Supplat 7,anysuchlink is essentiallyincidental. Indeedhe
disclosure thé&ost seeks would pvide, at bestlimited additonal information regarding the
course and resolution of the Campaign Finance Investigation. Aathe time, as discussed
below,infra Pars 11.B.2.b, I1.B.2.¢the Posts present requegnplicates importanindividual
and law enforcemenmterestanot previously at issue in this cadeor this reasortp determine
whether any additional unsealing is warrantbd Court mustconsidemwhether the disclosure
the Poshow seeks is guaranteed undeheitthe Constitution or the common law
2. No Further Disclosure isWarrantedunder the First Amendment
In disposing of the Postisitial motion,the Courtheldthatthe First Amendment
protectspublic acces$o warrantmaterialsassociated with searches conduatadng the course
of thenow-closedCampaign Finance Investigatiodvash. Post,12016 WL 1604976, at *2.
With the Poshow seeking disclosure aimilar materials stemminffom anyother,unrelated
investigationsthe Court must nowansider whether the additional disclosure the Post seeks is
similarly warrantd. As explainedelow,in contrast to the materials previously unsealed in this
casethe warranmaterias remaimg under seaimplicate compellingndividualandlaw
enforcenentinterests that outweigh any public interest in further discéasu
a) Prior Ruling RegardingCampaign Finance Investigation Material
With limited bindingprecedenbnthis issuethe Court’sprior consideration of thBost’s
asserted right of accesspostinvestigationsearch warrant materials drew largelytbe
thoroughreasoningset out by former Chief Judge Royce Lambaéntim re Application of New
York Times Co. for Access to Certain Sealed Court Re¢drdse New York Timég 585 F.

Supp. 283 (D.D.C. 2008) As here, thén re New York TimeGourt considered the request by
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a national newspaper to unseal search warrant materials arisingeoligtprofile criminal
investigation in the District of Columbidd. at86-87. Specifically, thd&ew York Times (the
“Times”) sought access, under both the First Amendment and the commada {sarrant
materials related to the search of property owned by an individkratified as a “person of
interest” in the criminal investigation of the mailinganthrax to members of Congress and the
media soon after the September 11, 2001 terrorist attéadkdVhile this individual was
eventually cleared of any wrongdoing, the search of his propatwidely known after it‘was
covered as a live media event with helicopter footage of the search ieggddd. Such was
the public’s interest in the matter that, even after the suicide obtregrgment’s sole suspect in
the casand the government’s decision to formally close the investigatienTimessought
access to various warrantegt had not beeglisclosed to the publicld.

Applying the “experience and logic” test described abtweln re New York Times
Court held that the First Amendmepbvides a right opublic access to pestvestigaton
warrant materialsSeed. at 88-90. In reaching this conclusion, the court obsertreat “post
investigation warrant materials . have historically been available to geblic,” and that
“warrant applications and receipts are routinely filed hih clerk of court without seal.ld. at
88 (citingFeD. R. CRIM. P.41(i), among other authorities). Furthdre court emphasized that
public access to such materials plays a “significant positive rékeifunctioning of the
criminal justice systemnat leastatthe postinvestigation stage,” with disclosure serving “as a
check on the judiciary because the public can ensure that judges are elgtserfing as
rubber stamp for the police Id. at 90 (citing authorities).

Reviewing this nofbinding authority, this Couragreedhat the First Amendment

providesa qualified right of access tearrants issued in connection with the clo€aanpaign
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Finance InvestigatianWash. Post,12016 WL 1604976, at *2Having concluded that a
constitutionakight of access attacti@éothese materiaJthe Courfurtherconsidered whether a
compelling interest necessarily would be harmetheyr disclosure Id. Observing that the
Campaign Finance Investigation is “now closed, and the prosecatisirgy fom this
investigation widely known,” the Court found no compelling privacy, ragmal or law
enforcement interest would be adversely affected by the requested descésceany
remaining privacy interests could be sufficiently protecteduiincappopriate redactionslid.’

ThePost wouldhow extendthis priorholdingto allow for public access t@ll warrants
issued in connection witéiny nowclosedinvestigationsnvolving Thompson and others that are
“related” to the Campaign Finantevestigation In the Post’s view,under this Court’s prior
orders in this case, the Post and the public have a qualified righttbada@rst Amendment to
access court records associated with searches in furtherdticesgfnow closed
investigations' Post’s Suppl. Reply & As explained below, however, this attertyot
generalize the Court’s narrow holdimgresolvingthe Post’riginal motionoverlooks
importantindividualandlaw enforcemeninterestghat distinguistihe Post’spresent requst
from the disclosure alreadyantedn this case.

b) Compelling Individualnterests

The Post'oresenteffort to obtainaccess tavarrants issued ipreviously undisclosed
investigations involving Thompsand otherslirectly impactsthree distinctyetoverlapping
individual interests First,the mereassociation wittallegedcriminal activity as the subject or
target of a criminal investigatiazarriesa stigma that impliceesan individual’sreputational

interest. Secondthe substance dheallegatons of criminal conduatay reveal details about

7 Indeed, thegovernment conceded that full sealing of the warrants underlying tlestigationwas no
longer warrantedWash. Post,12016 WL 1604976, at *@iting Govt.’s Resp. at 7).
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otherwise private activities that significantly implicate individual's privacy interests,
particularly when those allegations touch on intimate or others@tacious details of private
affairs. Finally, where as here, ariminal investigation does not resultam indictment or other
prosecutiona due process interest arisesm anindividual being accusedf a crimewithout
being provided drumin which to refute the governmengscusatios.

Recognizing these compelling intereske public’s First Amendment right of access
doesnot automaticallyattachto search warrastissued inanyclosedcriminal investigations
Most notably contrary to the Post’s broad conception of its righetoaw postinvestigation
warrantmaterialsin this casecourts havebeen reluctant to recognize even a qualified public
right to accesto suchmaterialswhere, as here, an investigation concludes without indictment
Seee.g, United States v. All Funds on Deposit at Wells Fargo Bank in San Francisco,
California, in Account No. 7986104185, Held in the Name of Account Servs. Inc., & All Prop.
Traceable Theretd643 F. Supp. 2d 577, 583 (S.D.N.Y. 200plaining that, where thenly
proceedings “bearing any connection” to sealed wamatérialswere the “application
proceedings in connection with which the warrants were issued,” the “erpetiprong of the
experience and logic test does not support” a First Amendment figbtess).Indeed without
an indictmenteven a “closed” investigation is more analogous to a federal grgnd |
proceedingto which nopublic right of accessttachesthan the sort of public criminal
proceeding that lies at tlere ofthe First Amenchent

Unlike criminal trials, grand jury procdagsare presumptively secteGiventhe
potential for ®idence presenteid agrand jury tocauseseriousharmto a person’s privacy and
due process interests, the Federal Rules of Criminal Procexsuesthat such proceedings

remain closed Rule 6(e) strictly prohibitspublic disclosure oany“matter[s] occurring before
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[a] grand jury” FED. R.CRIM. P.6(€e)(2) with similar protectionafforded to‘[r]lecords, orders,
and subpoenas relating to grgady proceedingd FED. R. CRIM. P.6(e)(6) Thus, everwhere
an investigation hasoncluded grand jury proceedinggenerallyremain secrein order to
“ensure thatpersons who are accused but exonerated by the grand jury will not be held up t
publicridicule.” In re Grand Jury Subpoena, Judith Mille¥93 F.3d 152, 154 (D.C. Cir. 2007)
(quotingDouglas Oil Co. v. Petrol Stops Nw41 U.S. 211, 219 (1979)). Recognizing the
important individual interests protected by grand jury sectéeyCircuithas held that,
“[a] Ithough public access plays an important role in other aspects otltbialjprocess,there is
no First Amendment right of aess to grand jury proceedingsgr do First Amendment
protections extend to ancillary materidisaling wit grand jury matters Id. (quotingin re
Motions of Dow Jones & Col42 F.3d 496, 499, 502 (D.Cir. 1998)).

Much the sameahe compellinginteress protected byrand jury secrecgreapparenin
other settings in whicHisclosure is sought of materials regardaggiminal investigatiorand
the individuals involvegdwhere the investigation did not result in a successful prosecuiam
example, mthe context of litigation over the proper scope of disclosuremtie Freedom of
Information Act, 5 U.S.C. 852, the D.C. Circuit has identified the individual “privacyenatsts
at stake” for persons subject to criminal investigations, includiagidang the stigma of having
[the subject’s] name associated with a criminaestigation” and “keeping secret the fact that
they were subjects of a law enforcement investigation,” as well as “a selstintst privacy
interest in the contents of the investigative file€itizens for Responsibility & Ethics in Wash.
v. U.S.Dep't of Justice 746 F.3d 1082, 10992 (D.C. Cir. 2014)emphasis omitted) These
substantial privacy and reputational interests extend to thet tar subject of the criminal

investigation as well as to third parties who rbaymentioned or somehow involved in the
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investigation. Id. at 1092 n.3see alsdHodge v. FB] 703 F.3d 575, 58@1 (D.C. Cir. 2013)
(“[W] e have recognized that private citizeasuch as witnesses, informants, and suspedatse
particularly strongprivacy interest$); Stern v. FBI 737 F.2d 84, 9492 (D.C. Cir. 1984)
(“[I]ndividuals have a strong interest in not being associated umteadty with alleged criminal
activity.”); Fund for Constitutional GAdvv. Natl Archives & Records Sen656 F.2d 856, 864
(D.C. Cir. 1981) (Therecan be no clearer example of an unwarranted invasion of personal
privacy than to release to the public that another individual was tiecsoban FBI
investigation.” (quoting@aez v. U.S. Dep’t of Justice47 F.2d 1328, 1338 (D.C. Cir. 1980))
The DC. Circuit has clearly expressed its view trggfendants whose prosecutions ended in
acquittal or dismissal have a much stronger privacy interest trodorg information
concerning those prosecutions than deferslahio were ultimately convicted,” nog that

“[t] he presumption of innocence stands as one of the most fundamendgll@si of our system
of criminal justice: defendants are considered innocent unless ahthemmirosecution proves
their guilt beyond a reasonable dotbACLU v.U.S. De't of Justice 750 F.3d 927, 933 (D.C.
Cir. 2014)

Moreover, & a general matter, “[tjhe Due Process Clause of the Fifth Amendment
protects an individual from governmental accusations of crimmmisdtonduct without providing
a proper forum for vindication.Doe v. Hammondb02 F. Supp. 2d 94, 101 (D.D.C. 2007)
(citing authorities) While this protection has been recognizedst oftenn the context of
individuals named as unindicted-conspirators in an indictment, this protection “extends to
other criminal accusations made by a government attorney, imgladcuations in factual
proffers andther court memorandald. at 102(recognizing this broader interest, but

explainingthatexclusionfrom theimmunity provision ofa criminal plea agreemedobes not

20



constituteanaccusatior{citing United States v. Crompton Cor399 F. Supp. 2d 1047, 1049
(N.D. Cal. 2005)); see alsdn re Interested Party,1530 F. Supp. 2d 13644 (D.D.C. 2008)
(same) United States v. Korean Air Lines CB05 F. Supp. 2d 91, 96 (D.D.C. 2007) (same).
Federal prosecutors are entrusted with broad authorityrtipel productiof
information andormally accuseanindividual of crimiral wrongdoing. Mindful of the attendant
risks associated witthe misapplicatbon—whether intentional onadvertent—of this powerful
authority courts have consistently warned agaittibe unfairness of being stigmatized from
sensationalized and potentially enftcontext insinuations of wrongdoirigoarticularly where
individuals lack the opportunitytd clear their named &ial.” United States v. SmitB85 F.
Supp. 2d 506, 526 (S.D.N.Y. 2013ke alscCertain Interested Individuals, John Doe¥ | Who
Are Employees of McDonnell Douglas Corp. v. Pulitzer Pub, &% F.2d 460, 467 (8th Cir.
1990)(“Disclosurgof search warrant materialhich includeddescriptions of intercepted
communications involvingnindicted individuald would place those individuals in essentially
the same precarious position as unindictedaaspirators); United States v. SmitiA76 F.2d
1104, 11B-14 (3d Cir. 1985])explaining that inclusion, in a bill of particulars, of names of
unindicted individuals who prosecutors contendsalfd conceivably be considered as
unindicted ceconspiratorsconstituted a “predictable injur[y] tthe reputations of the named
individuals [that was] likely to be irreparab)efn re Smith 656 F.2d 1101, 1106 (5th Cir. 1981)
(explaining that “no legitimate governmental interests could be séywetigmatizing private
citizens as criminals while notaming them as defendants” (citibgited States v. Brigg$14
F.2d 794805, 802 &n.13 (5th Cir. 1979). But seeUnited States v. KqtB880 F. Supp. 2d
1122, 1125 (C.D. Cal. 2004ffd, 135 F. App’x 69 (9th Cir. 2005) (finding the “danger of

unfounced character assassination in [the search warantgxt [ingufficient to constitute a
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compelling governmental interest in maintamihe secrecy of the [warrant materig)s]
Echoing these consistent admonitions from the cotngs)nited Stateé\ttorneys Manual
pointedly noteshat“there is ordinarilyno legitimae governmental interest servieg the
governmeri” leveling apublic allegation of wrongdoinggainstan undarged party, and “this
is trueregardles of what criminal charges may bentemplated by the Assistant United States
Attorney against the thirgartyfor the future.” USAM § 9-27.760 internal quotatiommarks
and citation omitted

Indeed the recognitiorof these compelling individual interestsimates the requirement
thatprosecutordring allegations of wrongdoing exclusively through the criminalgasystem,
wherethese interests are protectadmeans ofjrand jury secrecy and othewnstitutioral
safeguards For this reasorthe possibility of improperdisclosures particularly troublingvhere
alaw-enforcementnvestigation is closed withoetven thesubmission of evidence to samd
jury.® As theEight Circuit has explained:

[W]here no indictments have issued against persons allegedly idvolggminal

activity, there is a clear suggestion that, whatever their truth, the Gogatn

cannot prove these allegationBhe court of public opinion is not the place to seek

to prove them.f the Government has such proof, it should be submitted to a grand

jury, an nstitution developed to protect all citizens from unfounded chargés.

citizens, whatever their real or imagined past history, are entitlde torotection

of a grand jury proceeding.
Certain Interested Individual895 F.2d at 4667, see als&mith 985 F. Supp. 2d at 526

(same quotingCertain Interested Individuals In this sense, disclosure iofvestigatory

materials thahave not bee submitted to a grand juor otherwise resulted in public criminal

8 Although the parties’ submissions on this point are less than dleompson’s citation tim re Sealed
Case 716 F.3d 603 (D.C. Cir. 2013) in describing treerants at issue hersgeThompson Mot. at-31, suggests
that certain evidence obtained through these warrants was submitteddioroare grand juries. While heavily
redacted, the D.C. Circuit’'s decision in that case makes clédhéhaarrants uret consideration there were
“executed . . . as part of a grand jury investigatidn.te Sealed Cas&'16 F.3d at 604.
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chargegotentiallydeprives accused indtiials of even the most bagiotectionof our

criminal justice systerand risks irreparably damaging the reputatiamg privacyof

presumptively innocertitizens SeeACLU, 750 F.3dat 934-935 ('[D] efendantgwho] have

been acquitted or had the relevant charges dismisséave a significant and justified interest

in avoiding additional and unnecessary publiciEpr example, someone who had been acquitted
of accounting fraud after a full and fair trial, mov@dwith his life, and started a family might

be especially dismayed were his neighbors, friends, and féardarn about his previous
prosecution due to the publicity associated with the release of the requéstedtion?”).

In this light,the Poss presentequest is distinguishable from its original request in a
number of important respectbirst, as the Postmphasizeshe USAO conducted tl@ampaign
Finance Investigatiofargely in public view, with prosecutoopenly announcingheir intenton
to investigate allegations of illegal fundraising tied to the 201¢brahcampaign in early 2011.
Post’'s Mem at4. As a resultmany of the allegations levied against plublic officialstargeted
by investigatorsverewidely known even before these individuals were indicted, satheof
the physical searchggving rise tothe soughtafter warrarg in this casevidely reported in the
media. Id. In fact,the Positself notes that the thed.S. Attorney for the Distct of Columbia
publicly discussed the impact difet ongoing investigation on the thstayor’s reelection
campaignn the spring of 20141d. at 5. In thisway, the Campaign Finance Investigatigiving
rise to thereleased waant material€losely resefnled the investigation at issuelinre New
York Times In both cases, unseala@rrant materials stemmed from a publicly acknowledged
investigation ofidely known allegations of miscondydignificantly minimizing the risk that

the requestedisclosue wouldraise newprivacyand reputational concerns.
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By contrastthe Poshow seeksaccess to materiadgisingfrom investigations that have
not been publiclgiscusse@ndinvolve presumptively innocertonductbeaing no relationship
to the wrongdoingat issue in th€ampaign Finance InvestigatioBExposureof previousy
unacknowledged allegationshich resulted in no criminal chargélsusmorereadily raises the
significantpossibilityof “stigmatizing private citizens as criminals while not nantimgm as
defendant$ Inre Smith 656 F.2d at 1106As suchthe Postk contentiorthatthese separate
investigations influenced the course and outcome of#mpaign Finance InvestigatidPost’s
Suppl.at 45, is of o moment. The mere fact thatheseseparate investigatiomeincided with
the Campaign Finance Investigaticand mayevenhave affected theouse andesolution of
that investigation, has no bearing on the reputational and due pnategssts at stake in the
requested disclosurédccordTimes Mirror Co.v. United States873 F.2d1210, 1219th Cir.
1989) @denying access to search warrant materials while an investigatiogomgrand
explaining thatpersons named ifsearchjwarrant papers will have no forum in which to
exoneate themselves if the warrant materials are made public before indistanenmeturned”).

Second, compellingersonaprivacy interests implicated by the Post’s present request
militate strongly against additional disclosure in this case.oftaptly,the Post’s present
request is not limited to the unsealing of information confighimat searches were conducted
during the course of the separate Thompson investigation. Inste&hshseeks access to
“applications, supporting affidavits, court orsleand returrisassociated with any such warrants.
Post’s Mot. at 1. While warrantitself conveys relativelyew details regarding an alleged

crime, these supporting materials include detailed informaticardetwy the government’s basis
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for concluding that a crime has been committed and that evidence of that dfibes w
discovered in a specified locatién.

As the governmemotes, the Post has reported that “prosecutors also conducted
interviews about money and gifts Thompson gave young men, and aboutniieethe so to
hide sexual relationships.” Gov't's Resp. Court’s July 19, 2016 GitdEL n.5 (quoting Ann E.
Marimow, CaseéAgainst ExD.C. Mayor GrayStalled overClaims Key WitnessHad Credibility
Issue WASH. POST (Apr. 14, 2016)https://www.washingtonpost.com/local/pubsiafety/case
againstex-dc-mayorgray-stalledover-claimskey-witnesshadcredibility-issue/2016/04/14/
1f20553e-018f-11e6-9203-7b8670959b88 story.ht®§suming this report to be accuratiee
D.C. Circuit andhe Supreme Couhtave long recognizeithe compelling individual privacy
interest in maintaining as secret such sensitive personal inform&eePressEnter. Co. v.
Superior Court of California464 U.S. 501, 5111084)(recognizing as a “compellingterest”
maintaining as private “deeply personal matters that [a] persdediamsate reasons for
keeping out of the public domainHubbard 650 F.2d at 324 (recognizing the “[v]apdivacy
interest[] . . . in documents which reveal the intimate detailsdfigual lives, sexual or
otherwise, whether or not they concern innocent third patiie®€rnal quotatiomrmarks and
footnoteomitted)).

The Post relies onon-binding,out-of-circuit authority to contend that “general ‘privacy
and reputational concerns typically don't provide sufficient reés@vercome a qualified First

Amendment right of access,” Post’'s Suppl. Reply ajuib{ingUnited States v. Loughner69

° For example, compare tlearliestissued warranalready released in this case, Search and Seizure Warrant,
USA v. Dell Laptofcomputer [Redacted] and Blackberry Bold 9700 [Redagte@mj-179 (Feb. 28, 20)2ECF

No. 66, with the affidavit supporting the government’s application for tlzatamt, Gov't’'s Aff. Supp. App. Under

Rule 41 for Warrant Search and Seld8A v. Dell Latop Computer [Redacted] and Blackberry Bold 9700
[Redacted] 12mj-179 (Feb. 28, 2012), ECF N6-2.
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F. Supp. 2d.188,1196 (D. Ariz. 2011) see also In re New Yofkmes 585 F. Supp. 2d at 93
n.14(“[C]ourts that have identified legally cognizable privacy intereste ldone so with more
specificity than a blanket statement that one has a right to gettohislife.”). Here, however,
the disclosure envisioned by the Post highlights specific repogdimd privacy interestsn

fact, far from contesting the government’s characterization of these atgtée Positself
assertghat the materials remaininmder sealikely would address intimate personal details
regardingThompson’ssexual preferences and partnePast’'s Supplat 4-5. Moreover the
Post’s reporting suggests tidtompsoractively sought to ense that this information remained
private. Id.

In addition to Thompson, as instructed by the Court, the USAO tepk sb‘notify any
individuals whose privacy interests may be implicated througladalitional disclosure”
requested byhe Post.Min. Order, dated July 19, 201@n response, the government represents
that it has notifiedndividualspotentially affected by the Post’s present request in order to
explain the content of the Post’s requeast provide context as to the interests at stakev't’'s
Resp. Court’s July9, 2016 Orde(Sealed)at 5-6. Unsurprisingly, those individuals contacted
by the USAO echoed the concerns raised by the governmeontesting the Post’s moti@amd
joined the government impposng any further unsealing in this caskl.

In sum, absat prior public disclosure of the details of these separate investigations
revelation ofpresumptivelyinnocent conduct would constitute a serious invasion of the personal
privacy of any individuals identified in any such materials well as their repational and due
process interestsAccordBrice, 649 F.3d at 7B(holding that revealing “private and painful”
information regarding thejuvenile victims’ physical and mental health could constitute a

“grotesque invasion of the victimprivacy”).
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C) CompellingLaw Enforcement Interests

Finally, keyondthese importanndividual privacy, reputationgland due process
interestscompelling lav enforcement interests likewiseeigh against disclosui search
warrant materials not yet made pubhahiscase.

Specifically, as explained aboveupraPart |, Thompson provided substantial assistance
to prosecutors in the Campaign Finance Investigation, includingiagsisthe investigation and
prosecution of eight other targets of that investigati@oyv’t’'s Thompson Sent. Mem. at-183.
For obvious reasons, ensuring that investigators are able obtaimanion and assistance from
individualswith directknowledge of criminal conduct is critical to law enforcement efforts an
the government’s comgdelg interest inprotecting the publicSuch is the significanaaf this
interest that, where an informamds not already been identifigtle government is generally
permitted “to withhold from disclosure the identity of persom®viurnish informatiorof
violations of law to officers charged with enforcement of that la8miith v. Lanier726 F.3d
166, 167 (D.C. Cir. 2013) (quotirigoviaro v. United State853 U.S. 53, 591957)) see also
Roviarg 353 U.S. at 59nptingthis interest in preserving tmess anonymity “recognizes the
obligation of citizens to communicate their knowledge of the comomssicrimes to law
enforcement officials and, by preserving their anonymity, encouthgesto perform that
obligation”). While Thompson'’s identity analssistancé the USAOhas nowbeen publicly
acknowledgedthe government’s interest in preserving itdigbio work with witnesses to
obtain informatim regarding suspected crimedirectly inplicatedby the Post’s request for
additonal disclosure itthis case. Indeedpuchas anonymity serves ensurepotential

witnessesre freeto provide informatiorwithout fear of reprisalpreserving as secret intimate

27



details of a individual's personal lifeand conduchelps to ensure that withesses willing to
step forward to assist imgant criminal investigations.

The Post’s present requeBbweverturns this basic intuition on its head. In the Post’s
view, it is preciselypecausean individual may serve as a witness against apigfile
defendat that the public maintains an interest in other, unrelated igaéiehsthat may have a
bearing on that witnesstcredibility. The Court recognizes the significant public interest
generated by the Postreporting in this casghich the Postorrectly notes touches on master
of significant public concernNonethelesghe notion thatby assisting investigators and
agreeing to serving as a potential witness in a-pigifile criminal investigation, an individual's
intimate life and unrelatepgersonal conduct become fodder for public inspection is simply
inconsistent with the government’s recognized interegtaserving its ability to work with the
public to root out criminal behavior.

d) Redactions Would Not Sufficiently Protect Compellingrbgts

Finally, due to the degree of media scrutiny already garnered by thetiastion, the
governmengsserts that “the public will be able to easily determine the nameseaniéd of
the persons referenced in the requested documents,” and that even “limiteldmedeatiid
invite conjecture and speculation about the involverbgtie affected persons or others in the
allegations discussed in the requested materi&@a¥'t's Resp. Court’s July 19, 2016 Order
(Sealedhat 13, 15. As a redulkhe Court concludes redaction of the requested materials is
insufficient to protect adequately the compelling privacy, reputatiand due process interests
identified by the government and Thompson, and, consequently, flirelof the sealed
warrant materials sought by the Post is the least restrictive meardexdting these compelling

interests.
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In short, the Post’s effort to obtain additional disclosure bgms of its acknowledged
right of access to search warrants issuederthe Gampagn Finance Investigatioamounts to
little more than bootstrapping. Even assuming the public masnsaFirst Amendment right to
search warrants issued in closed,-paiblic investigations, the Post’s submissioansupport of
its request for further dclosure readily demonstrate that any additional unsealing ik@iyd
significantly infringe upon the persor@e process, reputational, gmavacyinterests of
individuals implicated in those materiaad would likewisgaise the substantial probatyilof
harming important law enforcement interests.

Accordingly, the Post’s request, pursuant to the First Amendnteahseal any post
investigation warrant materials not previously disclosed is deiecordRedacted Mem. Op.,
United States vihompsonNo. 14cr-49 (CKK), ECF No. 66 (concluding that, while the First
Amendment provides a qualified right of access to sentencirgyialat the government has
demonstrated a compelling interest in sealing materials, kkevénrant materials at issue here,
“outlining areas of [Thompson’s] substantial assistance that dicesolt in public charges”).

3. No Further Disclosure is Warranted under theommon Law

Having concluded thahe First Amendmertompelsno additional disclosurie response
to thePost’s motiontheCourt turns next to the Post’s suggestion thautisealing of search
warrant materialg seeks is garanteed under the weaker common law right of access to judicial
records.As before while a common law right of access attachehgostinvestigation
warrant materials the Post seeks,dbmpelling privacyreputationaldue processand law
enforcemeninterests identified above easily offset any limited public intereatiditional

disclosuren this case
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TheD.C. Circuit hasnot addressed the degree to which the common law provides a
qualified rght of acess to search warrant materigither before or after an investigation has
concluded A number ofotherCircuits howeverhave recognizeduch a right, subject to the
weighing of interests described above, to warrant materials aftevesigation has concluded.
SeeUnited States v. Bus. of Custer Battlefield Museum & Store Located atdte¢e38, Exit
514, S. of Billings, Mon{* Custe Battlefield Museuri), 658 F.3d 1188, 1192 (9th Cir. 2011)
(citing authorities from the Second, Fourth, Seventh, and Eighth GScUipon consideration
of these authorities, the Court agrees tf@tfidavits in support of seizure or seanharrants
are central to a court’s probable cause determindtamyg, therefore, “clearly fall within the
definition of ‘judicial document§ Id. at 118 (internal quotatiomarks omitted) (quotingll
Funds on Deposit at Wells Fargb43 F. Supp. 2dt 583). Thus, at least where an investigation
has concluded, a common law right of public access generally attaches tmaterials?®
Nonetheless, for the reasons articulated abomepelling privacyand due processterestof
persons who have not been chargativeigh ay limited public interest irfurther disclosure in
this case.

Herg all but one of théactorsidentified by the D.C. Circuit isonsidering thgublic’s
common law right of access to judicial recopasnt stronglyin favor ofcontinued sealingf
warrant materialé this case.Most significantly as previously notecgupraPart 11B.2.b,the

Post itself asserts thtite materialst seeks to unse&uch uporhighly intimate personal details,

10 For its part, the Post relies on rimding authorityin this Circuitto contend that “the status of the
investigation is simply one factor to be gleed in the court’s discretionary determination whether thercmmaw

right of access mandates disclosure of particular records.” Pogifk at 8 (citingln re New York Time$85 F.

Supp. 2d at 983). Other courts, however, have categorically bkdhaecess under the common lawwafrant
materials in the midst of a predictment investigatiofi on the ground that such records “traditionfliavg been

kept secret for important policy reason&&makana v. City & Cty. of Honolyld47 F.3d 11721178 (9th Cir.

2006) (quotingTimes Mirror Co, 873 F.2d at 1219). In any event, as previously explagugntan.5, because¢he
unrelated investigations at isduereare closedthe Court need not consider whether a common law right of access
attaches to warrant materialsangoingcriminal investigations.
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including sexual preferences and relationshipsahanot known to the publidn the context of
the common law right of accesbe D.C. Circuitand otherdave long recognized thgv]alid
privacy interedi . . . in documents which reveal the intimate details of individuals, Isexual
or otherswhether or not they concern innocent third parti€sge Hubbard650 F.2dat 324
(internal quotation marks and footnote omittesde als@Application of Newsday, Inc895 F.2d
74, 79(2d Cir. 1990)“[T] he common law right of access is qualified by recognition of the
privacy rights of the persons whose intimate relations may theeetlistlosed . ..”). Beyond
this significant privacy interestheindividual due proessreputationglard law enforcement
concernglescribed aboveupraParts 11B.2.b, I11.B.2.c, further counsel against additional
disclosure in this casesiven thepublic’s limited access tohe information contained in the
soughtafter materialsfurtherdisclosure wouldangiblyharm thes interests. Apparently
recognizingthisrisk, both the government itself and each of theviddials whose interests may
be impairedbppose further unsealing in this casgov't’'s Resp. Court’s July 12016 Order
(Sealedat 5-6; see suprdPart 11.B.2.b.

Relying onin re New York Timess well as its own reporting, the Post contends that the
privatedetailsit believeswould be revealedh thesealed material&are now largely out in the
open,”Post’s Supplat 9,thus mitigating anyurtherharm through additional disclosurés
prevously discussedhowever,see suprdart 11.B.2.bthe present case is readily distinguishable
fromIn re New York Timeg thatnone of the investigative informatigiving rise to the sealed
materials at issue hehasbeen publiclyacknowledgedby theUSAO. Apparently conceding
this important distinctionthe Postelieson informal“conversations with . . . confidential and
ontherecord sources” to suggest that the information itréperted is nowvidely

acknowledged Post’s Supplat4.
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Settingaside the troubling suggestion that unauthorized disclefm law
enforcement agents tre USAOhavethe effect oextinguishingthe privacy reputationgland
due processiterests olinchargedhird partiesthe fact remains that tltocumentshe Post
seeksare not publicly available and the Post’s reporting to date offers isd@ammation
regarding their supposed contenkar this reason, the additional disclosure the Post seeks is
highly likely to significantly infringe on the compelling inésts identified above.

Weighedagainst thee importanindividual privacy, reputationgland due process
interess and law enforcement interestie Post’s asserted need fablic access to the sought
after materials falls well short of meriting furthdisclosuren this case Indeed, as noted above,
supraPart 11.B.1,the public interest in evidence of conduct unrelated to the campaignhiestiv
underlying the Campaign Finance Investigai®highly attenuated from the core public
interests identified by the Post in its initial motiohhe conduct described by the Post bears no
direct relationship to matters of public trust or the integrityhefDistrict’s elections. Instead,
the public’s interesin disclosure stems from a tangential interest in learning mong #ie
broader context of the USAQO’s Campaign Finance Investigauldmle the public’s interest in
holding its elected officials accountable is indeed strong sdtondary interest gleaning
additional information regarding the credibility pdtential witnesses in higbrofile criminal
prosecutionss simply insufficient to overcome the compellingeress described above.

Consequentlyno furtherunsealings warranted under tr@mmon lawin response tthe
Post’s present motionAccordRedacted Mem. OpUnited States v. Thompsadwo. 14-cr-49
(CKK), ECF No. 66 (holding that the government “advanced seveosigsand compelling

interests that outweigh the common law qualifieght of accessto sentencing materialke
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the warrant materials at issue hémjtlining areas of [Thompson’s] substantial assistance that
did not result in public charges”).
[I. CONCLUSION

In denying the Post’s request for additional unsealing ircdse, the Court is mindful
that today’s result may be met with some disappointment by tfteaRdeventhe USAO.

Though motivated by different incentives, both these parties htar@sts in disclosure.
Specifically,a full airing of theinformation avdable to the USAQN connection with the
Campaign Financkvestigationlikely would serve not only to sate the public’s desire for
additional insight into an investigation thantinues to hold sonmaystery,but would alsohelp
explain and perhaps vindicatksSAO decisions that hee come undeintensepublic scrutiny.
Indeed, it is easy to imagine circumstaniceghich law enforcement agents prosecutors

facing evidentiary or legal issu#satfrustrae their ability to bring formal criminal chargespt

to disregardmportantindividualand even law enforcemeinterests in order to preserve their
own personaprofessionateputatiols. The government properly resisted that temptation in this
case.As the D.C. Circuit heipointed out in a different contexthé government, having brought
the full force of its prosecutorial power to bear against indivgdialtimately failed to prove
actually committed crimes, has a special responsibi#yesponsibility it is fulfiling here—to
protect such individuals from further public scrutinACLU, 750 F.3cat 935.

In the end;[t] he job of protectingindividual privacy and reputationaithiterests rests
heavily upon the shoulders of the trial judge, since all the partiesnal be harmed by
disclosure are typically not before the courtfatter of New York Times C&28 F.2d 110, 116
(2d Cir. 1987) see alscACLU, 750 F.3dcat 935 (Ebservingthat “[sJuch balancing decisions,”

involving weighingthe “substantil privacyinterest at stake” foildefendants who were acquitted
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or had their cases dismissed . . . against the public interest irsdigcla . [,Jgenerally

speaking, are among the most challenging sorts of cases that judgkes e, in light of the
compeling individual and law enforcemeniterestsdescribed abovao further disclosure is
warranted in this case under either the First Amendment or the gutdicimon law right of
access to judicial materials. Even assuming the records the Post seelt<ategoricdy

excluded frondisclosure, anyaluein exposing additional detaitsf separate investigations
conducted by the USA@to unrelated conduct of individuals targeted in the Campaign Finance
Investigationis easily outweighed by compellingiyacy, reputationaldue process, and law
enforcemeninterestan continuedsealingof these materialsFor this reason, the Post’s request

for additionalunsealingn this case is denied.

Date:August 18, 2016

Chief Judge
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