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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE RESTRAINT OF TWENTY REAL

PROPERTIES IN CALIFORNIA AND No. 16/mc-1612(CKK)

FLORIDA OWNED OR CONTROLLED BY
FABRICE TOUIL OR RICHARD TOUIL

MEMORANDUM OPINION AND ORDER
(Februarye, 2019)

Fou entities have filed motions to interveracate restraining orde@nd, in one instance,

dissolvea notice of lis pendenpertaining to properties in California and Florida. ECF Nos. 27,

28, 29. Upon consideration of the pleadihglse relevant legl authorities, and the record as a

! The Court’s consideration has focused on the following pleadings:

Mem. in Supp. of Mot. of Ocean 26 Holdings LLC and Mondrian 1026 LLC to Intervene
and Vacate Restraining Order, ECF No(2iitervenors’ Mem.”); Mem. in Supp. of Mot.

of Ocean Five Office 400 LLC to Intervene, Vacate the Restraining @ndeDissolve the
Notice of Lis Pendens, ECF No. 28; Mem. in Supp. of Real Estate 26 Investments LLC’s
Mot. to Intervene and Vacate Restiag Order, ECF No. 29;

Resp. of the United States to Mot. to Vacate Restraining Order Re: 1040rigidgiag

and 1100 West AvenueFlorida, ECF No. 37 (“U.S. Opp’'n”); Resp. of the United States
to Mot. to Vacate Restraining Order Re: 1150 Kane Concourse, Bay Harbor Féiz]da [
ECF No. 38; Resp. of the United States to Mot. to Vacate Restraining Order Re: 2666
Hutton Drive, Beverly Hills, California, ECF No. 36;

Am. Reply in Supp. of Mot. of Ocean 26 Holdings LLC and Mondrian 1026 LLC to
Intervene and/acate Restraining Order, ECF Na! &Intervenors’ Reply”) Reply in
Supp. of Mot. ofOcean Five Office 400 LL®@ Intervene and Vacate Restraining Order,
ECF No. 8; Reply in Supp. of Mot. oReal Estate 26 Investments LIEE Intervene and
Vacate Restiaing Order, ECF No. 41;

United States’ Consolidated Surreply to the Replies of Proposed IntervenbissRea

26 Investments LLC, Ocean 26 Holdings LLC, Mondrian 1026, LLC, and Ocean Five
Office 400 LLC, ECF No. 48 (“U.S. Surreply”);

Suppl. Reply in Supp. of Mots. of Ocean Five Office 400 LLC, Ocean 26 Holdings LLC
and Mondrian 1026 LLC to Intervene and Vacate Restraining Order, ECF No. 49
(“Intervenors’ Suppl. Reply”); and Suppl. Reply in Supp. of Mot. of Real Estate 26
Investments LLC to Intervene and Vacate Restraining Order, ECF No. 50.
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whole, the Courshall GRANT-IN-PART and DENY-IN-PART WITHOUT PREJUDICE
each of these motions. These entities shall be permitted to intervene, but theh@lbodt vacate
the restraining ordeis dissolvethe notice of lis pendera this time.

. BACKGROUND

On August 2, 2016, the United Statesvedex partefor enforcement of French restraining
ordersagainst twentyeal properties, including the four presently at issue: 1040 Biscayne Blvd.,
#3504, Miami, forida 33132 (“1040 Biscayne”); 1100 West Avenue, #1026, Miami Beach,
Florida33139 (“1100 West Avenue”); 1150 Kane Concourse, #2FL, Bay Harlorigd& 33154
(“1150 Kane Concourse, #2FL'and2666 Hutton Drive, Beverly Hills, California 90210 (“2666
Hutton”). A French courbadimposed those restrairite® preserve specific property beneficially
owned by Fabrice Touil or Richard Touil that is subject to confiscatiore(foré) under French
law in connection with a criminal investigation into the Touil brothers and others sebéct
money laundering and other offenses in France.” Order, ECF No. 3, at 1-2.

On August 16, 2016, Judge Tanya S. Chutkan grantedUtiited States’ motionn
pertinent part, enforcing the French restraining orders against fthesgropertiesand others
Order, ECF No. 3at 23. With respect td 150 Kane Concourse, #2FL, she excluded an annotation
of this propertyas “legally described as condominium no. 3” because that description appeared in
theUnited Statesproposed order but not in other materials, including the French restraining order
itself. 1d. at 23 & n.1.

Judge Chutkamlso granted the United States’ request to peaieedings in this matter
but required that notice of the Court’s restraining order be giveméostispects and any affected
person, including the nominal corporate owners of record of the twenty propertiesr, EX#e
No. 4. Judge Chutkan lifted the seal on November 22, 2016, upon learning from the United States

that inter alia, “[b]oth Fabriceand Richard Touil have actual notice that the French Restraining
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Orders are nown force in the United States.” Ex Parte Mot. to Vacate Sealing Order, ECF No.
15, at 2;see alsdrder, ECF No. 17.

The United States indicates tHaabrice Touil appealed the French court’s restraining
orders as to 1040 Biscayne and 1100 West Avenue. U.S. Opp’n at Fhoge orders were
confirmed by the Paris Court of Appeallsl. at5. While he evidently also appealed restraining
orders as to some other properties, the drifiates is unaware of any appeals coveritp) Kane
Concourse, #2FL, or 2666 HuttoResp. of the United States to Mot. to Vacate Restraining Order
Re: 1150 Kane Concourse, Bay Harbor Florida [sic], ECF No. 38, at 7 n.8; Resp. of the United
States to Mot. to Vata Restraining Order Re: 2666 Hutton Drive, Beverly Hills, California, ECF
No. 36, at 5 n.6 At least ®me of the appeals he did file were abandoned. U.S. Opp’nat5 & n.7.
“The United States is unaware of any successful appeal as to any projzerdy.3 n7. Proposed
Intervenors say nothing to the contrary.

On October 4, 2018, Ocean 26 HoldingsC and Mondrian 1026 LLC together mal&o
intervene and vacate restraining orders as to 1040 Biscayne and 1100 West Averiughayhic
allege that they respectively own. Proposed Intervenors Ocean 26 Holdings LLC ®addav
1026 LLC’s Mot. to Intervene and Vacate Restraining Order, ECF No. 27, at 1. Oee@ffice
400 LLC separately filk a similar request with respect to idleged property, 1150 Kane
Concourse, #2FLProposed Intervenor Ocean Five ©#i400 LLC’s Mot. to Intervene, Vacate
the Restraining Order and Dissolve the Notice of Lis Pendens, ECF No. 28RaaPEstate 26
Investments LLC likewise modeas to its alleged holding, 2666 HuttoRroposed Intervenor
Real Estate 26 Investments Cls Mot. to Intervene and Vacate Restraining Order, ECF No. 29,
at 1. The Courtshallrefer to these four entities collectively ‘& oposed Intervenors” or simply

“Intervenors.”



Upon reassignment of the case to this Caluting briefing of the pending motiornthe
Court permitted the United States to file a surreply, whichPtioposed Intervenorgsponded to
in supplemental res Although the Court did not grant Proposed Intervenors permigsion
make tlesesupplementafilings, the Court shall consider the supplementaliesph any case
becausehey arehelpful to the resolution of the pending motions.

The United States indicates that Fabrice Touil’s trial concluded on October 4, 2018, the
date on which the Proposed Intervenors filed their motions, and that a verdict iniMs tase
is expected on February 21, 2019.S.Opp’n at 23; U.S. Surreply at 2Proposed Intervenors
do not challenge either point.

The briefing having concluded, the pending motions are now ripe for resoluTioa.
differences in briefing between tltieree separate motiogenerally do not affect the disposition
of these motions. Accordinglgxcept where otherwise indicateédde Court shall citéhe parties’
briefing of the motion filed bypcean 26 Holdings LLC and Mondrian 1026 LLC.

[I. LEGAL STANDARDS
A. Motion to Intervene

Rule 24(a) of the Federal Rules of Civil Procedyoeerns intervention as a matter of right.
That provision provides, in relevant part, that “[o]n timely motion, the court must pengone
to intervene who . . . claims an interest relating to the property or transaction tthasisbject of
the action, and is so situated that disposing of the action may as a practicalhnpatiteor impede
the movants ability to protect its interest, unless ¢ixig parties adequately represent that
interest.” Fed. R. Civ. P. 24(a)(2). Consistent with this language, the United States Court of
Appeals for theDistrict of Columbia Circuit (the “D.C. Circuit”) has recognized four critéoia
intervention under Rule 24(a): “(1) the application to intervene must be timelyre(2pplicant

must demonstrate a legally protected interest in the action; (3) the actibthneagen to impair
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that interest; and (4) no party to the action can be an adequate representdig/aplicant’s
interests.” Karsner v. Lothian532 F.3d 876, 885 (D.C. Cir. 2008) (quotiagC v. Prudential
Sec. Inc.136 F.3d 153, 156 (D.C. Cir. 1998)) (internal quotation marks omitted).

In addition to these four requirements, which emanate from the text of Rulat2dlfa)
the Court understands that a putative intervenor gerstrallyestablish constitutional standing.
Fund for Animals, Inc. v. NortgB822 F.3d 728, 7382 (D.C. Cir. 2003} “To establish &nding
under Article 1ll, aprospective interveno+ like any party— must show: (1) injuryn-fact, (2)
causation, and (3) redressabilityld. at 73233 (citingLujan v. Defenders of Wildlif&04 U.S.
555, 56061 (1992);Sierra Club v. EPA292 F.3d 895, 89¢D.C. Cir. 2002)) With respect to the
first prong of théArticle 11l standing inquiry, the putative intervenor must show “an invasion of a
legally protected interest which is (a) concrete and particularized, aadt(ia or imminent, not
conjectural or hypothetical.' Deutsche Bank Nat’l Trust Co. v. FDIC17 F.3d 189, 193 (D.C.
Cir. 2013)(citing Lujan, 504 U.S. at 560)Consideration of prudential standilgguesmay also
benecessaryo complete the Rule 24 inquirgeed. at 194-95.

B. Motion to Vacate Restraining Order
Under 28 U.S.C. § 2467, “the Government may apply for, and the court may issue, a

restraining order at any time before or after the initiation of forieifupoceedings by a foreign

2 In the interest of streamlining this uncontested inguinydeed in the absence of any briefing
regarding standing-the Court sidesteps some nuanced precedent about whether every putative
intervenor must demonstradgticle 11l standing, as well as prudential standing or its equivalent,
and how the applicable criteria should be characteri&eg, e.g.Crossroads Grassroots Policy
Strategies v. Fed. Election Comm#88 F.3d 312, 316, 3120 (D.C. Cir. 2015)¢f. Lexmark Int'l,

Inc. v. Static Control Components, In672 U.S. 118, 12328 (2014) (finding that “prudential
standing” is not appropriate label for such considerations, and reframing “zaortereis” test).

The Court need not go further down that rbadause the Court shall assuerguendo that it is
necessary to establish both types of standing, or erstwhile standing, dnfindhsufficient
indicators that applicable criteria are satisfied.



nation.” 28 U.S.C. 8§ 2467(d)(3)(A)(i). For evidence, the U.S. court may consider, andealjtimat

“register and enforce a restraining order that has been issued by a courpeterdrjurisdiction

in the foreign country and certified by the Attorney General.’§ 2467(d)(3)(B)(ii). The court

must ensure that its enforcement is “consistent widmiong other things, therocedural

protections in domestic civil forfeiture caseg. 8 2467(d)(3)(A)(ii)(I) (citing 18 U.S.C. § 983())).
The parties do natlentify any standards for vaiiag a restraining order once it has been

issuedpursuant toSection 246{))(3).2 Rather, they focus on case law construing whether the

applicable standards were met at the time the restraining order wasims20&6€. See Gang Luan

v. United States722 F.3d 388 (D.C. Cir. 2013).

1. DISCUSSION
A. Motion to Intervene

The Court must begin witthe jurisdictional issue ofProposed Intervenordrticle Ili
standing. The parties do not bregandingat all But, for purposes of reaching the meritse
Court shall surmise theelevant argumentsAs the alleged owners of the properties at issue, the
Proposed Intervenors are injurbg the inability to sellor do certain other things wittheir
property. See, e.g.Order, ECF No. 3, at-3 (listing prohibitions on, e.galienationof property
interestsabsent court approval They do not expresslgaythat they plan to sethe properties
but the Court does not see any other reason that they vegulest vacatur of the restraining orders
on therelativeeve of a verdict in Fabrice Touil's @asProposed Intervenors’ injury is imminent
because the Frenalerdict could include, or result in, a forfeiture or@gainst Mr. Touil that

would strip Proposed Intervenors of their propertidgacatur of the reésaining order would

3 Section 2467(d) simply establishes whahdt a prope groundsfor challenging a restraining
order issued under this statut&ee28 U.S.C. § 2467(d)(3)(C) (“diperson may object to a
restraining order under subparagraph (A) on any ground that is the subject of piagalien
involving the same property that is pending in a foreign court.”).
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effectivelypermitthe Proposed Intervendissell the propeiesnow,in anticipation of an adverse
French verdict See e.g, Mot. to Seal Ex Parte Appl. to Register and Enforce Foreign Restraining
Orders, ECF No. 1, at 1 (notingat ‘{sjome assets previously acquired by the suspects have
already been sold.”). To be clear, the Court does not endorse such behavior, but the Court finds
an injuryin-fact caused by Judge Chutkan’'s enforcement of the French restrainerg tbed

could be redressed by vacatur of her order.

Because Proposed Intervenors have an interest in the disposition of propertiesythat the
allegedly ownbut are currently restrainetthe Court finds that they have also satisfied prudential
standing considerations their equivalent See Deutsche Bank Nat'l Trust Col7 F.3d at 194
(analogizing such considerations “to the concept embodied in Rule 24 that a proposedanter
must have an interest ‘relating to’ the property or transaction at isswelitigthtion”); cf. Lexmark
Int’l, Inc., 572 U.S. at 1228 (reframing certainformer considerations of prudential standing as
whether plaintiff “falls within the class of plaintiffs whom Congress has aa#tthto sue under”
the relevant statute)l'he Court shall not delve here into an analysis of whether Congress intended
for Proposed Intervenors to be able to sue under Section 2467. It suffices for these poirposes t
say that if anyone at all could challenge a restraining order enforcedt&aipssed Intervems,
it would be Proposed Intervenors, at the least.

Now that standing is established, the Court turnsheo D.C. Circuit's standards for
intervention as of right under Rule 24(a), whigk easily satisfied. For these purposes, Proposed
Intervenors’ motion is timely, as the United States obtained enforcempatteand the offending
restraints remain in place. The Court shall consider the tardiness of theansivbsrequest
further below. Proposedtervenors furthermore asseétrterests in property they allegedly own.

Maintenance of the restraining orders surely impairs these interestfarirmso Proposed



Intervenors are currently unable, for example, to alienate their real proggesintervenors’
Mem. at 6 (citingConnectiat v. Doehr 501 U.S. 1, 12 (1991) (recognizing “attachments, liens,
and similar encumbrances” as “impairments to property rigbtsiue process purpo9gs And
finally, the United States, the onlarty currently pdicipating in the proceedings, doest
represent Proposed Intervenors’ interest in lifting the restrainingsortlevertheless, eferring
to Proposed Intervenors’ assertion of ownership, the United States does not oppose their
intervention. U.S. Opp’'nat 1 n.1.

Accordingly, the Court recognizes the Proposed Intervenors’ intervention ghitof ri

B. Motion to Vacate Restraining Order

Turning to Intervenors’ substantive request, the Court finds insufficient basisud the
restraint on their properties.

Judge Chutkan appeared todsbiby theapplicablestandarddor enforcing the French
court’s restraining order Of note, ler Order expressly observes the necessity to abide by the
procedural protections in Section 983(j), as incorporated into Section 24d8&r, ECF No. 3, at
2. Moreover it appears that stearefuly consideedthe United Statesequest, rather than rubber
stamping it. For example, shdeniedthe United Statesmotionin partwithout prejudice as to
certain other properties that were inadequately described in the Frenchirestedes. Order,

ECF No. 3, at 5.

Nowhere in the pleadings do Intervenors explain why they are movmngio vacate
restraining ordexenforcedin August 2016 Nor do they claim that they, or Fabrice Tounly
recentlyreceived thenotice required by Judge Chutkan’s sealing order, and recognized by her
unsealing order Nor do Intervenorsexplainthe curious fact thatof the seventeen properties
restrained by the Court’'s August 2016 order, they move only as to the four progétjedly
owned beneficially by Fabrice Touil, not as to any of the properties that Ricbaildallegedly
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beneficially owns SeeUnited States’ Ex Parte Appb Register and Enforce Thirteen Foreign
Restraining Orders Pursuant to 28 U.S.C. § 2467(d)(3) and 18 U.S.C. § 983(j), ECF Ng¢. 2, at 3
see alsdResp. of the United States to Mot. to Vacate Restraining Order Re: 2666 Hutton Drive
Beverly Hills, California, ECF No. 36at 5 (rebutting argument that Fabrice Touil is not the
beneficial owner 02666 Hitton). The timing and scope of their requesise concernbecause
the trial against Fabrice Touil evidently concluded on October 4, 2018athedate that
Intervenors filed the pending motions in this case.

On February 21, 2018carcely twaveeks fom today’s datethe parties will learmvhether
FabriceTouil is convicted in French court, which will almost certainly affect the prdigposition
of the presently restrained asselfe Court has reason to believe that vacatur of Judge Chutkan’s
orde before the verdictould facilitate the disappearance of these assets for purposes of any
forfeiture obligations imposed on Fabrice Toulee e.g, Mot. to Seal Ex Parte Appl. to Register
and Enforce Foreign Restraining Orders, ECF No. 1, at 1 (observing prior ssdetaoh of
suspects’ assetand opportunistic changes in nominal ownership of other assets).

The Intervenors’ due process objectidieswaitingfor the French verdicire unavailing
They do not cite any applicable authority for théi@rthat waiting until the French court delivers
a verdictviolatesany constitutional rightghat they or Fabrice Touil may hav&ome of har
authority suggests thahasset owner hascanstitutional right to accesd least certain types of
assetgo pay for counsel in a criminal proceeding. Intervenors’ Reply at 8 (titirgyv. United
States 136 S. Ct. 1083, 1088 (2016)But Intervenors do not claim that they or Mr. Touil need
the moneyfrom these assets vindicatea Sixth Amendment rightMoreover,Intervenors do not
contest the United States’ representation that Mr. Touil appéalad-rench courthe French

restraining orders as to at least some propertied,those orders were confirmedtas1040



Biscayne and 1100 West Avenue. U.S. Opp’'n at 5 & n.7; U.S. Surreply Ah@ the United
States aptly notes that

[T]he occupants of the restrained properties have not been evicted[,] and the majo

limitation on the titleholders is a prohibition on sale or encumbrance. The U.S.

restraining order has only those features necessary to accomplish its ends of

ensuring that the properties could be forfeited upon conviction and a final forfeiture

judgmen.
U.S. Surreply at 6 n.5. Accordingly, any lingering legitimate concerns shoalssbaged by the
limited scope othe present restraint

Nor shall the Court revisit Judge Chutkan’s decision to enforcé-néechrestraining
ordersafter consulting thestandards under Sections 2467 and 983(j). Disposition of the pending
motions does not require the Cototdecide which of the parties’ competing interpretations of
Gang Luan 722 F.3d 388and other authoritieappropriately construes procedural duecpes
requirements under the applicable statutes, or to apply that interpretation tattesehe Court
simply notes that thallegations contained in the French court’s restraining srdeon which
Judge Chutkan relieaveredetailed Soon enougltheUnited States and the Intervenors will learn
whether the French verdict dictates continued U.S. enforcement of the Freramhirgsbrders
some of which were already domed bya French courvf appeals

C. Motion to Dissolvethe Notice of Lis Pendens

In addition to its motions to intervene and vacate the applicable restraining@ceéen
Five Office 400 LLC seeks dissolution of the notice of lis pendens applicable to 1150 Kane
Concourse, #2FL. The basis for this further request islttdge Chutiin struck the reference to
“condominium no. 3” in the United States’ proposed order restraining this property, hutitbe

States nevertheless proceeded to file a notice of lis pendens as to tHat spedominium at

1150 Kane Concourse, #2FLSeeMem. in Supp. of Mot. of Ocean Five Office 400 LLC to
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Intervene, Vacate the Restraining Order and Dissolve the Notice of Lis PeR@#nsdlo. 28 at
7-8.

But it is not true that the “action [supporting the lis pendens] no longer affects thetsubje
property,” as the owner contendsl. at 8 (citing Fla. Stat. § 48.23(d)(3)). Judge Chutkan simply
broadenedhe language in the United States’ proposed restraining ombasistent withthe
majority of thematerials that were in front of her. That doesmeéan that thaotice of lis pendens
as toa potentially narrowerportion of 1150 Kane Concourse, #2FL, should now be dissolved.
Only if Ocean Five Office 400 LLC were to say that it did not, and does not, own condmini
number three, but instead owns only another part of the second floor, would the Court be inclined
to dissolve thenotice oflis pendens as to that specific condominiuimstead, the United States
represents that “Condominium #3 comprises the second floor of 1150 Kane Concourse.” Resp. of
the United States to Mot. to Vacate Restraining Order Re: 1150 Kane Concowrd¢arBar
Florida [sic], ECF No. 38at 2 (“It is not a different property; it is simply a more descriptive
address, which this Court deleted simply because it did not appear in the French seeruie or
Ocean Five Office 400 LLC does not disagmeggesting that this motida dissolve is frivolous

Regardless, because of the concern that Ocean Five Office 400 LLC noigggbito sell
1150 Kane Concourse, #2FL, before the verdict, the Court shall not dissolve the notice of lis
pendens as to that property at this time. Ocean Five Office 400 LLC has nongitautlzority
that requires dissolving theotice oflis pendens sooner, even if dissolution were justified, which
the Court does not believe is the case.

V. CONCLUSION

For the foregoing reasons, the Cobdreby GRANTSIN-PART and DENIES-IN-

PART WITHOUT PREJUDICE Ocean 26 Holdings LLC’s and Mondrian 1026 LLC’s [27]

Motion to Intervene and Vacate Restraining Order; Ocean Five Office 408 [28] Motion to
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Intervene, Vacate the Restraining Order and Dissolve the Notice of Lieerahd Real Estate
26 Investments LLC’s [29] Motion to Intervene and Vacate RestrainingOrde

Ocean 26 Holdings LLC, Mondrian 1026 LLC, Ocean Five Office 400 LLC, and Real
Estate 26 Investments LLghall be permitted to intervendt this time, he Court shall not vacate
the restraining orderas to any of the four properties, or dissolve the notice of lis peradetts
1150 Kane Concourse, #2FL.

If Fabrice Touil is acquitted, or if a French court vacates or alters the ragjranders
enforced by this Court, then Intervenors may renew their motion(s) to \theatestraints upheld
today.

SO ORDERED.

Dated:February 6, 2019

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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