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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIAN M. CASEY,
Plaintiff,
V. Civil Action No. 17-cv-00009 TSCO)

FEDERAL BUREAU OF
INVESTIGATION,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff, appearingpro se challenges the Federal Bureau of Investigation’s
refusal to confirm or deny records responsive to his request under tb@ormeof
Information Act (“FOIA”). The FBI has moved for summary judgmentear Fedeal
Rule of Civil Pocedure 5§ECF No0.23). For the reasons explained below, the motion
will be GRANTED.

|. BACKGROUND

On June 29, 2016, Plaintiff requested “Form 302 of interviesfssix named
individuals “concerning the investigation of the murder of Ryan Vandersdr_arrick
Sikes” and an “index of available documents(Decl. of David M. HardyECF No. 23
1, Ex. A). On July 15, 2016, Defendant informed Plaintiff that in order to process his
requestfor third-party recordsit would need‘an authorization and consé€ntrom each
person, proof of the person’s death,“anjustification that theublic interesin
disclosure outweighpersonalprivacy[.]” (Id., Ex. B). Otherwise, Defendant

informed it could neither confirm nor deny the existence of the requested records
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which is commonly referred to asGlomarresponse* Defendant further informed
Plaintiff that if such records existhey would be exempt from disclosure under FOIA
exemptions 6 and 7(C), codified in 5 U.S&552(b). (Id.).

In a letterdated July25, 2016, Plaintiffrepliedthat he was seeking disclosure
the public interest He explained that he was convicted of a homicide in “an unfair trial
in which state actors representing my rights refused to seek digzihukthe case.”
(Hardy Decl, Ex. C). Plaintiff procee@dto explain “the real facts exonerating him
of the murder. 1 concluded: “Not only is it a public interest that criminals be
apprehended in this case, the undersigned has a right toftdmmation because his due
process rights have been violatedld. at 3). Plaintiff faultedtheinvestigation of the
Lee County and Collier County Sheriff’s Officesnd wrote that the “FBI’'s
investigation . . . has been thwarted by the false statesmggwen to investigators by the
names listed.” I¢.).

Defendantrejected Plaintiff’'s public interest assertiona letter dated Augu4#t,
2016 explainingthathe hadnot provided “sufficient documentation demonstrating
[that] the public interest in the operations and activities of the government mltsve
the substantial privacy interest of the subjéatHardy Decl., Ex. D).Defendant
repeatedts Glomarresponse and invocation ekemptions 6 and 7(C), closéde FOIA
request, andnformedPlaintiff that hecould regen the requesinly by providinga

third-party privacy waiver or proof ahe thirdparty’sdeath. (Id., Ex. D). Plaintiff

1 A Glomarresponsehas its origins irfa case concerning a FOIA request for records

relating to an underwater sea craft called the ‘Glomar ExploreNation Magazine,
Wash. Bureau v. U.S. Customs Ser¥l F.3d 885, 896 n.2 (D.C. Cir. 1995) (citing
Phillippi v. CIA, 546 F.2d 1009 (D.C. Cir.9Ir6)).
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appealedefendant’s decisioto the Office of Information Policy, which affirmed the
decisionon Octoler 16, 2016. (Hardy Decl., Exs. E, Gplaintiff filed this action,
construed as brought under the FOIA, in January 2qEe&eJan. 4, 2017 Order, ECF
No. 3).

1. LEGAL STANDARD

Summary judgment is appropriate where the record shows there is no genuine
issue of material fact and the movant is entitled to judgment as a matter oSkav.
Fed. R. Civ. P. 56(a)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986Yaterhouse
v. District of Columbia298 F.3d 989, 991 (D.C. Cir. 2002). “FOIA cases typicalhg
appropriately are decided on motions for summary judgme@etrgacarakos v. FBI
908 F.Supp.2d 176, 180 (D.D.C. 2012) (citation omitted)he district court conducts
ade novoreview of the governmeig decision to withhold requested documemtslier
any of FOIA’s specific statutory exemptionSee5 U.S.C. § 552(a)(4)(B) The burden
is on the government agency to show that nondisclosed, requested matésialithin
a stated exemptionSee Petroleum Info. Corp. v. U.S. Dep't of Interi@r6 F.2d 1429,
1433 (D.C. Cir. 1992) (citing 5 U.S.C. § 552(a)(4)(B)).

In FOIA casessummary judgment may be based solely on information provided
in the agency’s supporting declarationSee ACLU v. U.S. Dep't of De628 F.3d 612,
619 (D.C. Cir. 2011)Students Against Genocide v. Depf State 257 F.3d 828, 838
(D.C. Cir. 2001).The D.C. Circuitinstructs

If an agencys affidavit describes the justifications for withholding the
information with specific detail, demonstrates that the information

withheld logically falls within the claimed exemption, and is not
contradicted by contrary evidence in the record or by evidence of the



agencys bad faith, then summary judgment is warranted on the basis of
the affidavit alone.

ACLU, 628 F.3d at 619:'Ultim ately, an agencyg justification for invoking a FOIA
exemption is sufficient if it appears ‘logical’ or ‘plausible.ld. (quotingLarson v.
Dep’t of State 565 F.3d 857, 862 (D.C. Cir. 2009) (internal quotation marks omjtted)
“T o successfully challenge an agency’s showing that it complied witk@i4, the
plaintiff must come forward with ‘specific facts’ demonstrating that ¢hisra genuine
issue with respect to whether the agency has improperly withheld exjantya
records” Span v. U.S. Dep’t of Justic696 F.Supp. 2d 113, 119 (D.D.C. 2010)
(quotingDep’t of Justice v. Tax Analystd492 U.S. 136, 1421989)).

[11. ANALYSIS

A Glomarresponse permits an agency to “refuse to confirm the existence of
records where to answénre FOIA inquiry would cause harm cognizable under a[ ]
FOIA exemption.” Wolf v. CIA 473 F.3d 370, 374 (D.C. Cir. 2007) (quotiGgrdels v.
CIA, 689 F.2d 1100, 1103 (D.C. Cir. 1982))\evertheless, a “plaintiff can overcome a
Glomarresponse by showintlpat the agency has alreapgyblicly disclosed the fact of
the existence (or nonexistence) of responsive record€LU v. CIA 710 F.3d 422,
427 (D.C. Cir. 2013).1f an agency has “officially acknowledged the existence of the
record, the agency can no longer usélamarresponse.”Moore v. CIA 666 F.3d
1330, 1333 (D.C. Cir. 2011)This Circuit has clarified that in th@lomar context, it is
the “existencevel nonof any records responsive to a FOIA request,” rather than the
content of the records, that is the focus of the inquAZLU, 710 F.3d at 427.

To rebut aGlomarresponse, a plaintifieed onlypoint to an official prior

disclosure that “establishes the existence (or not) of records ragpdnghe FOIA



request’ Wolf, 473 F.3d at 379, since that fact “is the purportedly exempt information
that aGlomarresponse is designed to protécACLU, 710 F.3d at 4271t is the FBI's
“long-standing policy” to provide &lomarresponse-consistent with FOIA’s privacy
exemptons 6 and 7(G)}whenthird-party recordsare requested withowithera privacy
waiveror proof of deathpr thedemonstration of an overriding public interést
disclosure (Hardy Decl. 1 13 See Smith v. FB663 F. Supp. 2d 1, 4 (D.D.C. 2009)
(notingthat aGlomarresponse i typically invoked to protect the privacy interests of
third-party individuals under FOIA exemptions 6 and 7(Qiting Barbosa v. Drug
Enforcement Admin 541 F.Supp.2d 108, 11611 (D.D.C.2008)).
Defendant’sdeclarant explains that@lomarresponsé€is necessary because
members of the public are likely to draw adverse inferences fromm#re fact that an
individual is mentioned in the files of a law enforcement agency such @&Bheas this
may cast the idividual in an unfavorable or negative light(ld. 1 14. Moreover, the
confirmation of such records couekposethe subjectsto the types of harm Exemption
7(C) is intended to shieldncluding “unsolicited and unnecessary attentibfid.).
Despitethe fact that the court previously advised Plaintiff tDafendants
factual assertionmaybe deemeddmittedif not countered with contrary evidence,
(Mar. 31, 2017 Order, ECF No. 23]aintiff has not rebutted Defendanpsoperly
justified Glomarresponsgebuthasinsteadrenewedhis previouslyrejected motions that
have nothing do witlrOIA. (SeeMot. to Strike and Orders to Show Cause, ECF No.
26; Mot. to Set Hearing on Mot. to Construe Pleading as 42 U.S.C. § 1988, Mot. to
Default, and Order to Show Cause, ECF No. 27; Mot. to Enter Judgment on the

Pleadings 42 U.S.C. 1988, ECF No.28&f. Mar. 31, 2017 Order, ECF No. 24 (denying,



inter alia, Plaintiff’'s motions to construe and &te and for default judgment).
ConsequentlyDefendant is entitled to judgment as a matter of law on its uncontested
Glomarresponsé.

V. CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgmentaevill b

GRANTED. A corresponding ost will issue separately.

Date: March 23, 2018

ﬁm«;m 5. Chtlean

TANYA S. CHUTKAN
United States District Judge

2 Apart from theGlomarresponsgPlaintiff’'s public interestlaim at the administrative
level (seeEx. C of Hardy Decl.) simply fails tamverridethe privacy interestat stake.
“Where the privacy concerns addressed kgmEption 7(C) are present, . . . [the requester]
must show that the public interest sought to be advanced is a significanan interest
more specific than having the information for its own sake [and that] .e.infbrmation

is likely to advance thanterest.”National Archives and Records Admin. v. FayiSAl
U.S. 157, 172 (2004).And “the only cognizable public interest under FOIA is ‘the
citizens’ right to be informed about what [the federgvernment is up to’’ People for
the Ethical Treament of Animals v. Nat'l Insts. of Health45 F.3d 535, 543 (D.C. Cir.
2014) (quotingDOJ v. Reporters Comm. for Freedom of the Pres39 U.S. 749, 773
(1989). Plaintiff's assertions of wrongdoing by state or county entities add:eight

on the FOIAscale“to balance against the cognizable privacy interests in the requested
records” Favish 541 U.S. at 1745. Furthermore,*[a]s a result of Exemption 7(C),
FOIA ordinarily does not require disclosure of law enforcement documentgoftions
thereof)that contain private informatiohBlackwell v. FB) 646 F.3d 37, 41 (D.C. Cir.
2011), andthe Supreme Courtds made clear that requests forthird party information
[contained in law enforcement documendség strongly disfavored],] . . . particularly . . .
when the requester asserts a public interdgiwever it might be styledin obtaining
information that relates to a criminal prosecutioid. (citation and internal quotation
marks omitted).



