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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALFA INTERNATIONAL SEAFOOD,
INC., et al.,
Plaintiffs,

V. Case No. 1:17-cv-00031 (APM)

WILBUR L. ROSS, JR., U.S. Secretary of
Commerce, ¢ al.,

Defendants.

N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiffs, nine U.S-based seafood importers, processors, and harvesters, institisted t
actionto challenge andnvalidat the Seafood Traceability Rule, a federal regulatoned at
remedying “illegal, unreported, and unregulated” fishing and seafood fi@eeSeafood Import
Monitoring Program, 81 Fed. Reg. 88,975 (Dec. 9, 20¥8).relevanthere before the start of
summary judgment briefing, three environmental gredPgeana, Ing the Natural Resources
Defense Council, Incand the Center for Biological Diversitgdllectively, the “Conservation
Groups”or “Groups’)—sought to intervene in the case to defend the Rakdylot. to Intervene,
ECF No. 24 put the court denied therequest on April 17, 2013eeMem. Op. & Order, ECF
No. 44 [hereinafter April 17 Order].

The Conservation Groups noticed thepeal from the April 17 OrdeseeECF No. 70,
and while thatappeal was pendinghe court granted summarydgment in favoof Defendants
andupheld the Rulesee Order, ECF No88. Plaintiffs opted not to appe#iat finaljudgment,
rendering the Conservation Groupgpealof the April 17 Ordemoot. Accordingly, upon the

Groups’ motionthe D.C. Circuit dismissed tligroups’ appeal and remanded the ¢aghis court
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with instructionsto “consider thelGroups’] request for vacatur as motion for relief fom [the
April 17 Order]pursuant to Fed. R. Civ. P. 60(b)SeeMandate ECF No. 900rder, ECF No.
90-1 (quotingJ.S.Bancorp Mortg. Co. v. Bonner Mall P’ship13 U.S. 18, 29 (1994)).

Now before the court is the Conservation Grouystion to Vacatehe April 17 Order
SeeMot. to Vacate Order on Moto Intervene ECF No0.92 [hereinafter Groups’ Mot.]Plaintiffs
oppose the motionPIs.” Mem. in Opp’n to Mot. to Vacate Order on Mot. to Interver@f-Eo.
93 [hereinaftePls.” Opp’n} The matter is now ripe for consideration.

l.

FederalRule of Civil Procedure 60((§) “provides courts with authority adequate to
enable them to vacate judgments whenever such action is appropriat@rnlait justice.”
Liljeberg v. Health Servs. Acquisition Carpl86 U.S. 847, 86-64 (1988)(internal quotation
marks omitted) Pursuant tohatRule a courtmay; in its discretio, grant relief from a judgment
for “any . . reason that justifies relief.” Fed. R. Civ. P. 60(b)(6Mootness provides such a
reasori’ Rubin v. The Islamic Republic of IraB63 F. Supp. 2d 38, 40 (D.D.C. 2008)¥hen a
civil case becomes moot whivaiting appellate review, “the established practice in the federal
systems to reverse or vacate the judgmbelow.” Sands v. NLRB325 F.3d 778, 785 (D.C. Cir.
2016) cleaned up Vacatur “clears the path for future relitigatiofthe issues between the parties
and diminates a judgment, review of which wasevented through happenstaricélnited States
v. Munsingwear, In¢.340 U.S. 36, 40 (1950)

“Because vacatus equitable in naturg¢courtg look to notions of fairness vam deciding
whether to use the remedySands 825 F.3d at 785%see also Bancor®b13 U.S. at 25 (“Aparty
who seeks review of the merits of an adverse ruling, but is frustiatethe vagaries of

circumstance, ought not in fairness be forced to acquiegbe judgment). As such, “[cburts



usually vacate a judgment ‘when mootness results from unilaietrah of the party who prevailed
below’ or from circumstances beyond the control of the parti8arids 825 F.3d at 78Eguoting
Alvarez v. Smith658 U.S. 87, 98 (2009) (Stevens, J., concurnngart and dissenting in patrt))
“By contrast. . .when a case becomes moot because the parties reached a settkmdetiite
petitioner therefore ‘voluntarily forfeited’ a remedy in ceustacatur is typially inappropriate.”
Id. (citing Bancorp 513 U.S. at 225); see alsoRio Grande Silvery Minnow v. Bureau of
Reclamation 601 F.3d 10961129 n.20 (10th Cir. 201Qexplaining thatBancorps rationale,
which addresses appellate court vacatur, likewise “governs the distrits cmaision whether to
vacate its own judgment pursuant to Fed. R. Civ. P. 60(b)").

.

The Conservation Groups contend thetause circumstancesyond their control mooted
their appeal of the cougintervention decisiofthis court shouldemploy the “normal ruleand
vacate the\pril 17 Order. Groups’ Mot, Mem. of P. & A, ECF No. 921, at 3 (quotingCamreta
v. Greene563 U.S. 692, 713 (2011)In responsePaintiffs say that vacatur is inappropriate for
three reaons:(1) the Conservation Groups lack Article 11l standing to pursue angfnelithis
matter (2) the Conservation Groups failedtimely appeathe court’sApril 17 Order; and3) the
established practice of vacatumugwarrantedn a case such as this oméherethe unsuccessful
intervenos’ side prevailed on the meritsPIs.” Opph at 2. The cairt considers Plaintiffs’
challenges twacaturin turn.

A

The courtquickly dispensewith Plaintiffs’ standingargumein “[S]tanding is assessed as

of thetime a suit commencegs Chamber of Commerce of U.S. v. EBA2 F.3d 192, 199 (D.C.

Cir. 2011) quotingDel Monte Fresh Produce Co. v. United State& F.3d 316, 324 (D.C. Cir.



2009) (alterationin original)). Although the courtdenied interventiotagd in part on lack of
standing seeApril 17 Order atl-5 there can be no dispute that tB®nservation Groups had
Article 11l standingto appeal from that adverse ruljsgel5A Charles Alan Wrighgt al.,Federal
Practice and Procedureés 3902 (2d ed.|*Appeal is taken by one or more persons who were proper
parties in the district court and who are obviously aggrieved Qudigenent. Such appellants have
standingto appeal); see also Alt. Research & Dev. Found. v. Vener2é2 F.3d 406, 409 (D.C.
Cir. 2001) ([D]enial of intervention as of right is an appealable, final order désgar of the merits
of the claim for intervention as of right. As the Circuit dismissedhe Groups’appeal on
mootness groursdbut remandedo consider the question oaeatur,the Consrvation Groups’
standing taseeksuch relief cannot be in doubt.

Plaintiffs neverthelesssist that the Conservatigdroups lack standing because “there is
no longer a live district court case in which to intervene.” Pls.” @jgp’6. But that argument
fails because tonflates the concepts of standing and mootness. To put the diffeoentesy,

“[t] he requisite personal interest that must exist at the commencemeatib§#tion (standing)
must continue throughout its existengnootness).”U.S.Parole Comm’n v. Geraghty45 U.S.
388, 397 (1980)internal quotation masgomitted). Here, theGroups’ appealfrom the order
denying interventions moot, lut the Groups’ personal stake in the litigation remainaltered
particubrly since the sole remaining issue of vacatur directly affectsithenests The finality
of the court’s decision on the merits therefore does not strip theeGratisn Groups of standing
to pursue vacatur of the court’s April 17 Order.

Alternatively, Plaintiffs argue that the Groups lack standing becausg dénnot
demonstratehe requisiteinjury in fact insofar as they have “failed to discuss how the district

court’s decision, which was casend factspecific, would have any advergeecedential effect.”



Pls.” Opph at 7. Plaintiffs, however, cite no authority for the propasitioat to establish
standing,a party or putative intervenor seeking vacatur must showalleating the adverse
decisionto remainwill have an “adverse pcedentiaéffect.” See generallls.” Opp’n. That is
not surprising. Accepting Plaintiffs’ position would directly contradict the Cit&uinstruction
that “typically” the district court’s decision should be vacatdten that decision is no longer
amenable to review due to mootness or a lack of standeg.Maydak v. United Staté30 F3d
166, 177 (D.C. Cir. 2010). In any event, requiring a showing of “adversedpreadd effect”
would make little sensas district court decisions, likbe Agil 17 Order have ngprecedential
force. Accordingly, thecourt thereforeejects Plaintiffs'standingargument.

B.

Next, Plaintiffs’ timeliness objection is rooted in a flawed readindn® Federal Rules of
Appellate Procedure. According Rlaintiffs, Rule4(a)(1)(B)’'s60-day timeperiodfor appeals
inapplicablebecause, having been denied interventiothisicourt, the Groups are not a “party”
within the meaning otfhat Rule. SeePIs.” Opp’n at 56 (citing Fed. R. App. P. 4(a)(1)(R
As such,Plaintiffscontendthe Groups had onf§0 days to appeaseeFed. R. App. P. 4(a)(1)(A),
andthereforetheir notice of appeal from the April 17 Ordefiled 49 days after the Orderis
untimely,

Plaintiffs pressedhis sametimeliness argumenn the D.C. Circuit seeAppellees’ Resp.
to Mot. to Dismiss Case as Moot and to Magalfa Int’l Seafood vRoss CaseNo. 175138, Doc.
No. 1704063, at-5, yet he Circuitdismissed the appeal as moahd not as untimely.See
Mandate ECF No. 900rder, ECF No. 94. Surely, hadhe D.C.Circuit thought the Group
appeal to be untimely, it would have said asthe time limits provided byrule 4(a)(1)(A) and

(B), prescribed in 28 U.S.C.&107(a) and (b)are “mandatory and jurisdictional.Cf. Hamer v.



NeighborhoodHous. Servsof Chi,, 138 S. Ct. 13, &2 (2017)(differentiating between the
congressionalimposed jurisdictional time limits to file a notice of appeal comiim28 U.S.C.
8 2107, andhe courtmade,nontjurisdictional time limits containeih Fed. R. App. P. ¥ see id.
at 17 (“Failure to comply with a jurisdictional time prescription.deprives a court of
adjudicatory authority over the case, necessitating dismissd).

In any eventPlaintiffs’ timeliness argumens unavailing. Though they are not “parties”
to the underlyingmatter because they were denied intervention, @mservationGroups are
“parties” to the appeal from the denial of their interventiortiomowithin the meaning oRule
4(a)(1)(B) See Hodgson v. United Mine Workers of A3 F.2d 118, 128D.C. Cir. 1972)
(applying Fed. R. App. P. 4(a)60-day period ina casan which a federabfficial was a party to
determine whethethe intervenorappellants’ appeal was timelyPlaintiffs’ citation to United
States ex rel. Eisenstein v. City of New Y886 U.S. 928 (2009), does not persuade the court
otherwise. SeePlIs.” Opp’'n at 56. The Court inEisensteindealt withthe question whether
Rule4’s 30day or 60day time limit to file a notice of appeal applies when the United States
declines to intervene in a False Claims Act matBaeb56 U.S.at 929. The Court cacluded that
whenthe United States “declifg to intervene in a privately initiated [False Claims Act] action
the United States is not a “partid the litigationand thereforenust bring its appegursuant to
the 30day time limit of Rule 4(a)(1)(A).Id. at 937. Despite the significance Plaintiffstabute
to it, Eisensteirdoes not stand for the proposition that a proposed intervenor is ety ‘to the
appeal othe denial ofts ownintervention; rather, simply affirms the principle that a proposed
intervenor is not a “partyto a matter in which it has not ymitervenel. Indeed, the Court in
Eisensteirrecognized that, even without intervention, the United States coudchlapihertypes

of collateralorders in dalse Claims Act actioras in those circumstancethe Govenment is a



party for purposes adppealing the specific order at issudd. at 931 n.2. Similarly, here,the
Conservation Groups are a “party” to tqgpeal of the April 17 Order, and thereftireely filed
their notice of appeatithin the60-day deatine.

C.

The court turns ladb Plaintiffs’ argumentagainst vacatuon the merits According to
Plaintiffs, becauseghe Groups'sidein the underlying litigation prevaileavhen the court upheld
the Seafood Traceability Rwlealbeit without theirintervention—vacaturis inappropriate In
support of its argument, Plaintiffs distinguiie Groups from the appellants in other cases
applying vacaturunder Munsingweay highlighting that thosditigants were all “disappointed
appellants.” Pls.” Opph at 24.

To begin with, the Conservation Groups are not “lower court winneitg’negard to the
intervention decision; in that respect, the Groups are decidediggioointed appellantsiho
weredenied the relief they sought before this cduMoreover,contrary to Plaintiffscontention
the “principal’ consideration in determining whether vacatur is warramseibi whether the
appellan’'s “side’ prevailed on the merits, but insteadhether the party seeking relief from the
judgment caused the mootedsy voluntary actioft Bancorp 514 U.S. at 24[I]f the party who
lost below did not cause the case to become moot, that is, if happenstaie actions of the
prevailing party ended the controversy, vacatur remains the standardfaelief” N. Cal.
Power Agency v. Nuclear Regulatory Comn893 F.3d 223, 225 (D.Cir. 2004). By framing

the vacaturinquiry in terms of fairness and fault, courts ensure that “thdse have been

! Plaintiffs’ reliance on the Supreme Court’s decisio€amreta to argue thathe Conservation Groups are “lower
court winner[s]'is misplaced. In that case, government officials appealed a aegiaiating them qualified immunity
from suit, but holding that they violated the plaintiff's constitutionditsgCamreta 563 U.Sat 699-70Q0 The Court
concluded thatalthough the flicials prevailed in the court below, their appeal of the adverse constélitlenision
constituted an exception to the “usual rule against consglprevailing parties’ petitions.Id. at 709. Camretahas
no bearing on the instant decision, asikanthepartiallysuccessful government officialstimat casgthe Conservation
Groups did not prevail on thanly issue they were permitted to litigate: the right to intervene.
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prevented from obtaining the review to which they are entitled@rtreated as if there had been
a review.” Camreta 563 U.Sat 712 (alterations and internal quotation mavkstted).

Applying these principlesthe court holds that thequitiesfavor vacating theApril 17
Order. First, “the roles of the partias mooting the caseounsel in favor of vacattir. Sands
825 F.3d at 786.Plaintiffs decision not tappeal the adversaimmaryjudgmentdecisionhad
the effect of mootinghe Groups’ appeal of the intervention otd€he Groups therefore were not
regponsible for rendering their appeal unreviewaldecond, theoncern underlyin@ancorpthat
parties mayeek to manipulatehe judicial system bxolling the dice in the district court and then
washing away any unfavorable outcome thiouge ofettlement and vacatuis notpresent here
See Humane Soc. of U.S. v. Kemptho®2¥ F.3d 181, 186 (D.C. Cir. 2008) (internal quotation
marksand alterations omitted). Agaithe Conservation Groupappeal was mooted for reasons
outsidetheir control thus,they cannot be accused of attempting to game the sys$teally, the
public interest would be served by vacatur of April 17 Order, as doing sar[g]l the path for
future relitigation othe issue$s See Sands825 F.3d at 786 (quotifgancorp 513 U.S. at 22
23). To be sure, as Plaintiffs argue, there will be no relitigadibtine Groups’ right to intervene
in this case, athe casds now closed on the merits. But the CircuitSandscould not have
intended “future relitigation” to pertain soletg the case at barAfter all, once an appeal is
dismissed as moot or for lack of standititg prospecthatthe same case will be brought by the
same litigantsn thetrial courtalways will beremote Clearly then, the term “futureslitigation”
encompassesther mattersVacaturof the April 17 Ordeensures thain future bids to intervene,
the Conservatiosroups will not have to contend wisim adverséecisionthattheywere unable
to contest on appeal through no fault of their oimsum,the court concludes that the equities

justify vacatingits decision denying the Conservation Groupsjuest to intervene



[l
Circumstances beyond the Conservation Groups’ control have rendegther appeal
of this court’s decision denyintheir motion to intervene Accordingly, the court adheres to

established practice and grants @r@ups’'motion to vacate thApril 17 Order, ECF No. 92

A s

Dated: August 10, 2018 Amit P a
United States District Judge




