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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STORY OF STUFF PROJECT, et al.,
Plaintiffs,

V. Case No. 17-cv-00098 (APM)

UNITED STATESFOREST SERVICE,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiffs Story ofStuff Project and Courage Campaign Insti(gtdlectively, “Plaintiffs”)
bringthis actionagaing Defendant United States Forest Seryibe “Forest Service'pursuant to
the Freedom of Information Act (“FOIA’})5 U.S.C. §52. Plaintiffs seekecordsrelated to the
government’s management of Nestlé Waters North America, Inc.’s (“NWNA&rations in the
San Bernardino National ForastCalifornia

After Plaintiffs filed this lawsuitthe Forest Service conducted a seactlocated 928
photos, 728eographic information system (“GIS”) files, 4 spreadsheets, 1 video, and 11,425
pagesn responsive record¥he Forest Serviceithheld some of these records in their entirety,
redacted some, and released others in fblamtiffs. To justify itswithholdings and redactions
the Forest ServicevokedFOIA Exemptions 4, 5, 6, and 9n turn, Plaintifs contest the Forest
Services withholdings and redactioasunjustified.

Before the court are the parties’ cresstions for summary judgment-or the reasons
described belowthe ourt findsthat the Forest Servicproperly withheld information under

Exemption 5. However, the court also finds that the Forest Sdraicrot properly justified
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withholding information under Exemptiors 4,6, or 9. Accordingly, Defendant’s Motionfor
Summary Judgment is granted in part and denied impdrPlaintifs’ CrossMotion for Summary
Judgment islenied
1. BACKGROUND
Plaintiff Story of Stuff Project is a neprofit corporationthat facilitatesan online
communitydedicated to environmental sustainability and resource conservation effortgl.,.Com
ECF No. 1, ®. Story of Stuff Project has more than 800 members who live near the San
Bernardino National Foresind have expressedoncernabout the diversio of water resources
from the Forest. Id. Plaintiff Courage Campaign Institute a norprofit corporation that
organized among other actionsg, campaign askinfWNA to ceaséottling water in California
in response to the historic California droughit. 5. Courage Campaignstitutehas over 9,000
members who live near the San Bernardino Nationabgt,regularly visit theForest,and have
expressed concern about the diversion of water resources from the Fabrest.
In light of their mutual concern regarding the government’s managemexVoiA's
operations and use of resources on public lands in the San Bernardino NationaPrangsts
sent a FOIA request to the Forest SenaneNovember 7, 2016, seekirgcord pertaining to:
The water diversion and transmission facilities constructed and
operated on U.S. Forest Service land in and near the West Fork of
Strawberry Creek in the San Bernardino National Forest; and
The “Nestle Waters North Anmiga Inc. Specialdse Permit CE”
listed on the Current Schedule of Proposed Actions (SOPA)
01/01/2016 to 03/31/2016 at the URL:
http://www.fs.fed.us/sopa/components/reports/sopa-110512-2016-
01.html#4.

SeeDef.’s Mot. for Summ. J., ECF No. 19 [hereinafter Def.’s Mdtifach A, ECF No. 192, at

1-2.



Plaintiffs filed this lawsuit onJanuary 13, 2017, challenging the government’s failure to
process its FOlAequestand disclose anyesponsivedocuments. See generallfCompl. The
Forest Servicéhereaftetbeganto producerecords The Forest Servidecated928 photos, 728
GIS files, 4 spreadsheets, 1 video, and 11,425 pages of responsive ,racdrdsleased nen
exempt redactedecords to Plaintiff$n rolling productions from February 2017 through August
2017 SeeDef.’s Mot., Satementof Material Facts asotWhich There Is No Genuinkssue
[hereinafter Def.’s Stmt,]{1 8-9 see alsdDef.’s Mot., Attach B, ECF No. 18B. The Forest
Serviceinvoked FOIA Exemptions 4, 5, 6, and 9 to withhold redact some of theesponsive
records; of the 11,42pagesdentified by the Forest Servic8,193 pages were released in full,
1,991 pages were released in part, and 1,241 were withheld in theityeried.'s Stmt. {LO—
12.

After production, the Forest Service moved for summary judgngseDef.’s Mot.,Mem.
of P. & A. in Suppof Def.’s Mot. [hereinafter Def.’s Men). The motion was supported by the
declaration ofLatagna Rushthe Region5 FOIA/PA Coordinatowith the Forest Servigesee
Def.’s Mot., Decl. ofLatanga Rush, ECF No. 49[hereinafter RusiDecl.], as well as &aughn
Index,seeDef.’s Mot., Attach C, ECF No. 191 [hereinafte’Vaughnindex]. Rush’declaration
explained the scope of the seatonducted in response to Plaintiffs’ FOIA requesd the reasons
for the Forest Service’s invocati@f variousFOIA exemptiongo redactind withholdhe records
See generalliRush Decl

Plaintiffs opposedhe Forest Service’ motion, and filed a crossotion for summary
judgment, asseling that no proper basis exists for most of the governreeredactionsand

withholdings. SeePIs.” Notice of Errata, ECF No. 2®Is.” Corrected Crosilot. for Summ. J. &



Respto Def.’s Mot., ECF No. 24 [hereinafter Pls.’ Croshlot.],* at 2-4; seealsoPls.’ Reply in
Supp.of Pls.” CrossMot., ECF No. 26[hereinafter Pls.” Reply] In response to Plaintiffs’
argumentsthe ageay conducted a supplemental search and located an additional submission to
the agency by NWNA, which the Forest Service reviewed, redactettlaaded to PlaintiffsSee
Def.’s Mem. of P. & A. in Opp’n to PIs.” Croddot. & Reply to Pls.” Opp’n to Def.’s Mot., ECF
No. 23 [hereinafter Def.’s Replyjat 1. The Forest Service’s subsequent production was
accompanied byhe supplemental declaration of Laga Rush and an updat&hughnindex.
Def.’s Reply,2nd Decl. of Latanga Rush, ECF No-23hereinafter 2d Rush DeclAttach. D,
ECF No. 233 [hereinafter 2dvaughnindex]. In further support of its motion for summary
judgment, the Forest Servi@so submitted the declaration of Larry Lawrence, the Natural
Resource Manager of NWNA.SeeDef.’s Reply, Decl. of Larry Lawrence, ECF No. 23
[hereinafter Lawrence Decl.].

The parties’ motions are now ripe for disposition.
1. STANDARD OF REVIEW

Most FOIA cases are appropriately resolved motions for summary judgment.
Braytonv. Office of theU.S. Trade Representativ@41 F.3d 521, 527 (D.C. Cir. 2011). A court
must grant summary judgment “if the movant shows that there is no genuine dspoitany
material fact and the movant is entitled to judgment as a matter of law.” Fed..R. &&(a).
A dispute is “genuine” only if a reasonable féiotder could find for the nonmoving party, and a
fact is “material” only if it is capable of affecting the outcome of litigatiémderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986).

! Per thePlaintiffs' request, the court has considered dhiarguments contained in toerrected filing of Plaintiffs’
CrossMotion for Summary Judgment and Response to Defendant’s Motion for Sunumdgrryeint ECF No. 251,
which replaced Plaintiffprevious filings at ECF Nos. 20 and 23eePIs.’ Notice of Eratg ECF No. 25
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A defendabhagency in a FOIA case is entitled to summary judgment upon demorgstratin
that no material facts are in dispute, that it has conducted an “adequate seart¢tat alhtbtated
responsive records have been produced to the plaintiff or are exempt from dis@esugtudents
Against Genocide v. Dep’t of Stag®7 F.3d 828, 83338 (D.C. Cir. 2001). An “adequate search”
is one that is “reasonably calculated to uncover all relevant docum@utesby v. U.S. Dep't of
Army, 920 F.2d 57, 68 (D.C. Cir. 1990). The agency bears the burden of proving that it performed
such a search, and it may rely on sworn affidavits or declarations to @eedsafeCard Servs.,
Inc. v. SEC926 F.2d 1197, 12601 (D.C. Cir. 1991). The court may grant summary judgment
to the agency based on this evidence if it is reasonably specific and adettdi neither record
evidence nor evidence of agency bad faihilitary Audit Project v. Casey656 F.2d 724, 738
(D.C. Cir. 1981);accord Beltranena v. Clinton770 F. Supp. 2d 175, 18382 (D.D.C. 2011).
Plaintiffs can rebut an agency’s supporting affidavits and declaratyprkeinonstrating, with
“specific facts,” that there remains a genuine issue as to whether the agdooyed an adequate
search for documents responsive to the plaintiff's requgse Span v. U.S. Dep't of Justi6e6
F. Supp. 2d 113, 119 (D.D.C. 2010) (quoting. Dep't of Justice v. Tax Analysi®2 U.S. 136,
142 (1989)).

An agency also bears the burden of showing that it properly withheld materials pursuant t
a statutory exemptionCitizens for Responsibility & Ethics in Wash. v. U.S. Dep’t of Jystite
F.3d 1082, 1088 (@. Cir.2014). An agency “may carry its burden. by submitting sufficiently
detailed affidavits or declarations, \faughnindex of the withheld documents, or both, to
demonstrate that the government has analyzed carefully any matihlaeld and provided
sufficient information as to the applicability of an exemption to enable the advesstem to

operate.” Brennan Ctr. for Justice v. Dep’t of Stat@96 F. Supp. 3d 73, 80 (D.D.C. 2017). “If



the agency’s affidavits provide specific information sufficient to place the dotemaéthin the
exemption category, if this information is not contradicted in the record, and ifsherevidence
in the record of agency bad faith, then summary judgment is appropriate witlcaoterareview
of the documents.” ACLU v. U.S. Dep't of Def628 F.3d 612, 626 (D.C. Cir. 2011) (internal
guotation marks omitted).
V. DISCUSSION

The Forest ServicevokesFOIA Exemptions 4, 5, 6, and@ justify its various redactions
and withholdings Plaintiff challengeghe applicability of all exemptiors SeegenerallyPIs.’
CrossMot.; Pls.” Reply. The courtaddressethe partiesdisputes below.

A. Exemption 4

The Forest Service withheld and redadtédrmationcontained iragencymemorand and
emails, letters, GIS files, contractesumesmapsand research reports pursuant to Exemption 4.
SeeRush Decl. ¥; seealsoVaughnindexat1-3 8-9. This information consists ofptoprietary
mapping information describing the location of springs, wells and pathways toldlcasens;
associated infrastructure information; technical specifications of equipmeolpgical and
geophysical information concerning wells and geological and hydrogeolagiabisis of springs
as well as proprietary groundwater production informatiddef.’s Mem at 7(citing Rush Decl.
11 9-10). The Forest Sevice alsowithheld the texof the reportit located in thesupplemental
searchjncluding attachmentsyhich “consist of [GIS] files, photographs, field inventory forms

and summary and analytical reports.” 2d Rush De@|.ZVaughnindex at1l-3 see2d Rush

2 Plaintiffs’ challenges shifted throughout the briefing. At first, Plamtdid not challenge the Exemption 6
withholdings, but later did so in their reply brief, asserting that trest Service mistakenly labeled certain name
withholdings as protected by FOIA Exemption &eePls.” Reply at 2. Plaintiffs also initially challenged the
adequacy of Defendant’'s searskePls.” CrossMot. at 1718, but later conceded that the Forest Service conducted
an adequate seardeePls.” Reply at 13-14. Thus, the only issues left for the court to resolve are the pyopfidie
Forest Service’s withholdings under the FOIA Exemptions.
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Decl., Attach. EECF No. 233. The Forest Service characterizes the withheld information as
“proprietary commercial information obtained frarthirdparty private busineSsSNWNA. Rush
Decl. 18; 2d Rush Decl. 0. Accordingly, thd-orest Service asserts that itwsthholding this
information in order to prevent competitive harm to the business subiiMidNA. Rush Decl.
19 9-10; 2d Rush Decl. 1 11-12.

Exemption 4permits an agency to withholtrade secrets and commercial or financial
information obtained from a person and privileged or confidentia¢es U.S.C. § 552(b)(4)In
a challenge to a withholding where the underlying recordsaiteade secrets, as is the case here,
“the agency must establish that the withheld records are (1) commercialnmidiné2) obtained
from a person, and (3) privileged or confidentialérdan v. U.S. Dep’t of LabpR73 F. Supp. 3d
214, B0 (D.D.C. 2017) (internal quotation mar@mitted). In this casethe parties'dispute
centers on whether tlt@mmerciainformationobtained from NWNA and withheld by the rfest
Service is “confidential.”

“The D.C. Circuit has developed two tests to determine whether information is
‘confidential’ for purposes of Exemption™4 Ctr. for Pub. Integrity v. U.S. Dep’t of Energg87
F. Supp. 3d 50, 62 (D.D.C. 2018)If the agency receives the informationwgy of mandatory
disclosure, the court will apply the test set ouNational Parks Conservation Association v.
Morton, 498 F.2d 765 (D.C. Cir. 197fNat’l Parks [].” Ctr. for Pub. Integrity287 F. Supp. 3d
at 62. If disclosure is voluntarythen the court applies the test set ouCnitical Mass Energy
Project v. Nuclear Regulatory Conmssion, 975 F.2d 871 (D.C. Cir. 1992)SeeCtr. for Pub.
Integrity, 287 F. Supp. 3d at 62Here the parties agree thttie National Parksmandatory
disclosure test applies, becabB&NA’s submission othewithheld commerciainformationwas

required as padf its special use permit renewal proje&eeRush Decl. {7; Pls.” CrossMot. at



8. Thus the withheld informatiorat issuehereis considered confidential for purposes of
Exemption 4f its “disclosure is likely (1) to impair the agency’s ability to obtain the mftron

in the future or (2)Jo cause substantial harm to the competitive position of the source of the
information.” Ctr. for Digital Democracy v. FTC189 F. Supp. 3d 151, 159 (D.D.C. 2016) (citing
Nat'l Parksl, 498 F.2dat 770). BecausdheForest Service assexsly thatthe second prong of
theNational Parkdest justifies its withholdings, the court waltldresonly whetherdisclosure of

the withheld information would “cause substantial harm to the competitive position” dfANW
SeeDef.’s Mem. at 78; Def.’s Reply at 810-12.

Plaintiffs’ objections to the Forest Service’s invocation of Exemption #haréold. First,
Plaintiffs assert that releasing the Exemption 4 redactions would not cassansabharm to
NWNA because the withheld information is already in the public domain. R{s5®lot. at 6.
Second, Plaintiffs alternatively assert ttteg Forest Service has not shown that disclosure of the
withheld information would actually cause harm to NWNA'’s competitive position.The court
addresses these arguments below.

1. Whether the Withheld Information Is in the Public Domain

Before analyzing whether the Forest Service’s withholdings are prqmetigcted under
Exemption 4, the court first addresses the “threshold isaisgd by Plaintiffs as tawhether any
of the withheld informations in the public domain and therefomeust be disclosed over the
agency’s otherwise valid Exemption 4 claii@f. Protect Demoracy Project, Inc. v. U.S. Dep’
of Def, No. 17cv-842, 2018 WL 399384, *4 (D.D.C.Aug. 21,2018). Pursuant to the public
domain doctrine, “information already available to the public cannot cause ctwvepajury and
is not protected from disclosure by Exemption #&ople for theEthical Treatment ofAnimals

(PETA) v. U.S. Dep't of Health & Hum&®ervs, 901 F.3d 343352 (D.C. Cir.2018) see also



Niagara Mohawk Power Corp. v. U.S. Dep't of Enerfyg9 F.3d 16, 19 (D.C. Cir. 1990]l]f
identical information is truly public, then enforcement of an exemption cannot fiiffill

purposes.”). To prevail under this doctrine, the requester “has the burden of showing that ther
is a permanent public record of teeact portiongit] wishes’ to obtain."PETA 901 F.3d at 352
(quotingDavis v. U.S. Dep’t of Justic®€68 F.2d 1276, 1280 (D.C. Cir. 1992). “The burden of
production isallocated in this way becauseére it otherwise, the government would face the
daunting task of proving a negative: that requested information had not been previously
disclosed” Judicial Watch, Inc. v. U.S. Depbof Def, 963 F. Supp. 2d 6, 12 (D.D.C. 2013)
(quotingCottone v. Rendl93 F.3d 550, 554 (D.C. Cir. 1999)).

Plaintiffs contend thabecausé[v]ery detailed information about [NWNA's] operations,
including bore holefocations technical specifications of its pipelines, and production amounts”
exist in the public domain, the Forest Service cannot invoke Exemptito withhold that
information Pls.” CrossMot. at 7. Plaintiffs point to a March 199%ames & Moore report
entitled “Assessment of History and Nature of Arrowhead Springs, Saraffieno Mountains,

San Bernardin@ounty, California~—released byhe California State Water Reaoces Control
Boardin December 2017-as the source MWNA'’s information in the public domainSeePIs.’
CrossMot., Decl. of Miranda FoxXhereinafter Fox Decl,]JECF No. 252, Attach. A [hereinafter
1999 Dames & Moore RepottlseealsoLawrence Decl. 9. The report “document[s] the identity

and nature of springs and bore holes at the Arrowhead Springs in Strawberry,Qatlyersan

Bernardino Mountains,” 1999 Dames & Moore Remirtl2 andprovidesmaps and photosf

3 All citations to the 1999 Dames & Moore Report are to the pages electromgjeatyatedy CM/ECF.
9



“the locations of all of the springs and bore holes at this site, along with the feads|léction
pipeline, and the topography in the vicinity of the springs,at 16 see also idat 1727.

The declaration of Larryawrence establishes thtite 1999Dames & Moore report is
largelydistinguishable from the withheld information in this caSee generally.awrence Decl.
To begin with,Lawrence explains thaihe 1999 report differs from the withhetdcords because
unlike the 1999 reporgtherNWNA records contain “very specific geological and hydrological
details about the historical development and construction of NWNA's springs, as thelkasirce
of spring flows,” in addition to “historical flow rates, detailed photographs, and N&/Bi#lier
methods of operation.Td.  10. Moreover, Lawrence notes that the Old Fir®©atober 2003n
the San Bernardino Mountaitmompletelydestroyed substantially all of NWNA's infrastructure
in Strawberry Canyah including “pipeline, anchorspressure release valves, and associated
equipment.”ld. I 11. Accordingly, Lawrence asserts that only “materials prepared after October
2003 that describe or locate NWNA's infrastructure will reflect curriefd tonditions.” Id. As
the Forest Servicdescribes it, the effects of the fire were so devastating that NWNA had to
completely rebuild its infrastructure in the San Bernardino Mountains, sudheh@ost2003 site
includes “new materials for the infrastructure, [new] specific locationsedfin infrastructure
within the rightof-way, and [new] methods of affixing the infrastructure e earth.” Def.’s
Reply at 9.

Simply put,Lawrence’s declaration satisfies the court thath ofthe information inthe
1999Dames & Moore reporis not the same as theformation withheldby the Forest Service
herepursuant to Exemption 4n light of Lawrence’s unchallenged characterization of the effects

of the 2003 firecf. Pls.” Reply aB-9, the court credits the Forest Service’s assettiat) because

10



of the 2003 fire, “many of the infrastructure and location descriptions in [the 199%[3alkheore
Report] ae obsolete.” Lawrence Decll1.

For their partPlaintiffs dolittle more than point the court in the direction of the 1999 report
and assert, as a general matter,itr@ntains information that duplicates the informatiathheld
by the Forest ServiceSeePls.” CrossMot. at 7; Pls.” Reply at.9This is plainly insufficient to
satisfy their burden under the public domain doctriGé. Cottone 193 F.3d at 5545 (holding
that a requester met his burden to establish that information withheld pursuant téAa FOI
exemption already was in the public domain by “demonstrat[ing] preciselghwieicorded
conversations [captured via wiretap] were played in open court” and providing dré&nstript
[that] clearly indicate[d] the precise date and time that the particular conoeraats recorded
and the unique identification number assigned to the tape”).

Plaintiffs do, however, advance ogeunterargumento Lawrence’s declaratierthat
“much of the information [in the 1999 report] such as bore hole locations etc. have not changed”
since the 2003 fire-that gives the court pauseSeePIs.” Reply at 9. As discussed, the court is
persuaded thahe 2003 fire ledNWNA to replace nearly athe aboveground infrastructure in
place prior to the fireseeLawrence Decl. 11, butthe Forest Servicgoes not providany details
as towhetherthe locations of NWNA's boreholes and sprimgsnged as a result thie 2003 fire
cf. id. In other wordswhile the agency’s declarations makkear that the 2003 fire affected
NWNA'’s operationsaboveground, thecourt cannot determine whether five affectedNWNA'’s
field conditionsbelowground renderingheinformation from thel999Dames & Moore repods
to thelocations of NWNA'sboreholes andpringslikewise obsolete.In light of the agency’s

failure to clarify that point in its declarationgshe court denieshe parties’ crossnotions for

11



summary judgment with regatd Exemption 4 The court willallow the Forest Servican
additional opportunity to clafy whetherthe locations of NWNA's springs and boreholes
following the 2003 fire remained the same, and if so, to segregate that pdidibysed
information from any exempt materjadee generallys U.S.C. $52(b) (“Any reasonably
segregable portion of a record shall be provided to any person requesting such raabetettin
of the portions which are exempt under this subsectioA$)to the withheld information that has
not been publicly disclosed, however, the court will, for the sake of completeasasiie on to
address whether that information is “confidential” within the meaning ofmipiien 4.
2. Whether the Information Is Confidential Undéational Parks

To successfully demonstrate that disclosure of the withheld information widleca
substantial harm to the competitive position of NWNA, the Forest Service mustrsidMWNA
“(1) actually face[s] competition, and (2) substantial competitive injuoyld likely result from
disclosure.” See Niagara Mohawl 69 F.3dat 18 (quotingNat’| Parks & Conservation Ass’n v.
Kleppe 547 F.2d 673, 679 (D.C. Cir. 1976Nat’| Parks II]. “A sophisticated economic analysis
of the likely effects of disclosure is unnecessafETA 901 F.3d at 350 (cleaned up). As such,
“[w] hile an agency may not rely on conclusory and generalized allegations of harm, itelso ne
not make an affirmative showing of actual competitive har@tr. for Pub. Integrity v. U.S. Dép

of Energy 234 F. Supp. 3d 65, 76 (D.D.C. 2017)E]videncerewvealing actual competition and

4For these reasons, the court also denies the parties'roaigms with regard to Exemption 9, which permits agencies
to withhold “geological and geophysical information and data, includiagsmconcerningvells.” 5 U.S.C.
§552(b)(9). As the Forese®iice notes, “all of the information the agency withheld undentpkien 9 is also being
withheld simultaneously uler Exemption 4.” Rush Decl.2R n.7. Assuming without deciding that the withheld
informationregardingNWNA's boreholes “concerg] wells” within the meaning of Exemption 8omparePIs.’
CrossMot. at 15-16 (arguing that “bor@oles” are not “wells”)with Lawrence Decl. 2 (asserting that “NWNA's
spring water collection facilities at Arrowhead Springs include weliedbinto the earth;the problem remains that
the court cannot ascertain whether the withheld information about NgVbi&eholes is different from the 1999
Dames & Moore report because of the 2003 fire. The court will give the ageottyeaopportunity to addss this
issue as to Exemption 9.
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the likelihood of substantial competitive injury is sufficient to bring commerciaknmdton
within the realm of confidentiality. Id. (quotingPub. Citizen Health Research Grp. v. Food &
Drug Admin, 704 F.2d 1280, 1291 (D.C. Cir. 1983)). Critically, the D.C. Circuit has
“emphasize[d]” that competitive harm is “limited to harm flowing from the affirmatise of
proprietary informatiorby competitors and “should not be taken to mean simply any injury to
conpetitive position, as might flow from customer or employee disgruntlement o
from . . .embarrassing publicity.”Pub. Citizen Health Research Gr.04 F.2dat 1291 n.30
(citation omittedl. With these principles in mind, the court moves on to the elentkeatshe
Forest Service must establish.

a. Whether NWNA faces actual competition

Off the bat, the parties dispute whether NWNA “face[s] actual competitidee Niagara
Mohawk 169 F.3d at 9 (emphasis omitted) In the view of Plaintiffs’ declarant, Miranda Fox,
the Campaigns Manager of Story of Stuff Project, NWNA does not face “aotgktition” as it
relates to its operations in the S&&rnardinoNational Forest because “there is no apnity for
another company to come into this area and access the water, or otherwiseecsimpet
[NWNA's] right to the water it withdraws is based upon asserted watesnghich it alleges it
holds to the exclusion of all others.” Fox Decb.] According to Fox, “no other commercial
spring or other water developments [exist] near the project site” and “[t]lyeapplication in
decades to SaBernardinoCounty for this type of use was .about 15 miles away and it was
dropped due to agency and public oppositiold” NWNA's Natural Resource Manager, Larry
Lawrence,on the other hanaxplains that “[tjhe spring water bottling industry is a competitive
industry with relatively narrow profit margins” and that “NWNA has numerouspatitors,

including large, nationallyecognized spring water bottling companies, as well as smaller regional
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or specialty spring water bottling companies.” Lawrence Decl, 1%. As Lawrence avers,
“Imlany of NWNA's larger competitors are householdnmes’ rendering an exhaustive list
unnecessaryld. 1 14.

Plaintiffs frame the “actual competition” that NWNA faces too narrowly. Theimy here
is not whether disclosure of the withheld information will cause competitive haVidA solely
as to its ability to obtain a special use permit to draw water frerSanBernardinoNational
Forest, but instead whether disclosure will cause competitive harm to NWkA'day-to-day
competition” with other businesses offering bottled spring watdr.Natl Parksll, 547 F.2dat
681—82 (distinguishing between the competitive harm faced by concessioners asltaofe
disclosure of withheld financial records as to “their tlagay business operations” and as to
“renewal of their contracts”).

For this reason, the case Métional Parks I is distinguishable from the instant matter.
There, the D.C. Circuit rejected the National Park Service’s assertiaghé¢hdisclosure of private
park concessians’ financial records-including annual balance sheets, yearly descriptions of all
projects existing or planned for the following year, and descriptions of every tyjpmagssion
facility—would cause them competitive harm “at the time for renewal of theircéssion]
contracts.” 547 F.2d at 67881. Because renewal of the park concesssdrontracts with the
Park Service “tend[ed] to be automatic” pursuant to a statutory renewatepiede the court
concluded that there were too many “practicalribes to competition by potential contract
bidders” to conclude that the concessisnfaced “actual” competition in renewing their
concession contracBee . at 68182. By contrast, here, tiVNA asserts that the injurywtill
incur from disclosure will be to its competitive position in the spring water bottlingsindas a

whole, notjust to itsbusiness operations the SanBernardinoNational Forest.See generally
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Lawrence Decl. Thus, although Plaintiff@ynwell be correct that NWNA faces no competition
when it comes to obtaininguse permit to access spring waters in the EBamardinoNational
Forest, the court concludes that Lawrence’s assertiorcontroverted by Plaintiffsthat NWNA
faces “actual ampetition” in the spring water bottling industry as a whole satisfies the dgency
burden as to this elemenfeelLawrence Decl. 1Y, 14;cf. Niagara Mohawk169 F.3d af8-19
(finding grant of summary judgment inappropriate where requestdy ‘diapute[d]” the agency’s
assertion that private cogeneration plants faced “actual competition,” tlating@ genuine issue
of material fact as to the likelihood of substantial competitive harm from discl¢mu@hasis
omitted).

b. Whether substantial competitive injunyill likely result from
disclosure

Moving on to the second element, Lawrence’s declaration explains that NWNAt&adves
substantial time, money, and effort” to generie information withheld by the Forest Serviee
including “proprietary hydrogeological reports and associated consultantsfepgarding the
“location and nature of NWNA's spring sites andrastructure=in order to “(i)conduct(]
confidential, propetary evaluation of and due diligence on sprimgaurces; (iidevelop] an
analytic approach tanderstanding spring sites; (idevelof] a unique format for presenting
materials to decisiormakers; (iv)construg] NWNA'’s spring water collection infrastructure;
and/or (v)install] specific equipment related to NWNA's spring water collection infrastractu
Lawrence Decl. 16, 12. Accordinty, Lawrence asserts that disclosing the withheld information
would causeharm to NWNA'’s competitive position in four waysSee id.{§15-19. First,
Lawrencemaintainsthat “NWNA'’s competitors could use theithheld information]to reverse
engineeNWNA's internal business processea unique system that NWNA usesstoentifically

evaluate, license, and operationalize spring-stiasorder to use these saméernal processes to
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develop their own spring sources and spring water businéssy 16. Second, Lawrengmsits
that “NWNA'’s competitors could uséé equipment and infrastructuspecifications that NWNA
has developed at great expense, for the design, construction, estiddiation of their own
infrastructure and equipmérdt a “significantly lower cost Id. §17. Third, Lawrence asserts
that “NWNA’s competitors could usgthe withheld] information. . . to gain a competitive
advantage by using that information to draw comparisons designed tdHfasercompetitors in
the marketplacé. Id. §18. And, finally, according to Lawrence, “NWNA's competitors could
use theformats and forms that NWNA has developed at great expense, for the eveldag
diligence, construction, and/or installationtb&ir own resources and infrastructlirdd. T 19.
Together, these statements persuadecturt that [d]isclosing this information would provide
[NWNA's] competitors with something of a free roadmap to the industry” and alld/NA's
competitors to gain an unfair competitive advantage based on NWNA's signifigcaatments in
time and resowes to develop internal business processes, equipment, and infrastrifere.
PETA 901 F.3d at 354agreeing with the agency that disclosing the airline carriers and transpo
routes used by private importers would provide an unfair “windfall” to competitbcs could
thereby “enter the market without the startup costs associated with resgasciticessful
importation means and practicgs”

Beyond reiterating their public domain argument andsgerting that NWNA does not
face “actual competition,” Plaintiffs offer no response to Lawrence’s detalledations of
substantial competitive harnSeePls.” CrossMot. at 6-12; Pls.” Reply at8—10. Accordingly,
because the Forest Service’s explanation is sufficiently detailed toligsta likelihood of

substantial competitive harm to NWNA caused by disclosure of the withheld atfonmthe court
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concludes that the nettisclosed withheldnformation is “confidential” within the meaning of
Exemption 4.

B. Exemption 5

The Forest Service invokes Exemption 5 to withimdions of information contained in
“interagencymemorandandemails from members of thEgrest Servics] interdisciplinaryteam
assigned to analyze for the NWNASpeial Use Permit Renewal Project,” as well as “emails,
memoranda, and briefing documents prepared by and shared with [the Foresé]Servi
developing and implementing litigation strategies related to activatigig” Rush Decl.y 1%
see2d Vaughnindexat 4-8, 16-11 Exemption 5 allows an agency to withhold from disclosure
“inter-agency or intraagency memorandums or letters that would not be available by law to a party
other than an agency in litigation with the agency.” 5 U.8%52(b)(5). Under this exemption,
an agency can refuse to produce responsive records covered by a recognized rgvitentia
discovery privilege.Judicial Watch, Inc. v. U.S. Dep't of D847 F.3d 735, 7389 (D.C. Cir.
2017). “Exemption 5 incorporates the privileges that the Government may claim when lgigatin
against a private party, including the governmental attectiegt and attorney work product
privileges, the presidential commications privilege, the state secrets privilege, and the
deliberative process privilege Abtew v. U.S. Dep’t of Homeland Se808 F.3d 895, 898 (D.C.
Cir. 2015).

Here, the Forest Service invokes the deliberative process privilege antkwatioent
privilege to protect from disclosure information contained within the agencytsd®c See
generally 2d VaughnIndex at 4-8, 10-11; Rush Decl. 113-16; 2dRush Decl. 7 13-16.
Plaintiffs do not challenge all the rediacis made under Exemption 5; instead, Plaintiffs identify

specific objections ta “limited set” they believe “do not meet the standards of Exemption 5” and
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concede the rest of the Forest Service’s withholdings under ExemptieeBls.” CrossMot. at
12 n.7. The court begins by addressing Plaintiffs’ challenges to the withhotdamdgs pursuant
to the deliberative process privilege and then considers Plaintiffs’ cheders to the information
withheld under the attornegfient privilege.

1. DeliberativeProcess Privilege

The Forest Service relies on tlkeliberative process privilege withhold interagency
memoranda, emails, arttat briefing documentsentbetween members of the Forest Service
interdisciplinary team assigned to analyze the NWNA'’s Special Use Permit RdPrejemitand
also tothe project decisiomaker, the Faest Supervisor. Rush Decl. §§-16. The withheld
information “reflects the imrnal comments and discussions between members of the Forest
Service interdisciplinary team assigned to that project and predate a finalyAtgision on the
special use permit renewal project.” Def’seM at 10. According to the Forest Service,
disclosure of this information would cause the following harmsits deliberative process
“revealing] ongoing policy discussions prior tmél decision by the agenl[thereby] harrfing]
the decision making process and negatiwelgac{ing] related current litigatiofi Def.’s Stmt.
1134, 39 and “revealing] the strategythought processes, communications, and interactions
between attorney and client that assistdtterney in developing and implementing litigation
strategy’ id. 1144, 49.

The deliberative process privilegows an agency to withhold responsive records if the
documents “reflect[] advisory opinions, recommendations and deliberations compaésimg @
process by which governmental decisions and policies are formulateeNLRB v. Sears,
Roebuck & Cq.421 U.S. 132,30 (1975)(internal quotation marks omittedY he privilegerests

most fundamentally on the belief that were agencies forced to ‘operatesimbavil,” the frank
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exchange of ideas and opinions wouakshse and the quality of administrative decisions would
necessarily suffer Army Times Pulyg Co. v. Dep’t of Air Forcg998 F.2d 1067, 1070 (D.C. Cir.
1993) (nternal quotation marks omittgdThe privilege only applies, however, to records that are
both “predecisional” and “deliberative.Mapother v. Dep’t of Justi¢ce8 F.3d 1533, 1537 (D.C.
Cir. 1993);accord Judicial Watch847 F.3d at 739.As used in Exemption 5, “predecisional”
material ismaterial thais “generated before the adoption of agency polig@dastal States Gas
Corp. v. Dep't of Energy617 F.2d 854, 866 (D.C. Cir. 1980). Material is “deliberative” if it
“reflects the giveandtake of the consultative procesdd.

Plaintiffs’ challenges to the Forest Service's invocation of dieéberative process

privilege are limited to the following assertions: (1) the Forest Service impédsiyigsthheld
factualinformation that is neither “decisonal” nor “deliberative,’seePls.” CrossMot. at12—
14, including factualscientific information in letters regarding biological survegeeid. at 14
(citing Bates 00131719); and(2) the Forest Service failek a general mattéo establish that
certain blocks of redacted material contaipredecisional or deliberative materiand likely
withheld information related to past permit discussjiahgciting Bates 00165);PIs.” Reply at 7
(citing Bates 00112021, 001131, 001149, 001165, 001173, 001175, 001324, 00HB4S,
00135). The courtrejects these argument$he agency’s declarations establish with sufficient
particularity that the whheld information is both “predecisional” andeliberative;, and further
that any &ctual information withheld iSnextricably intertwined with the diélerative sections of
documents.” Ctr. for Biological Diversity v.EPA 279 F. Supp. 3d 121, 147 (D.D.C. 2017)
(quotingln re Sealed Casd 21 F.3d 729, 737 (D.C. Cir. 1997)).

To begin with, Plaintiffs’blanketassertion thasome of the withheld information may

include discussions about prior permits awarded to N\WaW therefore is not “predecisiorial
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lacks substantiation The agency’s declaramversthat the information withheld pursuant to
Exemption 5 concerns only the “ongoing permit process that was the subject ofAhef@est”
sent by Plaintiffs. Defs Reply at 14 (citing 2Rush Decl. 15); accord2d Rush Decl. 15 (“All

of the informaon withheld under Exemption relates to the ongoing permit review procgss.
see alsaCoastal States617 F.2dat 866 (explaining that information is “predecisional” if it is
“generated before the adoption of an agency policylaintiffs offer nothingmore than mere
speculation to the contraryMoreover, the withheld information also qualifies as “deliberative”
because, as the agency’s declarant repeatedly explaéndjscussions capture instances when
“members of the interdisciplinatgam aresoliciting ideas from one another about how to proceed
with a certain project 2d Rush Decl. 1 15ccord id.{ 14.

Notwithganding the fulsome explanation for invoking Exemptiomprbvided by the
agency in its declarationPBJaintiffs assert that oneedadion in particular merits a closer look.
Under the subject header “Stream Recon and Proposed Future Surveys,” portionssof Bate
001317-19are redacted, according to the Forest Service, because they involve “an ongoing
discussion between members of tharest Servicenterdisciplinary team assigned to analyze
[NWNA's] Special Use Permit Renewal Project abprdposals for how to besblect data on
related waterways.” 2d Rush Decll4. According to Plaintiffs, this information cannot qualify
for the deliberative process privilege because the discussion does not reflectatiggalicy
matters”and therefore would not “actually inhibit candor in the decisi@king process.”See
Pls.” Reply at §internal quotation marksmitted). In support of itsaargument that the agency’s
deliberationgertaining to data collection “has nothing to do with ‘legal or policy mattacs,”
Plaintiffs cite to Center for Biological Diversity279 F. Supp. 3d 12 In that case, the EPA

withheldas deliberativelocumets regarding its determination as to whether an action would have
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“no effect” on an endangered speciasserting that the documents were “part of an iterative
processpne that requires the Agency to weigh and evaluate scientific data, studies, aegorts
other relevant information in order to reach a determindti&@tr. for Biological Diversity 279

F. Supp. 3dat 147-48(internal quotation marks omitted)n agreeing with the requester that the
information was notdeliberative,the court found dispositive the fact that “the ‘no effect’
determination is statarily required to be based omhé best scientifiand commercial data
available,”id. at 148 (quoting 16 U.S.C.%36(a)(2)), ths leaving little room fothe agency to
exercise the “policyoriented judgment” with which thealeliberative procesgrivilege is
principally concerned id. at 150 (internal quotation mark and emphasis omitted).

Plaintiffs’ reliance onCenter for Biological Diversitys misplaced. There, thegency
lacked the ability to exercise discretion as to what factors or data would lead doeffe'ct”
determination. By contrast, her@bsent a statutory mandatbe Forest Servicas exercising
“discretion on some policy matten its discussions autthe best method for collecting data on
related waterwaysld. at 150(emphases omitted3ee2d Rush Decl. § 14Stated differently, the
Forest Service’sliscussiongertaining to data collectioreflectdeliberative “policy judgments”
because the Forest Service is engaged in a “back and forth” as to thethegt@haccomplishing
a particular agency objective. Thus, the redacted information is properly withheld under
Exemption 5.

2. AttorneyClient Privilege

The Forest Servicedlies on the attorneglient privilege to withhold communications
between Forest Service staff and government attorneys discassivegyor anticipated litigation,
“specifically an appeal of the decision issue@éenter for Biological Diversity et al. v. U.S. Forest

Service et a).case number 5:1&/-02098 in the U.S. District Court for the Central District of
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California” Rush Decl{{ 1546. As discussed, Exemption 5 prevents the mandatory disclosure
of interagency documents that are protected by the attariieyt privilege. See Nat'l Ass’n of
Crim. Def. Lawyers v. U.S. Dep't of Justice Exec. Office for U.S. Attqr8é¥isF.3d 246, 249
(D.C. Cir. 2016. “In theFOIA context, the agency is the ‘client’ and the agency’s lawyers are the
‘attorneys’for the purposes of attornajient privilege.” Judicial Watch vU.S.Dep’t of Treasury
802 F. Supp. 2d 185, 200 (D.D.C. 20149 Mead Data Cent., Inc. v. U.S. Dep'’t of Air Force
566 F.2d 242, 2554 (D.C. Cir. 1977). A communication is protectgdtbe privilegeif its
primary purpose is “(ian opinion on law or (iilegal services ofiii) assistance in some legal
proceeding.” In re Grand Jury 475 F.3d 1299, 1304 (D.C. Cir. 2007) (internal quotation snark
omitted).

Of the information withheldby the Forest Service pursuanthe attornexclient privilege,
see generalldVaughnindexat 8, 16-11, Plaintiffs challenge only two withholdingasserting
thatneither withheldcommunicatiorfindicates. . . attorneyelient communication.” PIs.” @iss-
Mot. at 14(citing Bates 001143 and 001150%pecifically, Plaintiffsemphasize that the emalil
message at Bates 001143 was sent from a Forest Supervisor to a Natural Resmecamiahe
email message at Bates 00150 was sent from a Forest Hydrologist tmusirRerest Service
employeesid., suggesting that the communications do not “concern a legal matter for which the
client sought professional advjtéd. at 15 (quotingludicial Watchv. Dep’t of Army435 F. Supp.
2d 81, 89 (D.D.C. 2008) In light of the agency’s declarations explainthg substance of these
communicationsPlaintiffs’ argument is unavailing.

It is well establishedhatalthoughthe attorneyclient privilege“principally applies to facts
divulged by a client to his attorney, this privilege also encompasses any opiiviensdy an

attorney to his client based on, and thus reflecting, those facts as weth@sicications between
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attorneys that reflect clierstpplied informatiori. Elec. Privacy Info. Ctr. v. Depbf Homeland
Sec, 384 F. Supp. 2d 100, 114 (D.D.C. 200%)ing Coastal State§17 F.2d at 863). Here, Rush
explains that the email communications challenged by Plaintiffs “codiagussion betwen
members of the Forest Service interdisciplinary team where the author eihdikeis relating
confidential, solicited advice from USDA Office of General Counsel (QG&ZJ Rush Decl. 16.
In other words, the emails in question relay among agemgyoyes confidential advice supplied
by the agency's lawyer. The emails are therefore properly protected by dheewatient
privilege.

In light of the foregoing, the court grants summary judgment in favor of tlest8ervice
as to Exemption 5.

C. Exemption 6

Plaintiffs’ final challengeis to the Forest Servicewithholding of names of individuals
who authored scientific reports or worked on biological surveys pursuant to Exemptrig.’6.
Reply at 25; see2d Vaughnindex at 3-4; 2dRush Decl. 8. The Forest Service redacted this
information on theground that the individuals’ prixy interest in having their names protected
from disclosure outweightiie minimal public interest in the informatio@d Vaughnindex at 3-
4. For theirpart, Plaintiffs assert thadlisclosureof the names withheld/ould not implicate a
substantial privacynterestand, in any eventany suchinterest would be outweighed lie
public’s interest in learning the names to “judge the qualifications of twbseprepared the
reports and thus their veracity, since [NWNA] provided [the reports] to public agétwmupport
its use of public resources. PIRéplyat4-b5.

Exemption 6 protects “personnel and medidas and similar files thelisclosure of whih

would constitute a clearly unwarranted invasion of personal privady.S5C. 8552(b)(6).When
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evaluating anagency’sinvocation of Exemption 6 courts must determinfrst “whether the
[requested records] are personnel, medicasionilar files.” SeeMulti Ag Media LLC v. Dep’t

of Agric, 515 F.3d 1224, 1228 (D.C. Cir. 2008). Here, Plaintiffs concede that the withheld
information is contained in “simildies” within the meaning of Exemption &eePls.” Reply at

3. Accordingly, the court proceeds to the prescrifaedstep inquiry. SeeMulti Ag Media, 515
F.3d at 1228First, the court asks “whether disclosure offtles would compromise a substantial,
as opposed tde minimis privacy interest.”ld. at 1229(internal quotation marks omittedYhe
agency may satisfy its burden of showing a substantial invasion of privacydayva#f containing
“reasonable specificity of detail rather than merely conclusory stateméhisdn LegalNewsv.
Samuels787 F.3d 1142, 1147 (D.C. Cir. 201guotingJudicial Watch, Inc. v. U.S. Secret Serv.
726 F.3d 208, 215 (D.C. Cir. 2013))[] f no significantprivacy interest is implicated. .FOIA
demands disclosure.Multi Ag Medig 515 F.3d at 1229. If a substahfprivacy interest exists,
however, the court then “applies a balancing test that weighs the pritamstin withholding

the record against the public’s interest in the record’s disclosduelitial Watch Inc. v. Dep’t of
Navy, 25 F. Supp. 3dL31, 138(D.D.C. 2014) The requesting party bears the burden of
establishinga valid public interest in the informatiorEmith v. Dep’t of Labor798 F. Supp. 2d
274, 285 (D.D.C. 2011¥e Nat'l Ass’'n of Retired Fed. Emps. v. Horr&f9 F.2d 873, 879 (D.C
Cir. 1989).

Upon review of theé-orest Service declarations, the court canrmtceptits conclusory
assertions thatisclosure of the withheld names would compromise a substantial privacy interest
According to thd~orest Service, “[t]he individuals who are mentioned in the responsive records
are private individuals who are employed by a private business and govermpétees.” Rush

Decl. 119. The Forest Service asserts tttase individuals-“including [the] government
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employees™have dlegitimate privacy intereft in guarding information about themselves from
public dissemination.”ld. Rather than provide detailed information abatily disclosing the
withheld names would constitute an invasion of privacy, the Forest Service cmreludes that
these individuals have a privacy interest innbedisclosuref their names. Such@nclusory
assertioris clearly insufficient tasatisfyan agency’ $urdento invoke Exemption 6.SeePrison
Legal News v. Lappjrv80 F. Supp. 2d 29, 41 (D.D.C. 20Xhplding that agency’s conclusory
assertion that Exemption 6 applied to withhold “all personal psychiatric/medmahaion” was
merely a “good startthat failed to adequately “describe the documents anplisti&cationsfor
nondisclosure with reasonably specific det&feaned upg) The Forest Service’s explanation is
deficient in another respediy seeming tesuggst that the private individualglentified in the
records have the same privacy interests the government employees, the Forest Service
impermissibly “lumgs]” the privacy interests of two disparate categories of individialson
Legal News 787 F.3d at 1149.Depending on context, a government employee and a private
employeamayhave varying degrees of privacy interests in thedisolosure of their name#\n
agencyaffidavit with sufficient “reasonable specificity of detaiti invoke Exemption &vould
addressas to each group how disclosure of their names would constitute an invasion of privacy.
Cf. Climate Investigations Ctr. v. United Statésp’t of Energy No. 16¢cv-00124, 2018 WL
4500884, at *16 (D.D.C. Sept. 19, 2018A categoricalapproach can be appropriate. But
Defendant must explain the privacy interests at stake as to each appropataghyrized group
of individuals whose names and identifying information it has withfeld

In light of the agency’s unsatisfactogyplanationthe ourt denies summary judgment to
the Forest Servicas to Exemption 6. The court, howevaiso deniesummary judgment to

Plaintiffs, becausdlaintiffs’ Exemption 6 argument arose for the first timehair reply brief,
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thereby daying the Forest Service the opportunity to respond to those argumentscame smy
shortcomingsn its affidavits. SeeCtr. for Digital Democracy 189 F. Supp. 3d at 168f. PIs.’
Reply at 1 (explaining thalaintiffs would not oppose the Forest Servgéling of a surreply
limited to the issue of Exemption 6 “because of the confusion surrounding” the withhaldings)
The courtthereforewill grantthe Forest Service an additional opportunity to address why the
withheld names warrant protection under iEBp¢ion 6.
V. CONCLUSION AND ORDER

For the reasons set forth above, Defendant’'s MdtoSummary Judgment, ECF No. 19,
is granted in part and denied in partdPlaintiffs’ CrossMotion for Summary JudgmenECF
No. 25,is denied as follows:

1. The parties’ crossotions are denied as to Exemptions 4 and 9.

2. Defendant’s motion is granted as to its withholdings under Exemption 5 pursuant t

the deliberative process privileged the attorneglient privilege
3. The parties’ crossotionsare denied as to Exemption 6.
The parties shall meet and confer amal late thanOctoberl0, 2018,propose a schedule

for an additional round of summary judgment briefing.

/’&%“t//\f’;
Dated: Septembé7, 2018 Amit P-Wehta 7
ited States District Judge
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