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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VICTOR VASQUEZ, et al.,
Plaintiffs,
V. CaseNo. 17cv-00112(APM)

WHOLE FOODS MARKET, INC. ,etal.,

~ e T

Defendants.

)

MEMORANDUM OPINION AND ORDER

INTRODUCT ION

Plaintiffs Victor Vasquez, Nadeem Sheikh, Katia Sadoudi, Svetlana Bautista, Ibrahjma B
Nicholas Miano, Pa M. Njie, Michael Amegnaglo, and David Befgellectively, “Plaintiffs”)
are former Store Team Leaders for various Whole Foods grocery storeNaghangton, D.C.,
metropolitan area They bring this action against Defendargé Whole Foods Market, Inc.
("“WEMI") , Whole Foods Market Gup, Inc. (“WFM Group”),Whole Foods Market Services,
Inc. (“WF Services”) and Whole Foods spokeswomd@rooke Buchanan (collectively,
“Defendants’or “Whole Foodsy), allegingthat they were terminated iataliation for blowing the
whistle on thampropermanner in which Whole Foods conducted its “Gainsharprggram, a
bonus prograndesigned to incentivize individual grery store departments to operate under
budget bysharing cost savings with employees. Plaintiffs assert that, following their
terminatiors, Defendants falselgccusedhemthrough published news storiesmanipulating the
Gainsharing program faheir own benefit

Before the court are the followgmmotions: (1) Defendants’ Motion to Dismiss Plaintiffs’
Amended Complaint(2) Plaintiffs’ Motion for Leave to File Second Amended Complaartd

(3) Defendants’ Motioto Stay For the reasons hereiie court grants in part and deniepai
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Defendants’ Motion to Dismiss The court dismisses all clainagjainst all Defendants, except
Plaintiffs’ claims for defamation and false light invasion af/gcy, which may proceed against
WFM Group and WF Serees only. Additionally, the court gran®aintiffs’ Motion to File a
Second Amended Complaint and denies Defendants’ Madi&tayas moot.

. BACKGROUND

A. Factual Background

Each of the nine Plaintiff this actionworked as a Store Team Leadehehighest level
of leadership at a store locatiefior a Whole Foods grocery store in the Washington, ,D.C.
metropolitan area before his or her termination in December 2@16. Compl., ECF No. 11
124. During Plaintiffs'employment, Whole Foodsseda prdit-sharing program-what Whole
Foods referred to as its “Gainsharing” program its storesto incentivize department
productivity andrevenue Id. 128. Underthe program, Whole Foods awardednuses d
employees whose departments performmeder budgeby distributingthe surplus savingamong
the employes in that departmentid.

According to Plaintiffs, Whole Foods’ corporate leadership undeththe Gainsharing
programby imposinga nationwideschemeof “shifting” labor coss. 1d. 129. Under ths
practice, if adepartmentame inover budget,Whole Foods corporate leadership instructiede
leadership—including Store Team Leaderdo “shift” the labor costs of thadepartment to a
department that hadkadgetsurplus. Id. Payroll Specialists at each Whole Foods store then
effectuated labor cost shifting by manually altering employee tiacords and submitting the
manipulated records to corporate headquarters for payroll procedsing§33. As a resultof
this practice the Gainsharingoonuses owed temployees of departmentisat performed under

budget were reduced by the costdawfully “shifted” to thosedepartmerd. 1d. 129. Plaintiffs



allege thatwhole Foods corporate leadership impo#ad practice of “shiftng” labor costs in
every Whole Foods grocery store to steal bonuses earned by em@loglgesl company profits
Id. 1 30.

In October P16, a Whole Foods employee frahe Mid-Atlantic region submittedra
anonymouscomplaint to Whole Foodsmgdoyeetip line, complaining that her she did not
receive the properGainsharing bonus because labor costs had been shifted from another
department to the employee’s depzent. Id. §34. Whole Foods thereafter launched an
investigationnto this complaint. According to Plaintiffs, however, the investigation was a sham.
Its truegoal was “to coooct support for Whole Foodpre-determined outcome that the ‘shifting
of labor costs’ was limited to the store complained about” in theyamous tip. Id. 35.

In ealy November 2016, Whole Foodsvestigators interviewed each Plaintiff about the
Gainsharing progranmplementedn his or her respective store. Each Plaintiff explaitied
shifting labor costs was standardpracticethroughoutWhole Foods stors and some Plaintiffs
stated theyeceived explicit instructions from corporate officiadsdo sa Am. Compl. § 35—
37. After these meetingRlaintiffs wereimmediatelyplaced on administrative leave. Am.
Compl. 137.

Soon thereafter, Plaintifiszerefired. On November 302016,Plaintiffs wereinstructed
to meetat Whole Foods’egional office orthe following day Am. Compl. 88. Each Plaintiff
met individually with Regional Pesident ScottAllshouse, Regional Vic@resident Nicole
Wescoe, and Human Resources Executive Coordinator David GearBaxdh Plaintiffwas
terminated, purportedly (according to Whole Fooddpr shifting labor costs and falsifying

documentsn violation of company policy Id.



The firings made the news. On December 13, 20E6Associated Preseportedn an
article titled “Whole Foods Fires 9 Store Managers Over Bonus Manimilghat ninestore
managers ofWhole Foodsstores in Maryland, Virginia, and the District of Cwloia were
dismissed after a compamyide investigatiordeterminedhat the managers “engaged in a policy
infraction that allowed the managers to benefit from a psbfitring program at the expense of
store employees.” Defs.” Mot. to Dismiss, ECF No. 1héreinafter Defs.” Mot], Ex. @, ECF
No. 127 [hereinafter AP Article]. The AssociatedPress article attributed Whole Foods’
statements and details about the investigatidefendanBrooke Buchanan, a spokeswoman for
Whole Foods. Two days laterTheWashington Post published a reavticle titled “Whole Foods
Fires Managers in Md., Va., and D.C. for Manipulating Bonus Systelbefs.” Mot., Ex. C-3,
ECF No. 128 [hereinafter Washington Post Article]n the article Whole Foodsonfirmedthat
nine managers of Whole Foods stores in Maryland, Virginia, and the District virexc for
manipulatinga store bonus programWashington Post Article, at 1. Whole Fostistedhat the
conductwas still under investigation but was isolated to a relats®igl number of its 457 stores.
Speaking on behalf of Whole Foods, Brooke Buchanan stated [iN&ible Foods] took swift
action, but, relative to the rest of compatlyis manipulation only happened in nine of our
locations.” 1d.

B. Procedural Background

Plaintiffs filed ths actionin the Superior Courfor the District of Columbia on December
20, 2016, and Defendants removed the case to this court on January 17,S&@Notice of
Removal, ECF No. 1. PlaintiffdmendedComplaintassertshe followingclaims: (1)wrongful
termination and retaliation for whistleblowing against aféhdants except Buchan@ount 1);

(2) wrongful termination and retaliation for whistleblowing as tarRifi Bautista only against all



Defendants except Buchan@ount I); (3) breach of contract arimteach of the duty of good faith
and fair dealing against all Defendants except Buchanan (Count )idef@mationas to all
DefendantgCountlV); and (5) false lighinvasion of privacyas to all Defendant€Count V)
Am. Compl. 11 4991.

Defendantsmoved to dismisshe AmendedComplainton April 3, 2017. Defs.! Mot.
Defendants WFMI, WF Services, and Buchanawvedto dismiss pursuant to Rule 12(b)(2) of
the Federal Rules of Civil Proceduoe lack of personal jusdiction, and, in the alternative, for
failure to state a clairpursuant tdRule 12(b)(6) Defs.” Md. at 1n.1. WFM Groupmovedto
dismiss the complaint solelynderRule 12(b)(6). Id. Plaintiffs opposedefendants’ Motion
and simultaneouslgought leavdrom the court to amend theiAmendedComplaintto add a
whistleblower retaliation claim under the Dodéfrank Wall Street Reform and Consumer
ProtectionAct of 201Q 15 U.S.C. &8u6, against all Defendants except Buchanddis.” Mem.
in Oppn. to Defs.” Mot., ECF No. 17 [hereinafter Pls.” Opp’'ils.” Mot. for Leave toFile a
SecondAm. Compl., ECF No. 1@hereinafter Pls.’'Mot. to Am.]. Defendantsubsequently
moved the court to stay consideration of Plaintiffiition to Amenduntil the court ruled on the
pending Motion to Dismiss. Defs.” Mot. to Stay ConsideratioRlef Mot.to Am., ECF No. 21
[hereinafter Defs.” Mot. to Stay].

The parties’ motions are now ripe for consideration.

[I. LEGAL STANDARD

Upon a motion to dismiss uadRulel2(b)(2) the plaintiff bears the burden of establishing
a factual basis for personal jurisdictiorCrane v.N.Y.Zoological S0¢.894 F.2d 454, 456 (D.C.
Cir. 1990)). A plaintiff can survive a motion to dismiss if she makes a “priacgef showing of

personal jurisdiction. Edmond v. U.S. Postal Se@eneral Counsel949 F.2d 415, 424 (D.C.



Cir. 1991). “[T] o establish a prima facie case, plaintiffs are not limited to evidence thattheeets
standards of admissibilitequired by the district courtRather, they may rest their argument on
their pleadings, bolstered by such affidavits and other writtenriadatas they can otherwise
obtain.” Mwani v. bin Laden417 F.3d 1, 7 (D.C. Cir. 2005)The courtresolvesall factual
discrepancies in the rea in favor of the plaintiff. SeeCrang 894 F.2d at 456.

When evaluatinga motion undeRule 12(b)(6) the court “construe[s] the complaint ‘in
favor of the plaintiff, who must be granted the benefit of all infees that can be derived from
the facts alleged.” Hettinga v. United State$77 F.3d 471, 476 (D.C. Cir. 2012) (quoting
Schuler v. United Stag 617 F.2d 605, 608 (D.C. Cir. 1979)). The court need not accept as true,
however, “a legal conclusion couched as a factual allegatidwshcroft v. Igbgl556 U.S. 662,
678 (2009) (quotin®@ell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). To siwe a motion
to dismiss, the complaifimust contain sufficient factual matter, accepted as true, to ‘statara cla
to relief that is plausible on its face.”ld. (quoting Twombly 550 U.S. at 570). A claim is
plausible on its face “when the plaintiff pleads factual content thavsaltbe court to draw the
reasonable inference that the defendant isdi&dy the misconduct alleged.’ld.

V. DISCUSSION

A. Personal Jurisdiction

Before turning to th&egal sufficiency oPlaintiffs’ allegationsthe courbegins as it must,
by determiningwhether it can exerciggersonal jurisdiction ovddefendant8Brooke Buchanan,

WFMI, andWF Services E.g, Forras v. Rauf812 F.3d 1102, 110®(C. Cir.2016. Personal

! Defendant VEM Group,a Delaware corporation with its principal place of business in Teicsot assert lack of
personal jurisdiction when it moved to dismiss the Amended Complaint; itdrfovedismissalonly under Rule
12(b)(6). WFM Group therefore has waived lack of personal jatisdias a defenseSeeFed. R. Civ. P12(h);
Gilmore v. Palestinian Interim SeBovt Auth, 8 F. Supp. 3@, 13 (D.D.C. 2014) (quotinGandido v. Digtict of
Columbig 242 F.R.D. 151, 161 (D.C. 2007) (‘“[l]f a party files a Rule 12(b) motion to dismiss, it may not
subsequently assert any Rule 12(b) defenses that were availabléheliiest Rule 12(b) motiowas filed.”)). The
court later asked the parties to brief the impact of a recent Supreune décision Bristol-Myers Squibb Co. v.
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jurisdiction takes two formg1) “general oall-purpose jurisdictiohor (2) “specifc or casdinked
jurisdiction.” Goodyear Dunlop Tires Operations, S.A. v. Browf4 U.S. 915919 (2011).
General jurisdiction exists where a defendawtsitacts with the forunstateare sufficiently
“continuous and systematicsuch that the defendant is “essentially at home” in the fori8ae
id. Forindividuals,'the paradigm forum for the exercise of general jurisaiicis the individual’s
domicile.” Id. at 924. For corporations, “it is &guivalent place, one in which the corporation
is fairly regarded as at homed., namely “the place of incorporation and principal place of
business, Daimler AG v. Baumanl34 S. Ct. 746, 760 (2014)in this casepPlaintiffs do not
contend that the coullasgeneral jurisdiction over any of the corporBtefendant®r Buchanan.
SeePlIs.” Opph at 6 (conceding lack of general jurisdictionJhus,the partiesdisputewhether
exercisingspecific jurisdiction ovetheseDefendantgexcept WFM Groupseen. 1, suprg is
appropriate.

Specific jurisdiction is case specificiln contrast to general, glurpose jurisdiction,
specific jurisdictionis confined to adjudication of issues deriving from, or connected viigh, t
very controversy that establishesigdiction.” Goodyeay 564 U.S. at 914citation omitted).
Stated differently, specific jurisdiction exists if a clagmelated to or arisexut of the nofresident
defendant’s contacts with the forunSeeHelicopteros Nacionalede Colombia, S.A. v. Hall66
U.S. 408, 414 n.8 (1984

A plaintiff seeking to establish specific jurisdiction over a-nesident defendant must

make two showings. She musstablish that specific jurisdiction comports with the forum’s

Superior Court of Cal San FranciscdCty., 137 S. Ct. 1773 (2017)SeeOrder, ECF No. 25. In their response,
WFM Groupasserted for the first time that the court lacked personabjation as to it, as well, except as to one
Plaintiff's claims. SeeDefs.” Supp. Br. Regarding Personal Jurisdiction, ECF No. 26. The courgVewdeclines
to consider WFM Group as having asserted a personal jurisdiction defameethe court raised the question of
Bristol-Myer's application sua sponteSee Kapar vKuwait AiwaysCorp, 845 F.2d 1100, 1105 (D.C. Cir. 1988)
(holding that district court committed error when it sua sponte dismissedscémainst a defendant for lack of
personal jurisdiction). Accordingly, only the sufficiency cdiRtiffs’ pleading against WFNBroup is at issue.
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long-arm statut, D.C. Code 8§ 1323(a), and does not violate due procesBC Inv. Group LC
v. IFX Markets, Ltd.529 F.3d 1087, 10995 (D.C. Cir. 2008). As pertinent to this cas¢éhe
District of Columbia’s longarm statut@rovides thaspecific jurisdiction exists the claim against
the nonresident éfendat arises from the defendant’s:

(1) transacting any business in the District of Columbia;

(2) contracting to supply serés in the District o€olumbia;

(3) causingortious injury in the District of Columbia by an act or

omission in the District of Columbia;

(4) causing tortious injury in the District of Columbia by an act or

omission outside the District of Columbia if the defendant retyula

does or solicits busess, engages in any other persistent course of

conduct, or derives substantial revenue from goods used or

consumed, or services rendered, in the District of Colurtip,;

(5) having an interest in, using, or possessing real property in the

District of Columbid..]
D.C. Code 813-423(a)(1){5). Even ifplaintiff satisfiesone of these prongs, due process supplies
a “constitutional check” and “sets the outer boundary” for the cojutisdiction. Crang 814
F.2dat 762 Whether due process is satisfied depends on weighing “the facts of each case .
against notions of fairness, reasonableness and substanitaljusthopper$-ood Warehouse v.
Moreng 746 A.2d 320, 329 (D.C. 2000)Thus, the propriety of subjecting a defendant to a
court’s jurisdction is acasespecificinquiry.

1. The Impact ofBristolF-Myers Squibb Co. v. Superior Court of California,
San Francisco County

The courtstartsthe personal jurisdiction inquiry with the Supreme Court’s redeaision
in Bristol-Myers Squibb Co. v. Superior Court of California, San FranciSoanty 137 S. Ct.
1773 (2017). The court ordered the parties to provide supplementahdpradfdressinghe
impact ofBristol-Myers on this case. SeeOrder, ECF No. 25. Specifically, the court asked
“whetherthis court can, consistent with the requirements of due process as atignBtistol-

Myers Squibpexercise specific jurisdiction over Defendants with respect taatiye asserted
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claims, except those by Vasquezltl. at 2-3. The court singled out Vasquez because, as the
only Plaintiff employed at a Whole Foods store in the District ou@bla at the time of his
termination,Vasquez is the only Plaintiff to have clearly suffered injury in thstridt, thus
satisfying the requirement of due prese See id.at 2. By comparisonthe other Plaintiffs
resided and worked in either Maryland or Virginia at the time of teaninations, thereby raising
the question whethdheir claimshave ay connection to the District of Columbia that would
enable the court to exercise personal jurisdiction over Buchanan, VWFMIF Services. See id.

at 2-3.

In Bristol-Myers “[a] group of plaintiffs—consisting of 86 California residents and 592
residentdrom 33 other States” brought a mass tort action in Californta staurt arising from
injuries allegedly caused by a drug manufactured by Bigt@rs Squibb. 137 S. Ct. at 1A7
78. Incorporated in Delaware and headquartered in New York, Bikisteis Squibb challenged
the California state court’s exercise of specific jurisdiction okercompany as to the claims of
the nonresident plaintiffs, none of whom asserted any injury from thg dr California or any
other connection to the statdd. at 1777-80, 1782. The Court agreed with Brisi{ers Squibb
that the California state court’s exercise of personal jurisdiciieer the company as to those
claims brought by the neresident plaintiffs violated the Due Process Clause of the Fourteenth
Amendment. Applying “settled principles regarding specific jurisdictidghe Supreme Court
explained that the California state court’s exercise of specifedjgtion as to the neresidents’
claims was unconstitutional because there was no “connectioedretive forum and the [non
residents’] specific claims.”ld. at 1781. For instance, the ra@sident plaintiffs had not shown
that they were prescribed or had purchasdthdingested the drug in Californiald. Nor were

any of the nosresident plaintfs injured by the drug in California.ld. In short, the Supreme



Court reasoned, the noasident plaintiffs’ claims did not comport with due process lbexaone
involved any activity or occurrence that took place in Californid. TheCourt also rgacted the
argument that the similarity of the residents’ and-residents’ claims obviated the due process
infirmity. As the Court explained, “[tjhe mere fact that othlairiffs were prescribed, obtained,
and ingested [the drug] in Califorrizand alegedly sustained the same injuries as did the
nonresidents-does not allow the State to assert specific jurisdiction over theesidants’
claims.” 1d. Accordingly, the Court held that the nossident plaintiffs’ claims could not be
heard in Californiastate court.

In this caseBristol-Myers does notposea jurisdictional obstacle All Plaintiffs have
allegedsomeinjury in the District of Columbia as a result of Defendants’gate defamatory
statements. Plaintiffs assert that, through Buchanan, Defendantgle various defamatory
statements that ran thelocal press, includingn The Washington Post. Am. Comfjf43, 73;
seeAP Article; Washington Post Article They further allege that “Store Team Leaders, Aamsis
Store Team Leaders, and Team Members for Whole Faatie MidAtlantic regionknew and
understood the defamatory statements published by Whole FoodeddferPlaintiffs.” Am.
Compl.§ 81. Viewing thesalleged factsn the light most favorable to Plaintiffs, Plaintiffs have
plausibly assertethat Defendants’ defamatory statemergached residents of tHaistrict of
Columbia Such an allegation is sufficient to establish injury in théribisof Columbia even by
a plaintiff who deesnot restle or work here See Charlton v. Mon®87 A.2d 436, 438 (D.C.
2010) (agreeing witla plaintiff assertinga defamationclaim, who was a Maryland resident and
whose business was registered in Marylahdt “the situs of the alleged injury was certainly in
the District because the allegedly defamatory material reached some whondispaitably

District residents”). This case, therefore, does not present the jurisdictional deficatmesue in
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Bristol-Myers—the lack of any connection betwette claimard the forum. Because Plaintiffs
have alleged injuryn the District of Columbia, there is no due prodegsedimentto Defendants
being held to account for their alleged actions in this court.

Having concluded th&ristol-Myersdoes not preclude the egese ofpersonajurisdiction
over WFMI, WF Services and Buchanaon constitutional groungighe court turns to address
whether dismissal of the Amended Complaint is warranted for lacgeaifg jurisdiction as to
those Defendantsnder the D.C. longrm statute

2. SpecificJurisdiction over Brooke Buchanan

The courtstarts itdong-arm inquirywith Buchanan Buchanan is Texas residerandis
the Global Vice President of CommunicationsWéf Services, which is headquarteredurstin,
Texas. SeeDefs’ Mot., Decl. of Brooke Buchanan, ECF No.-42hereinafter Buchanan Decl.]
193-4. Plaintiffs allege thatshortly after their terminatioBuchanan contacted reporters located
in the District of Columbiaand madefalse and defamatorgtatements abouhém and the
circumstances of their terminationAm. Compl. 1122, 4143. Plaintiffs attribute @ evenmore
expansive role t@uchanann their opposition memorandumSeePlIs.” Opp’n at 1415 PlIs.’
Suppl Br., ECF No. 27hereinafter Pls.” Suppl. Br.ft 34. Plaintiffs contend that, because WF
Services provided “legal services related to the investigation . hinwhte District of Columbia,”
Pls.”Opp’n at 14 (citing Defs.” Mot., Decl. of Patricia Yost, ECF No-3l[Rereinafter Yost Decl.]

1 12), and becauseBuchanan was part of WF Serwiteénvestigative team, she engaged in a

“persistent course of conduct” and received “substantial revenoei the investigation of

2The court need not evaluate whether every claim advanced byifPktisfies the requirements of due process.
So long as Plaintiffs obtain personal jurisdiction as todaien—and here they have via their defamation cause of
adion—the doctrine of pendent personal jurisdiction permits the court to exepeisonal jurisdiction over
Defendants as to other “claims that arose out of the saraeoperative fact[s].” Oetiker v. Werke, G.m.b.H556
F.2d 1, 4 (D.C. Cir. 1977). Abf Plaintiffs’ claims in this case concern their termination from Wholedsdor
disclosures made about the Gainsharing program; thereforepuhiehas pendent personal jurisdiction with respect
to Plaintiffs’ nondefamation causes of action.
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Plaintiffsin the District of Columbiasee idat 14-15, Pls.” Supp. Br. at 3-4. Plaintiffs maintain
thatthese contacts are sufficient to establish specific jurisdiction owvevaBarnunder subsection
(a)(4)of the longarm statute The court disagrees

Section 13423(a)(4)allows for the exercise of personal jurisdiction overedethdant that
causes “tortious injury in the District of Columbia by an act mrssion outside the District of
Columbia if the defendant regularly does or solicits businessgesgin any other persistent
course of conduct, or derives substantial reveinolm goods used or consumed, or services
rendered, in the District of Columbia.” D.C. Code 84P3(a)(4). As the Circuit has observed,
the drafters of the longrm statute “apparently intended that the (a)(4) subsection would not
occupy all of the constitutionally available spaceCrane 814 F.2d at 762. The subsection’s
required“plus” factors—regularly doing or soliciting business, engaging in persistent coraluc
deriving substantial revendeare meant “to filter out cases in which thefanum impact is an
isolated event and the defendant has no, or scant, affiliations hetifiotum.” Id. at 763.
Consequentlysubsection (a)(4) requires “something more” of plaintiffs theaply asserting that
tortious conduct outside the District caused injury inside thei&istld.

Plaintiffs have failed to meet their burdeh making a prima facie case of personal
jurisdiction under subsection (a)(4s to Buchanan For startersPlaintiffs offer no “specific
facts” to supporttheir contentionthat Buchanan was part of the WF Serwtdeam that
investigated Plaintiffgn the District of Columla Lans v. Adduci Mastriani & Schaumberd, R,
786 F. Supp. 2d 240, 263 (D.D.C. 2011) (citation omitte@ihe only fact that Plaintiffs offer to
placeBuchanaron the investigative team is that skeeeivedinformationaboutthe investigation
before makingstatementgsbout Plaintiffsto the press SeePlIs.” Opp’'n at 14 But Buchanan’s

mere receipt of investigatiiendings doesnot plausibly make heax membeof the investigative

12



teamthat supposedly engaged in a persistentrse of conduct in the DistrictMoreover, even if
she verepart of the investigative team, Plaintiffs offer nothingestablisithat Buchanarherself
was involved in a “persistent course of conduigh the District of Columbia. Plaintiff cannot
“aggregate factual allegations concerning multiple defendamts in this case, imputéo
Buchanarthe acts of other WF Servicemployee®r agents—"in order to demonstrate personal
jurisdiction ovef her. Lans 768 F. Supp. 2d at 26#/iernal quotatiormarksomitted) accord
Mouzonv. Radiancy, In¢.85 F. Supp. 3d 361, 3#23(D.D.C. 2015)(rejecting, for purposes of
subsection(a)(4) jurisdiction,the plaintiffs’ attempt to treat the employee’s contacts with the
forum state as the same as his employer’s contaéisially, insofar as they claim that Buchanan
received “substantial revenue” from the investigati®lajntiffs concede thatuchrevenue is'by
virtue of her employmehtwith WF Servicesand is notirectly personal to her PIs.” Opp’nat
15. Even ifthe court accepts that WF Services derived substantial revenue from gigatien,
“it would not necessarily followthat Buchanan dido as well Mouzon 85F. Supp. 3d at 373
In sum, Plaintiffsallegationsabout Buchanan'sontacts wittithe Districtare insufficient td make
a prima facie showing of the pertinent jurisdictional factsuxvivea motion to dismiss for lack
of personal jurisdictioi Livnat v. Palestinian Auth.851 F.3d 4556-57 (D.C. Cir. 2017)
(emphasisindinternal quotatiomarksomitted) The court therefore dismisseghout prejudice
all claims against Buchanan for lack of personal jurisdiction.
3. SpecificJurisdiction over WFMI and WF Services
a. WEMI

Turning next to WFMIWFMI is a Texas corporatiowith its principal place of business

in Austin, Texas. Am. Compl.  18. According tadeclaration submitted by Patricia Yost, an

officer with WF Services;WFMI is . . . a holding company that owns shares of other opgratin
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companies, which in turn ovand operate the individual Wied=oods market stores.” Yd3ecl.
15. Yost further attests that WFMI does not own or operate @mgsh the District of Columbia;
has no employees, office space, or telephones in the District; and baskiaccountsr other
tangible personal or real property in the DistricGee idf1 5, 9. WFMI also does not, according
to Yost, set poli@s for Whole Foods stores and does not regulate or assure uniforpithcas

in the stores. See id{ 10.

To counter thee assertionsPlaintiffs point to two pieces of evidenead one set of
allegations First, Plaintiffs offer WFMI's Form 1K filing with the Securities and Exchange
Commissionfor the fiscal year ending September 2016, which states that,f*"8sptembe 25,
2016, weoperated 456 stores: 436 stores in 42 U.S. stateshanDistrict of Columbig and
identifies four such stores in the DistricPls.” Opp’n., Ex. 1, ECF No. 1-4 [hereinafter 1K
filing], at 14 (emphasis added)Second, Plaintiffs cite to the Complaint and Answer filed in
FTCv. Whole Foods Market, IncO7-cv-1021PLF (D.D.C.), an antitrust enforcement action
brought by theFederal Trade Commission (“FTCY enjoin the merger of Whole Foods and
another grocerghain. Inthe Complaint, the FTC defined “Whole Foods” to mean “@&/hobds
Market, Inc.” and alleged that “Whole Foods transacts business in ttietDo$ Columbig” an
allegationWFMI admittedin its Answer. SeePIs.’Opp’n. at 3-10. Plaintiffs al® cite to another
response irthe Answer, in whichWFMI admittedthat it “operates approximately 190 stores in
more than 30 states and the District of Colunibi®ls.” Opp’'n, Ex. 3, ECF No. 1-B, at 2 1.
Third, Plaintiffs point to thie allegations thethe shifting of labor costs to undermine the
Gainsharing program was a “natiande corporate practice” and Plaintiffs were instructed by
“Whole Foods corporate leadership . . . to shift labor cossni. Compl. 1 29, 31.Plaintiffs

argue this “natiorwide” practiceonly could have come from the “corporate parent,” thereby

14



creating relevant contacts between WFMI and the District of ColumBmsed orthe foregoing
Plaintiffs maintain thatthis court may exercise specific jurisdiction owFMI becauseheir
claims in this case arise from WFMI’s “transacting [ ] busineshernistrict,” D.C. Code § 13
423(a)(1);“contracting to supply services in the Districtd. 8§ 13-423(a)(2)and “having an
interest in, using, [and] possessing real propierthe District,”id. 8 13423(a)(5). Pls.” Opp’n

at ~8. They further assert that personal jurisdiction also igadoka under subsections (a)(3) and
(a)(4) by virtueof WFMI's agents terminatin@laintiff Vasquez, who was a Store Team Leader
at a sbre in the District of Columbid,and defaming all Plaintiffs in the District of Columbidd.

at 8. Plaintiffs therefore insist thatFMI “qualifies under all five of the cited bases for this Court
to exercise specific personal jurisdiction under the4amyg statute.” Id.

The court disposes of two tiie assertetbases quickly. Neither subsection (a)(2) nor
subsection (a)(5pupportsthe exercise of lon@rm jurisdiction None of Plaintiffs claims
“arisle] from,” D.C. Code § 13123(b), WFMI's “contracting to supply services in the Distritt o
Columbia,”id. § 13423(a)(2), or its “having an interest in, using, or possessing r@pérty in
the District of Columbia,id. § 13423(a)6). Accordingly, longarm jurisdiction over WFEMI, if
it existsat all, must comendersubsections (a)(1), (a)(r (a)(4).

Subsection (a)(1¥loes not, howeveprovide a basiso exercise jurisdictio over WFMI.
Save an argumeluriedin a footnote, Plaintiffs do natrgue that WFMI's subsidiaries’ contacts

with the District of Columbia should be imputed to WFMIRather, Plaintiffs contend that WFMI

3 Plaintiffs also maintain that Plaintiff Sheikh was employed in the District of Columbim wérminated SeePls.’
Opp’n at 8.But that assertion is contradicted by their Amended Complaint, which allegieShhikh was a Store
Team Leader in Reston, Virginia, at the time of his terminatiém. Compl. 1 10. For that reason, the court only
identifies Vasquez as having been employed in the District of Columbiatetmemated.

4 In that footnote, Plaintiffs argue that WFMI “exercises suclvaeid substantial control over Whole Foods Group,
it is merely an alter ego of its subsidiary and its individual stores.” PIs’hGpdll n.6. For that proposition,
Plaintiffs point ony to WMFI's statements in the Form-KO See id. The 10K, on its own, however, cannot
establish, even at the pleadings stage, that WFMI is theegtteaf its subsidiaries.See Khatib v. Alliance Bankshares
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directly “transacts business” in the District @blumbia through its operation of stores and its
setting of policies for stores. Pl©Opp’'nat 810. Plaintiffs’ evidence and fact allegations do
not support that proposition, let alone overcome Defendants’argr@vidence. WFMI's Form
10K, on which Plaintiffs so heavily relydoes not establish WFEMI’s direct control of stores in the
District. “[I]t is widely acknowledged that ‘consolidating the witiés of a subsidiary into the
parent’s reports is a common business prattic&hatib v. Alliane Bankshares Corp846 F.
Supp. 2d18, 33(D.D.C. 2012)internal quotation marksmitted). That is precisely what WFMI
did here. WFMI expressly noted that when the word “we” is used in the Foni{, lnless
otherwise specifiedwe” includes “Whole Fods Market, Inc.andits consolidated subsidiaries.”
10K filing, at1 (emphasis added). Seven though WFMI'$~orm 106K says that “we” operate
stores in the District of Columbiad., it cannotreasonably be read to mean that WFEMI itself
operates those stores. Likewise, WFMI’s admission in its AnswerC v. Whole Foods Market
that it “transacts business within the District of Columbia” doesadetince Plaintiffscause.
The court views that admission much like the ForakKt8an acknowledgment that the corporate
entity as a whole operates stores in the District of Colyrabno more After all, FTC v. Whole
Foods Markeinvolveda federal government enforcement actio block a $565 million merger
between the country’s two larggsemium, natural, and organic supermarket chaiee FTC v.
Whole Foods Market, Inc548 F.3d 1028, 1032 (D.C. Cir. 2008)n such circumstances, the
court finds it highlyimprobablethat, by admitting to conducting business in the District of
Columbig WMFI intended to disavow its corporate structure @mavey that itin fact,transacts
such businesdirectly, instead ofthrough a subsidiary.Finally, Plaintiffs’ allegations that the

costshifting practice was “natieowide” and that “corporate leadship” instructed Plaintiffs to

Corp, 846 F. Supp. 2d 18, 333 (D.D.C. 202).
16



take such actiorseeAm. Compl. 1R9, 31, is simply too vague to ascribe jurisdictional contacts
to WFMI in the District. Plaintiffs do not allegpecificfactssupporting their assertion tHabor
costshifting occurrd at stores outside the Milantic region nor do they identify the “corporate
leadership” that directed Plaintiffs’ conduc\bsentsuch allegationsPlaintiffscannot overcome
Yost's sworn declaration that WFMI does not “set policies for anyléVRoads Market store, nor
does WFMI regulate or assure the uniformity of policies in Whole FMad&et stores . . . . [,
which] is set and regulated by other Whole Foods entities, not WFMbt Decl. 10. Thus,
having failed to providspecific facts to @ntradict Yost’s testimony, Plaintiffs have not satisfied
their burden of establishing specific jurisdiction as to WFMI undbesesction (a)(1).

Next, sibsection (a)(3) provideno refuge. The only alleged tortious conduct occurring
in the District of Columbia, as required under subsection (a)(3), iguéas firing.> Plaintiffs
aver that “regional president Scott Allshouse, \pcesident Nicole Newscoe, and executive
coordinator of HRDavid Gearhart” terminateRlaintiffs “at the regional office on December 1,
2016.” Am. Compl. 1 16.That allegation, however, is insufficient to attribute Vastgiéang
(or any other Plaintiff'diring for that matter) to WFMbecause owheredo Plantiffs allege that
Allshouse, Wescqer Gearhart are officers, employeesagents of WFMI. Cf. Livnat 851 F.3d
at57 (observing that “bare allegations” of agency are insufficientaloenout a prima facie case
of personal jurisdiction). In fact, e only record evidence suggestatthey are not. SeeYost
Decl. § 7. Nothing alleged in the Amended Complaint, therefore, establishisdigion over
WFMI under subsection (a)(3).

Finally, subsection (a)(4) does nas Plaintiffs maintaingonfer jursdiction overWFMI

5 Any assertion that Buchanan’s alleged defamatory staterremisle in Texas-constitute tortious activity in the
District of Columbia because they were published here is dydereclosed by precedentSee Forras812 F.3d at
1107 (observing that “th courthas twice held that publishing defamatory or otherwise tortious statewithitsthe
District that were made outside the District falls short of what subsecti@) (@jjuirey).
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through Plaintiffs’ defamation claim. That contention suffers from two defectsirst,F
Buchanan, who utterdtle allegedlefamatory statement, is ralteged to banofficer, employege

or agent of WFMI. Cf. Livmat, 851 F.3d at 57. Indeed, the only evidence about her employment
comes from Buchanan herself, who attests that she is“@Gh&bal Vice President of
Communications” forWF Services Buchanan Decl. §. Second, Plaintiffs’ argument that
WFMI “derives substantial reveriuiom the operation of Whole Foods stores in the District of
Columbiais unpersuasive. As a holding compatoythe extentWFMI earnsany revenuefrom

the District, it does sonly indirectly through the shareshbldsin the subsidiary that owns and
operats the District’'s Whole Foods storesTo attribute such Distrieflenerated earnings to
WFMI would runafoul of the rule that “it is generally improper to impute the contatts
subsidiary to a corporate parent that is a holding company becausesidmsuls not performing

a function that the parent would otherwise have to perform itdedf {olding company could
simply hold another type of subsidiary).Khatib, 846 F. Supp. 2d at 3B(ernal quotation marks
and citationomitted). Plaintiffs offemno reason for the court to deviate fromttheneral rule in
this case.

In the end, Plaintiffs have not offered a sufficient factual bgsis which this court can
exercise personal jurisdiction over WFMI. Accordingly, all cliagainst WFMI are dismisd
without prejudice

b. WE Services

The final jurisdictional inquiry concerns WF Services. WF Servicea Belaware
corporationwith its principal place of business in Texas. Yost Decl. § 3. Yestribes WF
Services “as the administrative arm of the Whole Foods Market family of coespgroviding

accounting, legal, and other administrative services to the Whole Rdadeet [regional]
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operating entities,” such as WFM Groupd. § 6 see also id] 11 WF Services charges WFM
Group and other operating companies the cost of the services provided fdminal upcharge.”
Id. §11. The amounts charged by WF Services for its services “are not conteeatgdgoods
or services sold by WFM Group, including goods or services sold in thecDddt Columbia.”
Id. Moreover WF Services has no permanent presence in the District of Colunitoi@s no
employees, office space, ordphones in the District; nor doehdave any bank accounts or other
tangible or real property in the Districtld. § 13. It also does not render services directly to
persons or entities operating within the Distridtd. With regardto the events atssue in this
case, according to Yost, WF Services progitdegal services related to the investigation and
preparation for this and related pending legal mattetd. § 12. Additionally, it provided “non
legal services . . . in relation to the Gaingtgiissues generally . . . at WFM Group’s office in
Rockville, Maryland.” Id. Finally, Yost attests that WF Services does not derive revenue from
any goods sold or services rendered in the District of Columidaf 13.

Plaintiffs offer no facts otheir ownin opposition to Yost’s affidavit Instead, thegssert
that Yost makes tlirecase for them. They contend that WF Services does not providevites
“in a vacuum,” but instead provides administrative services “directlyfigddur stores located in
the District of Columbia. PIs.Opp’'n at 12. They also point to Yost’s admission that
WEF Services providd legal services in connection with the investigation of Plé&ramd other
related pending mattersld. at 13. And, finally, they relgn Buchanan’s defamatory utterances,
attributing those to her employer, WF Servicdsl. Based on these specific facRlaintiffs

assert thalbng-arm jurisdiction over WF Services is warranted urgilgrsectionga)(1), (2), and

(4).
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The court views ias a close call, butltimately concludes that Plaintiffs have satisfied
their burden of making a prima facie showing of personal jutisei under subsection (a)(4). As
previouslydiscussedh connection with BuchanaRlaintiffs have alleged tortioe®nduciutside
the District of Columbia-Buchanan’s alleged defamatory statemerds well asinjury in the
District of Columbia because Buchanarssatements were received in the District. But, unlike
with BuchananpPlaintiffs have satisfied one of the “plus” factors required by subsection (a)(4)
with regard to WF ServicesPlaintiffs have pointed téacts connecting WF Services to the
District of Columbia that render it plausible that WF Services either ladguoes . . business”
or “engages in any other persistent course of conduct” in the DistYiost’'s concession that WF
Services provided legal services in connection with the investigafiPlaintiffs in the District of
Columbiamakes it “plausible” that WF Serws has provided similar services in the past in this
forum Cf. Forras 812 F.3d at 1105.1t may be thatWF Services’ legal and investigative
contacts in this cas&rean isolated instancef contacts with the District of Columbia which
case they would not qualify as either “regular” or “persistent” condufficient to satisfy
subsection (a)(4) But the ultimate determination of whether the court can exercise personal
jurisdiction over WF Services will have to wait until after the conclusf dicovery.

* * *

Before moving on the court recaps the results of the personal jurisdiction inquiry.
Plaintiffs did not meet their burden of showing pertinent faatsiake out a prima facie case of
personal jurisdiction against WFMI and Buchanan; thius claims against them are dismissed
without prejudice. Plaintiffs did meet their burden as to Wri€es, and WFMGroupdid not
contest jurisdiction. The coumbwturns to address the merits of Defendants’ 12(b)(6) masson

to WF Services and WFNGroup.
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B. Merits
1. Wrongful Terminationn Violation of Public PolicyCount I)

All Plaintiffs concede that they were-aill employees. Neverthelessy Count | of the
Amended Complainthey bring a claim for wrongful termination, asserting thatpublicpolicy
exception to the awill employmentdoctrineapplies. Plaintiffs assert that, becaWdiaole Foods
terminated them for blowing the whistle on thationwidepractice ofshifting labor coststo
undermine the Gainsharing program and steal bonusesfrgnioyeesthey can maintain a claim
for wrongful termination as a matter of public policyAs Plaintiffs were terminated from
employment in differenjurisdictions the law applicable to Count | varieDistrict of Columbia
law applies to Vasquez; afyland law applies to Bautistand Njie; and Virginia law applies to
Sheikh, Sadoudi, Ba, Miano, and Amegnaglo. Regardless of the differendaw,imone of
Plaintiffs wrongful termination claims survive, albeit for different i@es

a. PublicPolicy Exception in District of Columbia

The District of Columbiarecognizesa common law tort of wrongful discharge “as an
exception to the traditional -atill doctrine governing termination of employment, where the
discharge violates ‘a clear mandate of publidicy.” District of Columbia v. Beretta, USA
Corp. 872 A.2d 633, 645 (D.C. 2005) (en banc) (quo@agl v. Children’s Hosp.702 A.2d 159,
164 (D.C. 1997)). When asked tapplythe exception:

A court should consider seriously only those arguments¢fiact

a clear mandate of public polieyi.e., those that make a clear
showing, based on some identifiable policy that has been officially
declared in a statute or municipal regulation, or in the Catistt,

that a new exception is needeéturthermorethere must be a close

fit between the policy thus declared and the conduct at issue in the
allegedly wrongful termination.

Rosell v. Long Rap, Incl21 A.3d775, 7789 D.C. 2015)(quotingCarl, 702 A.2d at 163).In view
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of these strict requiremenistrict of Columbia courtbavedescribedhe public policy exception
as “narrow’ Id.

Identifying a public policy and satisfying the “close fit” requirementsdoet, however,
necessarily get a plaintiff across the finish line to stating a wrobgfaination claim. Other
public poligescanforeclose the claim.“Even where there is a showing of a clearly identifiable
policy, the D.C. Court of Appeals has refused to find new exaepto the doctrine of awill
employment where the legislature has already ‘creat[ed] a specificosfatause of action to
enforce’ the public policy at issue.LeFande v. Disict of Columbia 864 F. Supp2d 44, 50
(D.D.C. 2012) (quotingCarter v. District of Columbia980 A.2d1217, 1225-2D.C. 2009).

In LeFande the court rejected a plaintiff's attempt to premise a claim for wrdmigcharge in
violation of public policy based on his belief that he was terminfite@éngaging in protected
speech and criticizing his employer in a news artidé. at 4647, 43-51. Reasoning that the
plaintiff could vindicate any peeived First Amendment violatiggursuant to 42 U.S.C. 83—

a specific statutory cause of action enacted to enforce exactly the kinds of dmpsitra plaintiff
complained ofthe court declinetto recognize a novel, competing cause of action for wrongful
discharge at common law.’ld. (internal quotation marks omitted).

The samdate befalls Vasquez hereVasqueznvokes the District of Columbia'¥/age
Payment and Collection Law (“DCWPCL"R.C. Code 82-1301et seq. arguing thatthose
provisions reflect a public policy thatvarrants departing from the general rule ofwit
employment. Am. Compl. 149a-€. Employers in the District of Columbiaust“pay all wages
earned to his or her employees on regular paydays designated in advareeimplbyer and at
least twice during eactalendar month,id. § 32-1302,and pay a departing employee’s wages

within a statutorilydesignated perioaf time, id. § 32-303. TheDCWPCL also imposs

22



criminal penalties upon employers who negligently or willfully fail to coynplth its provisions.
Id. § 32-1307. Thus, Plaintiffs arguethe DCWPCL reflects a pulc policy requiring an
employeis timely payment of all employee wages, including bonusgsePIs.” Opp’n at 18
(defining “wage” to include “bonus” under D.C. Code38-1301(3)(A)). The problem with that
argument, however, is that tbe€WPCL itself affords Vasquez a statutory remetyprohibits an
employer from “discharg[ing], threatenfjh) penaliz[ing], or in any other maendiscriminat[ing]

or retaliafing]” against an employee who has “made a complaint to his or her employer to
any other person that the employer has engaged in conduct that thgesmpd@asonably and in
good faith, believes violates provision” of theDCWPCL. D.C. Code 82-1311(a)(1). An
aggrieved employee has recourse undeDIG@/PCL: An employeé'may bring a civil action in

a court ... against any employer” alleged to have violateddta¢ute Id. § 32-311(c). The
availability of this private cause of actioriorecloses Vasquez'attempt torecover under the
commonlaw. Stated differentlythis is not a case where [the cohas] any need to create a new
exception to the awill employment doctrine in order to vindicate an important publiicpd
See Carter980 A.2dat 1226. The court therefore dismisses Vasquez’'s wrongful termination
claim.®

b. Public PolicyExceptionin Maryland

Turning next taPlaintiffs Bautistaand Njie Maryland law also recognizes that “there is a
public policy exception tahe atwill employment rule for wrongful termination ‘when the
motivation for the discharge contravenes some clear mandate @f poldy[.]” Yuan v. Johns

Hopkins Univ, 157 A.3d 254, 262 (Md2017) (quotingAdler v. Am. Standard Corp432 A.2d

8 In theirOpposition to Defendants’ Motion to Dismiss, Plaintiffs raise for thet fime a statutory clairior retaliation
underthe DCWPCL itself, D.C.Code § 321311. PIs.’ Opp'n at 16, 221. However, “[i]t is axiomatic that a
complaint may not be amended b tbriefs in opposition to motion to dismiss,” and the court therefore dectbn
consider this claim. See Arbitraje Casa de CamhioUS Postal Sery297 F. Supp. 2d 165, 170 (D.D.C. 2003).
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363 473 (Md. 1981)). Whether the exception applies is decided on a-bgsmse basis, and
requires that “the employee must be discharged, the basis for theyesipldischarge must
violate some clear mandate of public policy, and there must be a neweebdhe employee’s
conduct and the employer’s decision to fire the empldydd. at 262-63 (internal quotations
marks omitted). But, like District d@olumbia law, Maryland law Winot recognize a wrongful
discharge claim where an adequate statutory remedy exists. As thefqppeals of Maryland
has stated:“[ Wrongful] discharge is inherently limited to remedying only thdseharges in
violation of a clear mandate of public policy which otherwise woutdbeovindicated by a civil
remedy.” Makovi v. SherwirWilliams Co, 561 A.2d 179, 180 (Md. 198@efusingto recognize
wrongful discharge claim based on sex discrimination in light ofedi#s available under
Title VII); see alsdVholey v. Sears Roeby@03 A.2d 482, 490 (Md. 2002)Thus,in Maryland,
the availability ofa stautory remedy foreclosgecogrtion of a common law wrongful discharge
claim.

Here, much like Vasquez, Bautista and Njie premise their clainManylands Wage
Payment and Collection Law, Md. Code Lab. & EmpB-801et seq(“Maryland Wage Law”)
Am. Compl. §49d+4. That statute, however, provides injured employees a remdfiyan

employer fails to pay employéavages—a term that includes bonusédd. Code Lab. & Empl.

8 3-501(c)(2)i)—the employeemay “bring an action against the employer to recover the unpaid

wages.” Id. § 3-b07.2(a). Andjf “a court finds that an employer withheld the wages of an

employee in violation of [th&/age Law . . .the court may award the employee an amount not

exceeding 3imes the wage, and reasonable counsel fees and other ctkt8.'3-507.8b). As

a District Court in Marylandhas heldthese statutory remedies foreclose a common law claim for

wrongful discharge. [A]n atwill employee terminated for asserting her rights under [the Wage
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Law] may not bring an action fdwrongful] discharge because the judicial exception to the at
will employment doctrine was created to generate a remedy only where exsts.”
SeeTarquini v. Superior Prods., IncNo. 053292, 2007 WL 763186, at *& n.5 (D. Md. March

12, 2007) (disnssing wrongful discharge claim premised argument that plaintiff was
discharged in retaliation for asserting her rights under the MaryW#age Payment and Collection
Law because th&/agelLaw already “catain[ed] [its] own remed[y] for violation”*Md. Code
Lab. & Empl. §3-507.[2).” Accordingly, Plaintiffs Bautistss and Njie’s wrongful temination
claims are dismissed.

C. Public Policy Exception in Virginia

Plaintiffs Sheikh, Sadoudi, Ba, Miano, Amegnaglo, and Betgezlaim for wrongful
discharge arises under Virginia lawlLike the District of Columbia and Marylanadyirginia
recognize a narrow exception to thatwill employment doctrine;known as the Bowman
exception, which allows an employee to bring a comméaw wrongful discharge clairif the
‘termination volates Virginias public policy.” Lester v. TMG, In¢.896 F. Supp. 2d 482, 487
(E.D. Va. 2012)citing Bowman v. State Bank of KeysvilB31 S.E.2d 797, 8601 (Va. 1985).
Virginia courts have recognized common law wrongfutermination claim in “only three
circumstances”

(1) When an employer violated a policy enabling the egerof an
employees statutorily created right. . ;

(2) Whenthe public policy violated by the emplayeas explicitly
expressed in the statute and the employee was clearly a member of
that class of persons directly entitled to the prote@immciated by

the public policy . . ; [or]
(3) When the didrarge was based on the emplogeeggfusal to

7 Prior to October 2010, the cause of action provision ilVigland Wage Payment and Collection Law was codified
at Md. Code Lab. & Empl. 8-507.1 (2010).

25



engagen a criminal act . ..

Francis v. Nat'l Accrediting Comm’n of Career Arts & Sciences,, [i86 S.E.2d 18819091
(Va. 2017). In this casé’laintiffs do not assert that their discharggringfrom a refisal to
engage in a criminal actNor do they cite to a statute tHaixplicitly statds] that it expressethe
public policyof the Commonwealth Miller v. Wash. Workplace, Inc298 F.Supp. 2d 364, 379
(E.D. Va. 2004). Instead, they assert they wewmeongfully terminated for calling attéion to
Whole Foods’ violation of Virginia’'s Wage Payment Act, \Cade Ann. 8§ 40429 which
requires employers to pay employees at regular intervals (at least onc®mtér for salaried
employees, and at least once every twekseor hourly employeeg)nd bycertainenumerated
methods Am.Compl. § 49gh. Thus, he court mustdetermine whethethe Amended
Complaint plausibly pleads thddefendants“violated a policy enabling the exercise ah
employee’sstatutorily created rigtit Francis 796 S.E.2d at 190

The narrowness of Virginia’s public policy exception is demanstt by the Virginia
Supreme Court’'gecentdecision inFrancis There, an employee who was threatened and
harassed at heworkplace sought and obtained a preliminary protective order against her
colleague. Id. at 190. Days later, the plaintiff's employer terminated her because sheitk
the vision of the organization.”ld. (internal quotation marks omitted). The plaintiff then filed a
claim for wrongful discharge aler Bowman based on the theory that her termination violated the
public policy embodied in the Virginia Protective Order Statutes,G6deAnn. 88§ 19.2-152.7:1,
et seq Thatlaw grants individualghe rightto obtain a protective ordend according to the
Franciscourt,states a clear public policy “to protect the health and safety of thepetibr any
family or household member of the petitionerPrancis 796 S.E.2d at 191 (quotinga. Code

Ann. § 19.2:152.9(A)) Notwithstandinghis strong public policy designed to protect the health
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and safety of Virginians, the court held that the public policy exmepiid not support a wrongful
discharge claim. Id. at 191292. The court noted thBowmart‘does not recognize ‘a generalized
cause of action for the tort ofetaliatory discharg®”” Id. (quotingMiller v. SEVAMP, InG.362
S.E.2d 915, 918 (Va. 1987) The courtaccordinglyframed the question before it as whether “a
viableBowmarnclaim in this context would require a showing that the terminati@mployment
itself violated the stated public policy of protection of health and safetg. at 191. In holding
the plaintiff had no viablBowmanclaim, the court emphasized that theintiff “only alleges that
she was terminated because she exercised her rights under the Protectiveafiribs:."SId. at
192. The court contrasted this allegation to the ori@ovvman in which the court upheld a
wrongfuldischarge claim where empgiee shareholdera/ere firedafter failing to vote their shares
in support of a proposed mergeld. Ultimately, the court concluded thé&fy] nlike in Bowman
where the public policy existido protect the exercise of the statutory right to vote onelsesh

in the instantcase“there exigied] no corresponding public policy in the Protective Order Statutes
protecting the exercise of the right to seek a protective order. Accordingdy, the court held,
“There is no public policy violated by the tenation of [the plaintiff's] atwill employment.” Id.

In light of the Supreme Courbf Virginia’'s decision inFrancis, the court concludes that
Plaintiffs here do not have a viabdaim for wrongful termination under Virginia law.“To
analyze such aaim, it is important to discern what right was conferred on ancgmp by statute
and then whether the employgtermination of employment violated the public policy underlying
that right.” 1d. at 191. As to the first inquirythe Virginia Wage Payrant Actdoes not itself
confera right on employeet® receive pay Rather, he sole state appellate court in Virginia to
have interpreted the Wage Payment describes its purpose as “establish[ing] the public policy

of the Commonwealth as the mannem which employers pay wages to employeedJar v.
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Malveaux 732 S.E.2d 733738 (Va. Ct. App.2012) (emphasis added). The courtMar
emphasized that the Act is a “regulatory not a remedial statute” and,easlla fwe are not
required to liberally construe this statute as a remedy for the behefimployees.” Id. The
court further noted that the Act does not provide a private afjaction, onlyan administrative
one, and to the extent it creates an “underlying right to receive pay or,Whgesight “derives
not from the Actbut from the contract of employment, express or implietd” at 739(emphasis
added) (quotingPallone v. Marshall Legacy Ins®97 F. Supp. 2d 742, 746 n.11 (E.D. Va. 2000))
Thus, the court observed, “a[n] aggrieved employee can pursue hie pividaction based on
claims of breach of contract quantum meruit Id. Mar, thereforestands forte proposition
thatthe Act itself confers no righin employees to receiweages that right instead is rooted in
contractaw.

From thatconclusion it naturally followshat each Plaintiff's terminatiomself did not
violate public policy. At mosthe Wage Payment Actstablishes an employee’s righgarding
when and how to get paid. There is no correlative public patidjpe Act that protects an
employee’s “exercise” of her right to receive wages. Indeedgeifsthtutory right to seek a
protectve order to safeguard one’s health and safety does not reflect a publctppliotect the
exercise of such a right, then surely the more passive right of recearinedvage paymentsn
a regular basjgo the extent it existstatutorily cannotas a matter of public policy receive greater
protection. The court therefore finds that Plaintiffs have failed to state anatdi wrongful
discharge under Virginia law.

In so ruling the court recognizes thatimerousstate and federal courts in Virgenhave
gone the other way. Those courts have concludedthieaivVage Payment Act confefan

individual’s right to compensatiérand, as sucljmplicates a property right that falls within the
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Bowmanexception.” Clark v. BayDocs, In¢.No. 3:12cv-896, 2013 WL 1333520, at 5 (E.D.
Va. March 9, 2013jcollecting caseskee Blanchard v. Capital One Servs., L IN®. 20156937,
2015 WL 12591838, at 24 (Va. Cir. Ct.Oct. 26,2015)(“[A] plaintiff' s grounds for wrongful
termination does offend the public policy to protect an employe@pepty right in earned
compensation, which can include bonuses, thereby falling withirBtdwemanexception and
giving a plaintiff a cause of action.”)This courts obligation, however, is to predict how the
Supreme Courf Virginia would rule in the present caseCf. Earle v. Digtict of Columbia 707
F.3d 299, 310 (D.C. Cir. 2012) (stating that in the absence of a caséydiregoint from the D.C.
Court of Appeals, the court is to predict how that court would decide the casm)e dfithe state
or federal cases that hafeind in favor of a wrongful termination claihave had the benefit of
the Supreme Court of Virginia’s reasoningArancis whichwas dealed in2017. And the two
cases that have come afiar v. Malveauwdid not citethat important decision.See, e.gClark,
2013 WL 133520; Blanchard 2015 WL 12591838.In this court’s view,Francis and Mar
dictate a result different than the one reathy prior courts.

* * *

In summary, because Plaintiffs have not succeeded in meeting the marobevpolicy
exception to the awill employment doctrine under any applicable law, the court dismiGsest|
with prejudice

2. Wrongful Termination dPlaintiff Bautista(Count II)

In Count II, Plaintiff Svetlana Bautista asseatseparatelaim of retaliatory wrongful
terminationin violation of the public policy exception tothe at-will employmentdoctrinein
Maryland Bautista alleges that, on twepsrate occasionshe reported to Whole Foods

corporate leadership thdébr eight months,compost collected in Whole Foods stores from
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customershad beenllegally dumped into landfillgather than a compost facilityAm. Compl.
1956-57. Bautista assés thatcorporate leadership never followed up on her reports and instead
terminated her in retaliation for blowing the whistle on Whole Fowiddation of the Maryland
Consumer Protection Act, Md. Com. Law Code Ann. 83[R et seq. Am. Compl. 165, 58—
59.

The court agrees withefendantshatBautista’'scommon law wrongful termination claim
is foreclosed byParks v. Alpharma, Inc25 A.3d 200 (Md. 200Q)and accordinglydismisses
Count Il. InParks the Court of Appeals of Maryland rejected thergié’'s claim thatshe was
wrongfully discharged for reporting her employer’s violations té Maryland Consumer
Protection Act, concluding théthe Act “does not provide the specificity of public policy that we
have required to support a wrongful disgeclaim.” 25 A.3d a214. Perhaps recognizing that
reliance on the Act isnisplaced Plaintiffs cite to statements of Maryland’s Department of the
Environment concerning the importance of composting to reduce waateeffort to identify
some public policy to support Bautista’s wrongful termination claifeePls.” Opp’n at 2324.
Theseefforts, however, falfar short of identifying“the unmistakably clear mandate of public
policy” required by Maryland court® tsustain the tort of wrongfaérmination SeeParks 25
A.3d at214. Thus,because Bautisfails to state a claim of wrongftérmination under Maryland
law, the court dismisses Countwith prejudice®

3. Breach of Contracand Breach of the Duty of Good Faéhd Fair Dealing
(Count III)

The courturns nowto Plaintiffs’ breach of contract and breach of itn@lied duty of good

faith and fair dealing claiscontained inCountlll of the Amended Complaint In support of

8 Because the court dismisses Counts | and Il in their entirety, it reteckach Defendantsequest to dismiss
Plaintiffs’ claims for punitive damages andcaneys’ fees. SeeDefs.” Mot. at 24.
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these claims, Rintiffs asserthattheiremploymentvith Whole Foodsvas governed bghe Whole
Foods General Information Guide (“GIG”), which applies to all WholedSostores within the
District of Columbig Virginia, and Maryland. SeeDefs.” Mot.,Ex. G4, ECF No24[hereinafter
2016 GIG)® In Plaintiffs’ view, theGIG creates an implied contract under District of Columbia,
Maryland, and Virginia common law, and Defendants’ failursttistly adhere to thécorrective
action processsetforth in the GIG before terminating Plaintiffs constitutes a breadomofract
and breachof the duty of good faith and fair dealingAm. Compl. 1162—71. The court
disagrees.

As already discussed) the District of Columbiayaryland, and Virginiagmployment is
presumed to be terminabé-will, that is,at any timeand without cause SeeTurner v. Fed
Express Corp.539 F. Supp. 2d 404, 410 (D.D.Z0D08);Towson Univ. v. Conte862 A.2d 941,
947 (Md. 2004) Cty. of Giles v. Winesb46 S.E.2d 721, 723 (Va. 2001Eachjurisdiction
however,recognizes that an employee may overcome thellaémployment presumption. In
the District, an employemay overcome the presumptiby showing thatthe parties clearly state
an intention® place limits on the emmpyer’s right to terminat&.Turner, 539 F. Supp. 2d at 410
In Maryland, “the presumption of-atill employment can be defeated through the inclusion of a
just-cause requirement, or by sgging a duration of employmerit.Spacesaver Sys., Inc. v.
Adam 98 A.3d 264, 272 (Md. 2014) And, in Virginia, the presumtion can be rebuttedf
sufficient evidence is produced to show tiiet employment is for a definiterm including that

the employment can be terminated only fauge Cty. of Giles546 S.E.2d at 724.

% In evaluating the 12(b)(6) motion, the court may consider the portiotteedB1G filed by Defendants because
Plaintiffs have incorporated relevant portions of the GIGdfgrence in their Amended ComplainSeeRand v.
Sec'y of the Treasuyp16 F. Supp. 2d 70, #23 (D.D.C. 2011).
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Plaintiffs’ allegationdail to rebut the presumption of-atill employment undethe law of
all three jurisdictiondor two reasons. FirsRlaintiffs have not identified any language in the
GIG to support their assertion that Whole Fomdgisnded to limit its ability to terminate plaintiffs
without cause Second,the GIG expressly disclaims that it is a contract and affirms tigllat
natue of the employment relationship

With respecto the first reasorRlaintiffs maintain thatwhole Fooddimited its ability to
terminate employees-atill by committing toa “corrective action processas set forth in the GIG.
Plaintiffs characterize thairocessas a promise byhole Fooddo its employees that it would
terminate an employee fanisconductonly after subjectingher to a series of incremental
disciplinary actions over a 1donth period exceptin the case of severeoffense SeePIs.’
Opp’n at 33-35. By agreeingto adhere tosuch aprocess,Plaintiffs assert,Whole Foods
“voluntarily and explicitly mand&d dismissal only forazse” Id. at 35. Plaintiffs’ argument
IS unpersuasivenowever,because it relieen aselective reading of the GIGIt is true that the
GIG generally prescribes a corrective action prodesdehavioral or performance deficiencies
that moves frontounseling statemente written warninggo a final written warninginstituted
over a “rolling 12month period’ before Whole Foods discharges an employ&=e2016GIG
at 4649. It also, however, vests substantial discretion in Whole Foods tpaarthat process.
For instance, when describing the policy, the GIG states at the thatseitw]hen practical Team
Members will be warned and counseled for unsatisfactory performanceqdischarge.” Id. at
46 (emphasis added)The very next sgence statethat, “[d]epending on the natum@nd severity
of the offense .., the company reserves the right to discharge any Team Member without
warning” Id.; see id(“The process may vary based on the severity of the situatiomle GIG

also ontrasts “[e]Jxamples of conduct that may lead to corrective actiah"raajor infractions,”
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suggesting that the latter category of offenses is more likebatbtb immediate dischargeSee
id. at 4748. The GIG'wse ofpermissive languageakes cleathatWhole Foods did not intend
to precondition ternmation of its employees @articipation inthe corrective action process to
create a “just cause” requirement for terminatid®f. Strass v. Kaiser Found. Health PlahMid-
Atl.,, 744 A.2d 1000, 1013 (D.C. 2000) (construigandatoryterm ‘shall’ rather than the
permissivé may” contained in personnel policy manual to support employee’stiasstrat the
employer intended the manual to “govern the rights and responegjitfiit and its employees);
Cty. of Giles 546 S.E.2d at 723 (holding that language providing thdeamployee may be
discharged for inefficiency, insubordinatiomjsconduct, or other just cause,” unlike language
providing that an employeeshall onlybe dscharged . . ,” was insufficient to rebut Virginia’s
strong presumption in favor of theatll employment relationship).

This reading is confirmed by the series of disclaimers containedeiGt® warning
employeeghat the manualdoes not create any contractual rightls.is well-established that
employers may effectivelydisclaim any implied contractual obligations arising ffgurovisions
in employment manualsBoulton v. Inst. of Int'l Edu¢.808 A.2d 499, 505 (D.C. 20D2 “The
legal effect of such a disclaimer is, in the first instance, a quédstidhe court to decide.”ld.
(internal quotation marks omitted)ln this case, the Gl@ontains two disclaimers, informing
employeedirst that

YOUR EMPLOYMENT IS AT-WILL. THIS MEANS THAT

YOUR EMPLOYMENT IS FOR NO DEFINITE PERIOD OF
TIME, AND EITHER YOU OR WHOLE FOODS MAY
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TERMINATE YOUR EMPLOYMENT AT ANY TIME, WITH
OR WITHOUT CAUSE OR NOTICE.

2016 GIG aB. The GlGcontinuesmmediatelyto its cond disclaimer, advising/hole Foods
employees
This GIG is not an employment contract with you or any other
person, nor is it a promise regarding the terms or conditions of your
employment. Neither thi&IG, nor any other Company policy or

representatio, is intended to promise or guarantee any right to you
or any other person, including employment for any period of time

[]
Id. Thes disclaimerscould notbe any clearerthat the GIG creates no judicially enforceable
contractual rights As such the courtcamot find that Whole Foods has disavowed the general
rule of atwill employment when the GIG plainly states otherwisgeeGrove v. Loomis Sayles
& Co., 810 F. Supp. 2d 146, 149 (D.D.C. 2011) (“Even if the employer has providegpitsyers
with an employee handbook, the handbook is not enforceable as an eemiaontract if it
disclaims the establishment of contractual obligations and ékplicovides that employment
may be terminated atill.”); Smith v. Union Labor Life Ins. G&20 A.2d 265, 269 (D.C. 1993)
(dismissing implied contract theory based on employment nhdratalisclaimed it was a contract
and stated that employment was terminadievill as “to no avail because of the express
disavowals that [the manual] created any contractual rights for eeggatysee also Spacesaver
Sys, Inc. v. Adant9 A.3d494,503 n. 15Md. Ct. Spec. App. 2013ff'd by Spacesaver Sys.,
Inc., 98 A.3d at B4) (Maryland courts have “refused to find the provisions of a handbook
enforceable where a clear and unequivocal disclaimer is included th&reinas a disclaimer
stating that:] ‘this handbook does not constitute an express or implied cdtitfactinternal

citationand quotation marksmitted).
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Relying onthe D.C. Court of Appeals’ decision$trass vKaiser Founation Health Plan
of Mid-Atlantic, Plaintiffs assert that Whole Foodsisclaimes should not control the outcome.
According to PlaintiffsStrassrequires that disclaimers in an employment manual be “considered
with reference to the entire document” before a court can rule on an impliealyemepk contract
claim. Pls.” Mot. at 35 (quotin§trass 744 A.2d at 1014). The court does not quibble with that
principle; it just does not help Plaintiffs. The manu&irasscontained only a single disclaimer
stating that it was not a contracChe court contrasted that language with other aspects of the
manual that contagd language of a mandatory nature. The manual provided that certain
disciplinary steps “will occur” before termination and elsewhere coetathe word “shall” to
define the rights and responsibilities of the employee and the empl&gs Strass’44 A.2d at
1013. The court ultimately concluded that, while the disclaimiéte personneinanualkuggests
“that it is not a contrag¢t “this qualifier isrationally at odds with other language in the docurhent
such that “a jury could conclude reasonably tha employer intended to be bound by its terms.”
Id. at 1013-14. In this case, by sharp contragte GIG disclaims that it is a contraahd
affirmatively asserts that employment at Whole Foods remaiwdlat Moreover, as discussed,
the GIG usepermissive, rather thamandatoryterms With respect to the correcticarction
processthe GIGcontains a bevy of permissive words and phrases, such as “wlaicglra
“where possible,” “may be used,” “typically,” and “generally.” 1B80GIG at 46. Na@easonable
employee could read tl@@G’s disclaimers and the permissive langupgevalentin the GIG and
conclude that Whole Foods has agreetlto terminate employees without first resorting to the
correction actiomprocess. Plaintiffs’ breach of impéd contract clainand their breach of duty of
good faith and fair dealing claithusfail.1®

Accordingly,Count Ill is dismissedavithout prejudice

35



4. Defamationand False Ligh{Counts IV & V)
The courtat last reache<Counts IV and V Plaintiffs’ claims fordefamation and false
light, respectively These claims are sufficidptpleadedandsurvive themotion to dismiss.
To state a claim for defamation under District of Columbia ¥faR|aintiffs must allege
sufficient facts showing:
(1) that thedefendant made a false and defamatory statement
concerning the plaintiff, (2) that the defendant published the
statement without privilege to a third party; (3) that the defendant's
fault in publishing the statement amounted to at least negligence
and (4)either that the statement is actionable as a matter of law
irrespective of special harm, or that its publication caused the
plaintiff special harm.
Marsh v. Hollander339 F. Supp. 2d 1, 5 (D.D.C. 2004)uotingCrowley v. N. Am. Telecomm.
Ass’n 691 A.2d 1169, 1172 n.2 (D.C. 1997)Relatedly, to state a claim for false lighvasion
of privacyunder District of Columbia law, a plaintiff must show: “(1) publyic(2) about a false
statement, representation or imputation; (3) understood to be obacerking the plaintiff; and
(4) which places the plaintiff in a false light that would be gfee to a reasonable persobBde
v. Bernabei & Wachtel, PLLLC116 A.3d 1262, 1267 (D.C. 2015) (internal quotation marks

omitted). The torts of defamation and false light aod&¢énandyzed in the same manner, at least

where the plaintiff rests both his defamation and false ligditns on the same allegatiohs.

101n light of the foregoing conclusion that Plaintiffs had no implied employmantract with Defendants, Plaintiffs’
breach of duty of good faith and fair dealing claim necessarily @inder District of Columbia and Maryland law.
E.g, Paul v. Howard Uniy.754 A.2d 297, 318.28 (D.C. 2000) (“[S]uch a claim [for breach of covenant of good
faith and fair dealing] cannot be made by amvi@itemployee because there is no contragirtavide a basis for the
covenant.); Suburban Hosp., Inc. v. Dwiggirg96 A.2d 1069, 1074§7 (Md. 1991) (“[T]here is no implied covenant
of fair dealing with regard to termination by either side in an emplotsatenill.”).  Furthermore, he
Commonwealth of Virginia “does not recognize a cause of action for breachngbléed covenant of good faith and
fair dealing in employment contracts, and iwélt employment contracts in particular.Devnew v. Brown & Brown,
Inc., 396 F. Supp. 2d 665, 671 (E.12a. 2005) (collecting cases).

11 Because both parties apply District of Columbia law to these cléimourt does the sameSee Abbas v. Foreign
Policy Grp, 783 F.3d 1328, 1338 n.6 (D.C. Cir. 2015) (concluding that District of Coluhefaaation law governed
dispute in part because the “parties relied on D.C. defamatioim leriefing this appeal”).
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Zimmerman v. Al Jazeera Am., LLZ16 F. Supp. 3d 257, 27B.D.C. 2017)internal quotation
marks anitted). “Nevertheless, they are two different claims, as the D.C. Circuiebagmized.
Id. (citing Weyrich v. New Republic, In@35 F.3d 617, 628 (D.C. Cir. 2001)What is remedied
by each tort is “conceptually distinct”: “a defamation tort redredaesage toeputation” while
“a false lightprivagy tort redressesental distresffom having been exposed to public viewld.
at 274-75 (internal quotation marks omitted)Given that Plaintiffs rely on the same allegations
to sustain their defamation and false light claimtghis casethe court analyzabeclaims jointly.

Plantiffs assert that Whole Food®famed Plaintiff@nd placed them in a false lightan
effort to scapegoat them and cover up corpolabershifting practices Am. Compl. §{72-82;
83-91 The Amended Complaint identifiéise following purportedly defamatorgtatements$o
substantiat¢heir claims:

a) “[Whole Foods] fired nine store managers in the -#itntic
region for manipulating a lonis program to their benefit.”

b) “[N]ine managers at stores in Maryland, Virginia, and the
District of Columbia engaged in a policy infraction that allowed
the managers to benefit from a predfitaring program at the
expense of store employees.”

c) “[Whole Foods] is still investigating exactly how much money
is involved and plans to ensure that employees at the affected
stores are compensated properly. The amounts involved, though,
will not be material to the company's quarterly earnings.”

d) “Whole Foods Fires 9 Store Managers Who Were Stealing
Money From Employees.”

e) “Whole Foods has fired nine store managers who were using a
bonus program to their benefit...the managers were benefiting
from a profit sharing program at the expense of employees....”

f) Whole Foods stated that the “manipulation” of the

“Gainsharing” program was “isolated to a relatively small
number of its 457 stores.”
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g) “[Whole Foods] took swift action, but, relative to the rest of the
company, this manipulation only happened in nine of our
locations.”
h) “We are still in the process of investigating.....once our
investigation is complete, we will take all necessary steps to
correct any errors we identify.”
Am. Compl. 1f73a-h; 74ab. Plaintiffsattribute to Buchanan statements (&), and(c) above,
which appeared ithe AssociatedPressAtrticle, & well as the statement that “Nine managers at
Whole Foods stores in Maryland, Virginia and the District have bieshfbr manipulating a store
bonus program,ivhich appeared ifthe Washington &st!? Pls.’ Opp’n at 36.
Defendantgontend that Plaintiffs have failed to state defamation andligigeclaims for
three reasong1) none of the alleged statements identify Plaintiffstif2)statements areither
capable of bearing a defamatory aneng nor highly offensive to a reasonable persamd
(3) many of the statements Plaintiffs identify are not attributtdbtte Defendants Defs.” Mot.

at 40. The court considers each argument in turn

a. “Of and Concerning” Plaintiffs

Defendantdirst contend that Plaintiffs’ claismust be dismissed because “the statements
enumerated in the Amended Complaint do not identify Plaintiffs nenar disclose any personal
information sufficient to specifically identify them.” DefdViot. at 34. More spedically,
Defendants assert that Plaintié@nnot rely onihe “of and concerning” theoty establishhe first
elementof defamationunder that theory, a defamation claim can be sustained if theafieged
“lead the listener to conclude that the speadkreferring to the plaintiff by description, even if the
plaintiff is never named or is misnamedDefs.’ Mot. at 34 (quotingroixland Prop. Ltd. Bship

v. Corcoran 174 F.3d 213, 216 (D.C. Cir. 1999) Defendants here observe that there are at least

2 WFM Group has not argued that Buchanan is not its employegent. a The court therefore assumes that she is
for present purposes.
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20 differentWhole Foods storas the Mid-Atlantic region and the alleged defamatory statements
do not specify the store locations. Moreover, they point out thaté\VFoods has many different
types of “sbre managers,” and the statements do not specify Plaintiffs’ ptsids “Team
Leaders.” See idat 34-35. Consequently, Defendants insist, no defamation or falseclaght
can lie against them because Plaintiffs are not the sufficientiytifidéle subjects of the
statements. The court disagrees.

In Croixland the D.C. Circuit explained that the first element of defamatitnat the
defendant made a false and defamatory stateoh@midconcerning the plaintif-can be satisfied
without specificaly identifying the plaintiff by name. “[l]t suffices that thessgments at issue
lead the listener to conclude that the speaker is referring to thefplayrdescription.” 174 F.3d
at 216. Croixlandinvolvedonly one plaintiff, but the principle applie the samevhen as here,
the defamatory statement is directed towards a groMghen a statement refers to a group, a
member of that group may claim defamation if the group’s sizehar @ircumstances are such
that a reasonable listener could conclude the statement referred to each mmefabkely or
especially’ to the plaintiff.” Browning v. Clinton 292 F.3d 235, 247 (D.C. Cir. 2002) (citing
Restatement (Secondj Torts 8 564A (1977)) Importantly, whether a plaintiff withia group
is identifiable need not rest on the face of the statement aldr@aintiff can rely upon extrinsic
evidence to show that listeners understood the statements tom perthe plaintiff. “If the
applicability of the defamatory matter to the plaintiff depermsextrinsic circumstances, it must
appear that some person who saw or read it was familiar with the ciecww@stand reasonably
believed that it referred to the plaintiff.” Restatement (Secdiod)s § 564 cmt. b.Thus, to

establish thathe defamatory statement pertains to a plaintiff within a grdweptaintiff can prove
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“the circumstances of publication reasonably give rise to the cameltisat there is a particular
reference to the [plaintiff].” 1d. 8§ 564A(b).

Applying the foregng principles here, the court concludes that Plaintiffs katfeciently
pleaded facts that Buchanan made defamatory statements “of and cagicienm, even though
none of the Plaintiffsare specifically named. Plaintiffs have averred that both pctgpe
employers and their Whole Foods colleagues in the Mligintic region knew and understood that
Buchanan’s statements referred to them. Am. Com@BOf1. Not only must the court treat
those allegations as true at this staget the complaint whe read as a whole renders the
allegations plausible.It is true, as Defendants point out, that Buchanan’s statement®tdo
specify any particular store within the MAtlantic region or any particular type of manager;
however, it does not requir@ large inferential leap to think it plausible that, at a minimum,
Plaintiffs’ colleagues at Whole Foodtoses would have known about their terminations and, if
they had heard Buchanan’s statements, reasonably believed thagfénesd to Plaintiffs. After
all, as here, when the termination and its publication coincidegutldltome ago surprise to the
employer that théerminatedcemployee’s ceworkers wouldattribute the public statement and the
stated reason for firing to their departed colleag@$. Hias v. Rolling Stone LL(872 F.3d 97,
106 n.6 (2d Cir. 2017) (in defamation action alleging false accusati@pefduring a fraternity
rush process, holding that “[g]iven the prominence of his roléenptrocess and the temporal
proximity of his invovement to the purported rape, it is plausible that some readers otitie Ar
concluded that he was involved”)Thus placingBuchanan’sdentifiedstatements into “context,”
the court concludes thabththe temporal proximity between the Plaintiffs’ termination and the
publication of these statemerdsd theiridentification as “store managers” irthe District of

Columbig Maryland, and Virginia, all lead to the plausilbleerencethat “a listener could perceive
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that the [Plaintiffs] [are] connected to [wage theft and bonuspu&tion].” Croixland 174 F.3d
at 217.

Defendantsreliance onStovell v. Jamess inapposite. SeeDefs.” Mot. at 34 (citing
Stovel] 810 F. Supp. 2d 237 (D.D.C. 2011)There, Stovell brought a defamation claim against
NBA basketball star Lebron James and his mother, Gloria, mdjethat theirpurportedly
defamatorystatements about “Lebron James’s fathegte “of and concerning” him because
believed himself to be James’s biological fathéespite a negative paternity tedd. at 24145.
The court concluded that Stovell failed to establish that the statenwere made about him
because “no one other than Stovell or Gloria James could have khatwStovell might be LeBron
James’s father.”Id. at 249. Here, dstinct from Stovel] knowledge of thecircumstances of
Plaintiffs’ terminationwas not limited to the speaker and defamed; inst@antiffs have
sufficiently alleged that a number of readers would have recogthizedto behe subject of the
statements Cf. Restatement (Second) of Torts § 564 cmt. b (“However, the facomhabne
person believes that the plaintiff was refertedis an important factor in determining the
reasonableness of the beligf.

Likewise, the court is unpersuaded by Defendants’ reliandarms v. Cablevision Sys.
Corp., No. 04CV-2517, 2005 WL 2305010 (E.D.N.Y. Sept. 21, 200eeDefs! Mot. at35. In
Lines the plaintiff's employer fired him, along with 13 other officensd employees, following
an internal investigation that determined the plaintiff and thersthad engaged in accounting
fraud The employethen announced in a press reletdmegroup’s terminatiofor that conduct
Lines 2005 WL 2305010, at *1. Treating the plaintiff's claim as one for defamatine court
held that the plaintiff's claim could not be sustained unidefgroup libel doctrine” underNew

York law. The court explainedPlaintiff cannot demonstrate that [the employer’s] citation to
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‘14 AMC employees’reasonably gives rise to the conclusion that it particularly referenced
Plaintiff.” Id. at *5.

Admittedly, the facts ofinesare analogous to those presertete. The court, however,
doubts thalLines a 2005 casayould come out the same way today, after the Second Circuit’s
2017decision irElias v. Rolling Stone See872 F.3d at 97. Eliasinvolves the infamous Rolling
Stone article that falsely reportdtht members of the Phi Kappa Psi fraternity at the University
of Virginia had gang raped a female student named “JacKig.at 102-03. After Jackie’s story
was determined to be fabricated, three fraternity brothers sueddgR8tbime for defamatioeyen
though the Rolling Stone article identified no brother of thergBnber fraternity by nameld.
at 104, 108. The district court rejected the plaintiffs’ clainosictuding that the plaintiffs had
notshown that the alleged defamatory statements Ye¢@nd concerning” ther®® Id. at 101.

The Second Circuit reversed except as to one cldon. The court explained that, under
New York law, the question whether an alleged defamatory statememtisd@oncerning” the
plaintiffs turns on whether “[t]he reading public acquainted w#h parties and the subject would
recognize the plaintiff as the person to whom the statement refells.is not necessary that the
world should understand the libel; it is sufficient that thoke wnow the plaintiff can make out
that she is the person meantld. at 10405 (internal citationsand quotation mé&s omitted).
Viewing the plaintiffs’ complaint through that lens, the Secormdu@i held thatwo of the three
plaintiffs hadpleaded sufficient facts “to make it plausible . . . that a reader familiareach
Plaintiff would identify him as the subjeof the statements at issueld. at 105. In reaching

that conclusion, the court emphasized not only the commonalityebatthe articles allegations

13 Defendants cited and relied upon the district court decisilidga SeeDefs.’ Mot. at 3536. The Second Circuit
decidecEliasafter the close of the original round of summary judgment briefing, bortebtine court ordered briefing
on the impact oBristol-Myers Defendants did not, however, at any time notify the couttthigaSecond Circuit
had reversed the district court’s decisiorElias. They should have done so.
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and the plaintif$’ attributes, but also thaachplaintiff had alleged that his family, friends and
others had identifielim as one of the alleged attackerkd. at 10506. Additionally, the court
held that all three plaintiffs could proceed under a “small group defamaheory. Id. at 108-
10. The court observed that, under New York law, “whestaéement defames all members of a
small group, the reference to the individual plaintiff reastnafmllows from the
statement. . . Accordingly, an individual belonging to a small group may naaman action for
individual injury resulting from a defaatory comment about the group, by showing that he is a
member of the group.”ld. at 108(citation and internal quotation marks omitted) The court
concluded that, given the Rolling Stone article’s broad condemratadhmembers of Phi Kappa
Psi as déher having participated in the gang rapbavingturned a blind eye to it and other alleged
sexual assaultat the fraternity house, “Plaintiffs sufficiently alleged tha¢y were defamed
because they were members of the fraternity at the relevant tildeat 110. Critically, the
court’s reasoning rested in part on the size of the university commamitythe fraternity’s
prominence Id. Noting that “a plaintiff is more likely to succeed under a theory @llsgnoup
defamation in small communities where individual members are yeasdociated with the
defamed group,the court observed that university campuses are “intimate commufiibgie
people know each oth&rand the plaintiffs had alleged that members of the university camtgnu
had identified and harassed them because of their membershipKagps Psi. Id. (citation
omitted). The court, therefore, concluded that all three plaintiffs had playsilldged that the
Rolling Stone article was “of and concerning” them “under a theory off gnoaup defamation.”
Id.

This extended discussion Bfias makes two things clear. First, the courtinessurely

would have reacheddifferent conclusion with the benefit &lias. After all, if three plaintiffs
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of a 53member fraternity could advance a snamthup theory of defamatiorihen surely one
plaintiff of a 14person group of terminated employees could dacsp a workplace is at least as
intimate as a university community, if not more so, and there cartleelbubt that the plaintiff's
co-workers inLineswould have recognized the plaintiff as among the 14 employees referenced
the company’s press release announcingirtfirings. SecondElias supports the court’s
conclusion here. Like the plaintiffs iBlias, Plaintiffs here have plausibly alleged that those
acquainted with thenand the circumstances would have recognized them as the subjects of
Buchanan’'s stateme&naccusing them of wrongdoing Indeed, like the plaintiffs irElias,
Plaintiffs here have pleaded that, in fact, prospective employers aindatmer Whole Foods
colleagues were able to make out that Buchanan was referring to themstatements.Thus,
consistent witlElias, Plaintiffs in this case have pleaded sufficient facts to support a-gnaalp
theory of defamation.

Finally, Defendants reliance on a line of cases that “refus[e], as a wklhev, to find
defamatory meaning where the clashdefamation is based on the interpretation third parties
place upon termination of anraill employee” is misplaced Defs.” Mot. (quotingLefande 864
F. Supp. 2t 52 (citing Clampitt v. Am. Uniy.957 A.2d 23, 4641 (D.C. 2008)) Unlike those
case, Plaintiffs’ defamation claim does not rest on the interpogtaif a third party as to why
they were fired. Rather, Buchanan’s alleged defamatory statemprees@y statevhy Plaintiffs
were terminated: because they manipulated the Gainsharingaprdgr their own benefit. No
third-party interpretation is needed to makehstatements have a defamatory meaning.

In sum, the court concludes that Plaintiffs have pleaded suifi@etual matter to make it
plausible that persons acquainted with theould recognize Buchanan's alleged defamatory

statements as “of and concerning” them.
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b. “Capable of Bearing a Defamatory Meaning” and “Highly
Offensive to aReasonabl®ersori

The court next addresse®efendants’ contention that tladleged defamatorgtatements
are not capable of bearing a defamatory meaning nor would be highly offemsiveasonable
person. Defs.” Mot. at 40.Under District of Columbia law, “a statement is ‘defamatoryt if i
tends to injure the plaintiff in his trade, professmmcommunity standing, or lower him in the
estimation of the community.”Jankovic v. Int’l Crisis Grp.494 F.3d 1080, 1091 (D.C. Cir.
2007. Similarly, to sustain a false light claim undBistrict of Columbialaw, Plaintiffs must
show thatthe statemds “would be dfensive to a reasonable perSar that they werégiven
unreasonable and highly objectionabigblicity that attributes to [thengharacteristics, conduct
or beliefs that are false, and goe] placed before the public in a false positionZimmerman
246 F. Supp. 3d at 275 (quoting Restatement (Second) of TeBREScmt. b (2016)).“[Clontext
is key to determining whether, as a matter of law, a statement is caphblriog a defamatory
meaning.” Marsh, 339 F. Supp. 2d at 10.

Plaintiffs’ allegations easily satisfy these standardis context,Buchanan’'statemento
the AssociatedPressand The Washington Pogtaint Plaintiffs as cheats and thieves. True, one
of the statements communicates thatoWhoods fired Plaintiffs fomerelycommittinga “policy
infraction” but other statements are more specific, asserting that Plaintdisigaoiated a bonus
program to their benefitéind that their misconduct “allowed [them] to benefit from a ps¥faring
program at the expense of store employees.” It is hardly a stretchtttasaych statements, if
false, would injure Plaintiffs in their profession and commuaihd fwould be dfensive to a
reasonable person.’Zimmerman246 F. Supp. 3d at 278T he statements identified by Plaintiffs
therefore are capable of bearing a defamatory meaning and would be Highkive to the

reasonable person.
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C. The statements are attributableDefendants

Finally, the court turns t®efendantsargumenthat the court should dismiss Plaintiffs’
claims with regard to the remaining statements identifiedarAiinended Complaint becausé,
the eight allegedly defamatory statements in the Amendeg@mt, only four are quotebrectly
attributedto Buchanarnn the Associated PressiddWashirgton Postrticles Defs.” Mot. at 36.
The court declines to do so. At this stage, what matters is thaifRldiave successfully pleaded
at least some #onable statementsDiscovery will bear outvhether the remaining statements
are attributable to Defendants or not.

C. Plaintiffs’ Motion for Leave to File a Second Amended Complaint and
Defendants’ Motion to Stay

Finally, the courtaddressed’laintiffs’ Motion for Leave to File a Second Amended
Complaintto add a claim under the whistleblower provision of the DBdthk Wall Street Reform
and Consumer Protection Act, 15 U.S.G&1-6 Federal Rule of Civil Procedure 15(a) instructs
courts b “freely give leave” to a party seeking to amend its pleadirigsenying leave to amend
is “inconsistent with the spirit of the Federal Rules” and an abusearéties, Foman v. Davis
371 U.S. 178, 182 (1962unless the court provides a sufficients@a for so doing, such as
“futility of amendment, undue delay, bad faith, dilatory motivedue prejudice, or repeated
failure to cure deficiencies by previous amendmereyd v. Distict of Columbia 465 F. Supp.
2d 1, 3 (D.D.C. 2006).

Consistent with these principles, he court grantsPlaintiffs’ motion to amend.
Defendants’ Motion to Stay is therefore denied as mdldie Second Amended Complaint shall
now be the operative pleading in this matt@®efendants may move to dismiss the new claim

within 14 days, unless additional time is requested.
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V. CONCLUSION AND ORDER
For the foregoing reasor3efendants’ Motion to Dismiss Plaintiffs’ Amended Complaint

is granted in part and denied in pa$ follows:

1. All claims against WFMI are dismissed withopitejudice for lack of personal
jurisdiction.

2. All claims against Buchanan are dismissed without prejudiceaddr df personal
jurisdiction.

3. Plaintiffs’ claim for wrongful termination against WFM Groapd WF Services

(Count l)is dismissed with prejudicef failure to state a claim.

4. Plaintiff Bautista’'sclaim for wrongful terminatioragainst WFM Group and WF
Services (Count 1) is dismissed with prejudice for failure #besa claim.

5. Plaintiffs’ claim for breach of contract and breach of implied addiyood faith and
failure dealingagainst WFM Group and WF Servic@Sount l11l) is dismissed
without prejudicdor failure to state a claim.

6. Plaintiffs may proceed with their claims for defamation and fafge against
WFM Group and WF Services (Counts 1\dawl).

Plaintiffs’ Motion for Leave toFile a SecondAmerded Complaint is granted and

Defendants’ Motiorto Stay is denied as moot

Dated: February 92018 Anit P-M€Ehta _
Upited States District Judge
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