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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MCDONALD'S USA, LLC, et al.
Plaintiffs,
V.

Case No. 17cv-00119 (APM)

WILLIE T. CRAFT,

Defendant.

)

MEMORANDUM OPINION
Before the court is Plaintiffs McDonald’s USA, LLC, ahdcDonald’s Real Estate

Companys Motion to Dismiss Defendant William T. Craft’s Counterclainmswhich Plaintiffs
seek dismissal of Defendant’s claims for breach of contract, ragkg and failure to abate
nuisance SeeAnswe & Countercl, ECF No. 1QhereinafteDef.’s Answer& Countercls.j Pls.’
Mot. to Dismss Countercls.ECF No. 18PIs.” Mem. in Supp. of Mot. to Dismiss, ECF No.-18
[heranafter Pls.” Mot. to Dismiss].Plaintiffs asserthat Defendant has not plausibly stated any
cognizable claim for reliednd, even if sufficiently pleaded, each clasrbarred by the applicable
statute of limitations SeePlIs.” Mot. to Dismiss ab. After thorough review of the parties’ briefs,
the court grants Plaintiffé¥otion and dismisseall of Defendant’s counterclaims.
l. BACKGROUND

On November 22, 1974, W. T. Cratft, Inentered into a Deed of Trust to purchéeen
Golden Arch Realty Corporati, a piece of property designated as “ILO6 in Square 5094 in the
subdivision made by Goldefwrch Realty Corp.” Def.’s Answer & CounterclsAttach. 1 ECF

No. 101 [hereinafter Def.’s Attach. 1t 210(Ex. A) [hereinafter Def.’s Ex. A] That property
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was subdivided frora parcel ofland owned byzolden Arch Realty Corp., PlaintiificDonald’s
Real Estate Compatsypredecessor in interesCompl., ECF No. 1 [hereinafter Pls.” Conjpf]

12; Def.’s Answer & Countercls. § In 1989,the corporation oW. T. Craft, Inc., ceased to exist
and Lot 105, Square 5094 was conveteWillie T. Craft, Sr., and Shirley CraftDef.’s Answer

& Countercls., Attach. 2ECF No. 162 [hereinafter Def.’s Ex. F],tal0.! Today, Plaintif
continueto own a restauranbn Lot 104, Square 5094otherwise known as 4301 Nannie Helen
BurroughsAvenue, N.E.(“Plaintiffs Property”).? SeeDef.’s Answer & Counterclsy 1; Pls.’
Compl. 116, 9.2 Next door, alot 105, Square 5094otherwise known as 4309 Nannie Helen
Burroughs Avenue, N.E. (“Defendant’s Property\Villie T. Craft, Sr., and Shirle€raft own
and operate a strip mall, in which three businesses are lo&¢edef.’s Answer & Countercls.
191, 3; Pls.” Compl.qff 3, 17. Defendantoperates the dry cleaners in the strip mall on behalf of
his father, Willie T. Craft, SrDef.’s Ex. F at 10. Defendant alswersees and is responsible for
paying the water and sewaldfor all three businesses on the propei®ee id Def.’s Answer

& Countercls. T 3.

A single water line, originating on Defendant’s Propesgtvices both Defendant’s
Property and Plaintiéf Property. SeeDef.’s Attach. lat 1+13 (Ex. B) { 3 Def.’s Answer &
Countercls. 1 4, 5; Pls.” Compl. 11 1611. Following the sibdivision and sale of theriginal
parcel of landthe parties intendetd install separate wer lines, but they never did.s8eeDef.’s

Attach. 1 at 1415 (Ex. C)[hereinafter Def.’'s Ex. CJat 1 At some point in time, Willie T. Cratft,

! This document is an excerpt of the findings of fact and legal conefuilowing a hearing before.D. Water &
Sewer Authority regarding Defendant’s billing disputes. Al gitations to this document reference the document’s
original pagination, ned in the bottom center of the page.

2 The court recognizeatonly Plaintiff McDonald’s Real Estate Company owns the property on whicimtelved
McDonald’s franchise operateseePls.” Compl.J 6, but will refer to that property as collectivelyred by Plaintiffs

for ease of reference.

3 The restaurant is franchised and leased to operator CasleosiSeePls.” Compl. § 7Def.’s Attach. 1 at 1113

(Ex. B), 11 2.



Sr., informedefendant that he had suspicions tlaex billing was not accurate digePlaintiffs
restaurant’s shared use of the water liBeeDef.’s Ex. F at 10, 12.

In October 2012, Defendafitst reported tdD.C. Water & Sewer (D.C. Water”)thathe
believedhe was being erroneouslizarged for water supplied to and used by Plaghtéstaurant.
Def.’s Attach. 1 at 226 (Ex. E) [hereinafter Def.'s Ex. Eat 2 Def.’s Ex. F at10-11# D.C.
Waterinvestigated thelaim, determined theneter vaultwvas in disrepair, and informed Defendant
that he was responsible for making the necessary refga@f’s Ex. Eat 2. From March 2012
until November2013,D.C. Water sent Defendant “estimated bills reasonalpy] based on the
number and types of business|es] in [Defendant’s] side qirtperty.” Def.’s Ex. E at 2accord
Def.’s Ex. F at 11. D.C. Water confirmed forDefendant ompril 9, 2013,that Defendant’s
Property and Plaintiéf Property shared a single water linBef.’s Ex. F atLl1l After Defendant
made the necessary repairs and a new meter vault was installed in Novemb&.C0Nater
gave Defendant “a significant financial adjustment of more tha®0$80 compensaterhifor
water D.C. Water] could estimate was registered at his meter and was subsequieatliokaind
paid by [Plaintiff] for the period March 27, 2013 to January 29, 2014.”.’DEK. E at 2
Beginning in January 2018,.C. Water provided Defendamis a courtesya special accounting
arrangement in which it adjusted Defendant’s bill to account for argr\éied to Plaintifé from
Defendant’s accourand separately billed Plainsffor theirwater usageDef.’s Ex. Eat 2-3.

In late January2015 Defendantsought a refund of $77,234 from D.C. Wateron the

theory that hénad beererroneously chargefdr Plaintiffs water consumptiorbetween January

4 All pin citations toExhibit E reference the document’s original pagination, noted in the lowerhagid corner of
the document.

5 The court acknowledges that there is some internal in¢ensisin the record concerning for what period of time
D.C.Water gave Defendant the more than $8,900 cr@timpareDef.’s Ex. E at 23 (indicating the credivas both

for the period of Marcl27, 2013, to January 29, 2014, dhd period of March 2013 to November 20Mijh Def.’s

Ex. F (indicatingthe credit was for a period of March 2013 to November 2014). The couadbpted the nre
specific version of the facts, but the discrepancy is immaterial to tiesobi the pending motion.
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1974 and January 2014SeeDef.’s Ex. F at 1 In a letter to Defendant’s counselated
February27, 2015D.C. Waterdenied Defendant’s claim, reminded Defendant that it remained
Plaintiffs and Defendant’s responsibility to install a separate water linetretdD.C. Water
would discontinue its courtesy accounting services in May 20%8&eDef.’s Ex. Eat 2-3.
Following an administrative heariran March 1, 2016D.C. Water concludedhat it was not
legally responsible forefunding Defendanany overpayments Def.’s Ex. F atl3-14 The
Hearing Officer’s written explanation stated that Defendant had/éars undebd.C. law to bring
such a refund claim and becaidfendant “knew with certainty that his property and [Plasi}iff
property were on the sameaiter lineand that [Defendant] was paying for [Plairgiffwater usage
as of April 2013’ his refund claims were time barredDef.’s Ex. F at12-13. Moreover, the
Hearing Officer noted, Defendant and his father had been aware of the ppoibletoD.C. Water
identifying it; D.C. Water’s reaction to the problem had far exceeded its legal obligediath any
recourse Defendant sought needed to be against Plaintifl3, @dtvater. Sead. at 13.

Neither party has undertaken the time and expense to install a sepaeatinejatiespite
D.C. Water'ssuggestiorio do so. Def.’s Ex F at 11. D.C. Water extended its courtesy billing
practice until June 2013d. At some point prior tdarch 2016, the parties reached an agreement
that Plainiff swould pay Defendant for the restaurant’s water consumpg&ee d.

The present dispute arose when Defendant threatened to shut oténgonPlaintifé
property on the theory thRtaintiffs owe Defendant money for water thasbaen inappropriately
billed to him. See generallyls.” Compl.(seeking injunctive relief in the form of a temporary
restraining order and preliminary injunction preventing Defendamh fshutting off Plaitiffs
water access, as well as a judicial determination of thesragitt responsibilities of the parties

over the real property and its water supplihe court granted Plaintiff§/lotion for a Temporary



Restraining OrdeseeOrder,ECF No. 6, andlotion for a Preliminary InjunctiorseeOrder, ECF
No. 14 Defendant both moved to dismiss Plaintiffs’ Complaint and filed an Answith three
counterclaims.SeeDef.’'s Mot. to Dismiss, ECF No. @ef.’s Answer & CounterclsThe court
denied Defendaigt Motion to Dismison March 1, 2017 SeeMem. Op. & Order, ECF No. 16

The courtnow reviewsDefendant’s Counterclaims, which Plaintiffs have moved to
dismiss SeePls.” Mot. to Dismiss.
Il. LEGAL STANDARD

“To survive a motion to dismiss, a complaint must contain suffidectual matter,
accepted as true, to ‘state a claim to relief that is plausible on its’ fakshicroft v. Igbal 556
U.S. 662, 678 (2009) (quotirBell Atl. Corp.v. Twombly 550 U.S. 544, 570 (2007)). ddaim
is facially plausible when “the plaintiff pleads factual contéat tallows the court to draw the
reasonable inference that the defendant is liable for the miscbalteged.”d.

In determining the plausibility of a claimhe court must accept thgaintiff's factual
allegations as true and “construe the complaint ‘in favor of thetgfawho must be granted the
benefit of all inferences that can be derived from the facts allegétkttingav. United States
677 F.3d 471, 476 (D.C. Cir. 2012) (quotiBghulerv. United States617 F.2d 605, 608 (D.C.
Cir. 1979)). The court need not accept as true either “a legal conclusion cascaddctual
allegation,”Papasarv. Allain, 478 U.S. 265, 286 (1986), or “inferences unsupported by the
facts set out in the complaintowal v. MCI Commc’ns Corp.16 F.3d 1271, 1276 (D.C. Cir.
1994). The factual allegations in the complaint need not be “detailed”eweny the Federal
Rulesof Civil Proceduredemand more than “an unadorned,-dedendantunlawfully-harmed
me accusation.’Igbal, 556 U.S. at 678 Threadbare recitals of the elements of a cause of action,

supported by mere conclusory statements, do not suffite.” If the facts as alleged fail to



establish thathe plaintiff has stated a claim upon which relief can be granted, theararmust
grant the defendant’s Rule 12(b)(6) motioBee Am. Chemistry Council, Inc. v. U.S. Dep't of
Health & Human Servs922 F. Supp. 2d 56, 61 (D.D.C. 2013).

[I. DISCUSSION

Defendan filed three counterclaims: breach of contract, negligence, and failaeate
nuisane. In defense,Plaintiffs state that Defendant has failed to sufficiently plead any
counterclaim, buéeven if adequately pleaded, eatdim is time barredThe court addresses each
counteclaim in turn.

A. Breach of Contract Counterclaim

First, Defendant claims that Plaintiffs breached the Deed of Trust enter@dom
November 22, 1974, Iseeking injunctive and declaratory relief in this caudanuary 2017See
Def.’s Answer & Countercls. 1 203 Def.’s Opp’n to PIs.” Mot. to Dismiss, ECF No. 20, at 8.
Specifically, Defendant claims that the Upon Full Payment €latithe [2ed obligatedPlaintiffs
to conveythe property free of any eaments and Plaintif§’ act of filing suit in this court to seek
declaratory relief acknowledging itsiplied easemenby reservatiorviolated that agreement
Def.’s Answer & CountercIs|[f 12-13.

To state a claim for breach of contract in the District of Colunthia,claimant must
plausibly allege: (1) a valid contract existed between the partieshé2¢antract created an
obligation or duty; (3) the defendant breached that duty; and (bydteh caused the claimant to
suffer damagesSee Francis v. Rehmahl10 A.3d 615, 620 (D.C. 2015).

Plaintiffs moveto dismiss Defendant’s counterclaim as barred under the three yate sta
of limitations for breach of contract claims, which PlaistdEsert began to run, at the latest, in

April 2013 whenD.C. Water confirmed the properties shared a single water line. Pls.tMot.



Dismiss at 8. Alternatively, even if there is time left for Defendamtise a breach of contract
claim, Plaintiffs coiterd, he has failed to do so heft) Defendant identifies no “contract” because
the “Upon Full Payment Clause” is not part of a binding agreement &etthe parties, and
(2) allowing a claim for an implied reservation of an easement to aateséitbrach of contract
would negate the legal doctrine of implied reservations of easerasisis;h easemeimaisly come
into existenceby definition, when the conveyance does not contain an express eakartient
particularand necessanyse. Id. at 16-11.
The court concludeBefendant has not plausibljleed a cognizable causé action®

The “Upon Full Payment Clause” of tlegal nstrumeniconveying the propertyeads:

And, upon the full payment of all of said note and the interest

thereon, and alnoneys advanced or expended as herein provided,

and all other proper costs, charges, commissionscbatimissions

and expenses, at any time before the sale hereinafter provided for to

release and reconvey the said described premises unto the said party

of thefirst part, itssuccessors, or assigns, at its or their cost.
Def.’s Ex. A. Thislanguage plainly states the seller’s obligation “to release and egothe
premises to the buyer. It does pobvide for an express easement, but neither does it preclude
the seller from seeking an implied easement by reservation. As thisiasyreviously explained,
“[u]nder the law of the District of Columbia, an implied easementadae in one of two ways-

by grant or reservation.” Mem. O&.Order, ECF No. 16at 3 Implied easements by reservation

occur when the owner of agel has subdivided the land, retaimpegsession of the dominant

6 The court accepts for purposes of this discussion that Deféadlaim is timelybased on how he has framed it.
He asserts that Plaintiffereachoccurred when they claimeegoresumably for the first timein this litigationto have
had an implied easement by reservation on his l#ntiat is the premise for the breachcontract claimthenit is
timely. However, b the extent the claim can kead to assethat Plaintiffs’ breach was the failurelioild a separate
water line, sucla claim is plainly time barred. Defendant knew no later than April 9,-26fl80t well before—that
heshared a water line with Plaintiffs. Def.’s Ex. F at12(D.C. Water’s confirmation that the parties shared a water
line). Theefore, thethreeyear limitations period for breaatf contract claims began to run no later than April 9,
2013, when Defendant learned that Plaintiffs had not kept their allegatsprio build a separate water line. Because
Defendant did not file his breadf contract counterclaim until Februat®, 2017, any such claim premised on the
failure to build a separate water line is time barred.



estate and impliedly reserved some use of the servastditefor his own benefit out of strict
necessity. Id. (citing Martin v. Bickdl, 99 A.3d 705, 708 (D.C. 2014)Filing suit toasserthe
legalexistence of an implied easeméntreservatiomoes not violate the terms of the safl¢he
land. Therefore even assuming thi2eedconstitutes a contract, that contracbntairs no promise
by Plaintiffs to refrain fronseekng a judicial declaration odn implied easement by reservation.
Accordingly, Defendant has not plausibly statedlam for breach of contract premised on
Plaintiffs' decison to seek relief in this court.

B. Negligence Counterclaim

Next, Defendant claimhere is contractual privitgetween himself and Plainsfbecause
Plaintiffs acted as Defendant’s personal real estate seller and mortgage dewdas part of that
relationship, Plainfis owed Defendartstandard duty of catbatPlaintiffsbreached by claiming
they havean implied reservation of easememt Defendant’s Property Def’'s Answer &
Countercls. 11 223.

To state a claim for negligence under District of Columbia law, thenafd must allege
three elements: (1) the defendant owed a duty to the claimarite (@@fendant breached that duty;
and (3) the breach was the proximate cause of the claimant's ifjoola v. Howard Uniy.147
A.3d 267, B39-90 (D.C. 2016).t is the role of the court to determine whether the defendeed o
the claimant a duty of car&eeHaynesworth v. D.H. Stevens 08415 A.2d 1095, 10988 (D.C.
1994). The applicable standard is “that which a reasonably prudent personivevelexercised
under the same or similar circumstanceSée Waldman v. Leving44 A.2d 683, 6888 (D.C.
1988) (explaining that a single standard of careegns all negligence achs). The court first
defines the scope of the defendant’s duty and then asks whethejuilyewas reasonably

foreseeable to the defendant attihvee of the incident.SeeHaynesworth645 A.2dat 1098.



Once more, Plaintif moveto dismiss Defendais counterclaim as both implausibly
alleged and time barredPlaintiffs claim they did not owe a duty “not to take advantage”
Defendant, but even if such a duty exists, it was not breached by PFasgé@kingudicial relief
to determinevhether theyhad a righto accesshe shared water linePk.” Mot. to Dismiss at 16.
Were the court to find Defendant plausibly stated a claim, Plaicbifitend in the &rnative
such a claim is time barred by the District of Columbtaieeyear statute of limitations for
negligence claims.See id.at 15 (citing D.C. Code § 1201(8)). Because the water line was
installed sometime prior to November 1974, Plaintiffs contbadstatute of limitations ran out in
or about Novembet977. Id. And, even if the limitations period begao run in April 2013—
when Defendant knewwith certainty thatthe water line was shared between the propetties
Plaintiffs submit thaDefendant’s negligenadaim was time barred after April 2016&.

The court concludeBefendant has not plausibly alleged that Plaintiffs brecahy duty
of care owed to Defendant asrartgage lendeor seller’ Even assumingither Plaintiff was
Defendant’s lender and owed Defendant such a aultich is not clear o the present record,
Defendant has ngiiausiblyallegedthateitherPlaintiff misrepresentetthe rate of his mortgage
any other details in entering into a lpavhichappears to bthe limited circumstances in which
courts have found a breach of dtdyoccur See, e.gFindlay v. CitiMortgage, In¢.813 F. Supp.
2d 108, 12621 (D.D.C. 2011) (explaining that the District of Columbiaymecognize a narrow
duty of lenders to “make certain assurances to the borrower during thegamation process”);
Hughes v. Abell794 F. Supp. 2d 1, 10 (D.D.Q010) (holding that plaintiff sufficiently pleaded

a negligence claim by alleging he paid closing costs to obtain aledander misstated plaintiff's

" As before, he court accepts for purges of this discussion thais framedDefendan negligence claim is timely,
because Defendant’s contention is that Plaintiffs violated the duty of chreimon filing suit seeking an implied
easement by reservationdanuary 2017.



income and interest rate on the loan; the lender assured pkhatiffe need not worry because
plaintiff could likely refinance; and the loan caused plaintiff injayydoubling plaintiff's monthly
mortgage payments and converting unsecured debt into debt secured dgaititsghome).
Instead, Defendant’s allegatiamost favorably construeid,that Plaintifs breached a duty of care
owed to him as theeller of the property not to seek an implied easement by reservafiea
Def.’s Answer & Countercls. § 23[o the extent Plaintiffs owed Defendant any duty as the seller
of Defendant’s Propert\however,the court is convinced Plaintiffs did not breach that duty by
seeking ajudicial declarationregarding Plaintiffs’ right toaccess the shared water line. A
reasonably prudent seller who retains the dominant parcel of a s@odestate may relypon
the doctrine of implied easements by reservation to asoess aspect dhe servient parcelut
of necessity.Cf. Mem. Op. & Order, ECF No. 16, at & is simply unreasonable to believset
law simultaneously providefor the possibility of anmplied reservation of areasemenand
imposes a duty upon a sellerotto seekhe benefit of that doctrineCf. Findlay 813 F. Supp. 2d
at 120 (explaining that the determination of whether a duty wad swessentially a question of
whether the potly of the law will extend the responsibility for the conduct todbesequence
which have in fact occurred” (internal quotation marks omitted)).

Accordingly, Defendant has not plausibly pleaded a negligence claim.

C. Failure to Abate Nuisance Counterclaim

Third, Defendant allegeshat Plaintiffs’ failure to properly compensate him for the
restaurant’s water consumptiesarising from Plaintif§ failure to perform its written promise to
install a separate water metand to make sufficient payments to compensate Deferdant

constitutes an ongoing, substantial and unreasonable intedengih theuse and enjoyment of
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his property Def.’s Answer & Countercls. 1 167, 20. In other words, Defendant claims he
suffers from an pgoing private nuisance.

The courts in the District of Columbia have not \affirmatively recognized private
nuisance as a staradbne cause of actiorOrtberg v. Goldman Sachs Gy64 A.3d 158, 1667
(D.C. 2013).Insteadthe District of Columbia Court of Appeals has required plaintiffsoint to
tortious conduct from within the usual categories of tort liabil@forehe or she may recover for
nuisance damagesSee id. If the conduct giving rise to the nuisance isng@ntional, then the
plaintiff must show proof of negligencé the conduct is intentional, then proof of some other
intentional tortious conduct must be shovith. at 167. Conduct that occurs “during the course of
a contract” only qualifies as tortioes®nduct for purposes of a tort claim “when there are facts
separable from the terms of the contract upon which the tort magandently rest and when
there is a duty independent of that arising out of the contradf #sehat an action for breach of
contract would reach none of the damages suffered by the @nbharis v. State Farm Fire &
Cas. Co, 961 A.2d 1080, 1089 (D.C. 2008kor nuisancelamages to be awarded, the plaintiff
must show that “the offemy thing [is] . . . marked bgome degree of permanence such that the
continuousness or recurrence of the things, facts, or acts whidiituderthe nuisance, give rise
to anunreasonablase.” Ortberg 64 A.3dat 168(internal quotation marks omitted)

Plaintiffs assert that Defelant’'s nuisance counterclaim is both implausibly alleged and
time barred. SeePlIs.” Mot to Dismiss at }24. Plaintiffs cite the D.C. Code’s three year
limitations periodo seek recovery for injury to real or personal property and angtihat period
begarto run, at the latest, in April 2013 when Defendant knew for certairttib properties shared
a water line.ld. at 12. In the alternative, even if timgthey submit thaDefendant’s claim is

barred because thaistrict of Columbiadoes not remgnize private nuisance as an independent
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tort, only as a theory of damages tied to a plausible tort ckamch Defendant has not pleaded
plausible tort claim.ld. at 13-14.

The court concludes thBtefendant has not stated a claim for which the courtd order
relief. The conduct to which Defendant points as giving rise to hiamesdamagesPlaintiffs
failure to install a separate water medad to pay theifair share of the water bitis intentional
conduct, yett is not an intentional tortRather, under District of Columbia law, it is a claim that
sounds in contradbecause it is premised on the very same facts to which Defendantipoints
support of his breach of contract clai@ee Chohag 961 A.2d at 1089.

Lastly, even itheDistrict of Columbia does recognize a staldne cause of action for a
private nuisancand Defendant adequately pleaded such a d@fendantsclaim is time barred.
In the District ofColumbia,a three year limitations period attaches to any causetmn not
expressly defined in Section-BP1 of the D.C. CodeSeeD.C. Code § 1:801(8). Defendant’s
claim citesthe source of the nuisance Rlsintiffs ongoing failure to instalkeparate metsy of
which Defendant was awao@ April 9, 2013.SeeDef.’s Ex. F at 1213 Accordingly,the statute
of limitations began to run on that day, ahe last day he could have filed suit was Afri016—
long before he filed his counterclaims in this suit. Accordinglgnei¥ a staneéhlone cause of
action for private nuisance exists, Defendant cannot recover on one here.
IV.  CONCLUSION

In light of the foregoing, the court grants Plaintiffs’ Motion tesiiss Defendant’s

Counterclaims. A separate Order accompanies this Memorandum Opinion.

A

Dated: June22, 2017 Amit P} a
ifed States District Judge
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