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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT O. BEAN
Plaintiff, : Civil Action No.: 17-014QRC)
V. : Re Document No.: 26

SONNY PERDUE, Secretary,
United States Department of Agriculture

Defendant.

MEMORANDUM OPINION

GRANTING DEFENDANT’SMOTION FOR SUMMARY JUDGMENT

[. INTRODUCTION

This action involves a dispute over the standardagency musheet when mailing
notices to regulated individual®laintiff Robert Oneal Bean su&bnny Perdue, thgecretary
of the United States Department of Agricult(fdSDA”), claiming that USDA violated the
Administrative Procedure Act (“APA”) by failing to notify him of certain key infotioa
related to his USDA loanMore specifically, Mr. Bean allegélsat he did not receive a letter
thatsummarizedJSDA’s decision not togconsider accelerating his lgamnd thaexplainedhis
rights to mediation andppealf that decision

USDA has moved for summary judgment, assertingithaas not required by any
reguation to sendhe letter at issuend that regardless the governing regulationthe record
shows thathe letter was sentAlthough the Court finds that USDA regulations and internal
handbook procedures requird@DA to sendheletterat issug Mr. Bean has failed to raise a
genuire disputeof materialfactas towhether it complied with those regulations and procedures.

Accordingly, for the reasons stated below, the Court grants Defesdaoition.
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[I. BACKGROUND
A. Regulatory Framework

The Farm Sernee Agency (“FSA”) isan entity, housed within USDA, whi@dministers
loan programs for familpperated farms and ranchasnong other activitiesFSA, Farm Loan
Programs https://www.fsa.usda.gov/programs-asetvices/farroan-programs/indefdast
visited June 15, 2018). FSA is governed by Title 7, Chapter VII of the Code of Federal
Regulations.See generally C.F.R. 88 700-799.

This casenvolvesUSDA’s administration ofPrimary Loan ®rvicing’ for FSAfarm
loans, whichs regulatedby 7 C.F.R. 8 766SeeFSA, YourFSAFarm Loan Compas89-44
(2017), https://www.fsa.usda.gov/programs-aedvices/farrloan-programs/farm-loan-
servicing/index.Primary Loan Servicing provides more lenient loan terms to a borrower who is
financially distressed atelinquent on his or her FSA loans, provided thatiiegessor
delinquency is duto circumstances beyond the borrower’s contratluding illness or injury
See7 C.F.R. 88 766.101, 104(a). A borrower may be considered for loan servicing only under
certain conditions. See§ 766.104(a). Under its regulatory scheme, USBIAsendloan
servicing informatiorvia certified mail toany borrowewho is “90 days or more past due on
loan payments,” or to any borrower wHd equest[s] this information?” 7 C.F.R. §8
766.101(b), app. A (“FSA-2510"), 766.101(c); Def.'s MBumm. J. (“Def.'s Mot.”)Ex. 1, ECF
No. 27-2. However, if a borrower who has receivéaba servicing application form “fails to

timely respond or does not submit a complete applicatitmimfa] 66-day timeframe,” USDA

1 Among other conditiongj) the borrowemust not haveon-essential assegtthe net
value of whicharesufficient to pay the delinquent portion of the loand (ii) the borrowemust
have acted in good faith. 7 C.F.R. 8§ 766(a)2), (a)(4)

2 If certified mail is not accepted, the notice will be sent by first class mail to the
borrower’s last known addres3.C.F.R. § 766.1(t).



will notify the borrower by ceiffied mail of its intent to accelerate the laaand of the
borrower’s right to request reconsideratiorediation, or appeal of that decisibr. C.F.R. §
766.103(b) seeDef.’s Mot. Ex. 3 (FSA-2525). Once all requests for reconsideration and
administative appeals are concludj&JSDA will then accelerate thisorrowersloan. See7
C.F.R. 8§ 766.351(b)(1); 7 C.F.R. § 766.355.

USDA's regulatory framework provides certain procedural protections for borrowers,
including notice requirements and the opportunity to request mediatiofoonal reviewof
certain USDA determinationsSee, e.g.7 C.F.R. 88 766.101(b), 766.103(b)(2), 7&ar
instance,Section 766, Subpart C, which addresses Primary Loan Servicing programs, includes
threeappended formstled “Notice of Availability of Loan Servicing” (“Section@6 Notices),
statingthat “[i]f [areconsideration] meeting does not change the Agency degrsiowill be
notifiedand provided 30 days to request mediation, negotiation, or appeal.” 7 C.F.R. 8§ 766,
subpt. C, apps. A—C(ligmphasis addedSimilarly, form FSA2525, notifying a borrower of
USDA's intent to &celeratehe borrower’s loansnforms the borrower of a right to
reconsideration and states that “[i]f the reconsideration meeting does not thadggncy
decision, you will be notified and provided 30 days to request mediatiappeal as outlined.
Def.’s Mot. Ex. 3. And 7 C.F.R. 8 780 provides the process for appeal or reconsideration of
adversdJSDA decisions It states that following the disposition of a reconsideration request,
“[t]he official decision on reconsideration will be the decision letter thasised” 7 C.F.R. §
780.7(f) (emphasis addedkection780 also providethat“[t]o the extent practicab) no later

than 10 business days afteragencydecision maker renders adverse decisiothat affects

3“Loan acceleration” means thdSDA requiresthe borrower tammediatelyrepay the
entire bdanceof the borrower'sdans See7 C.F.R. § 766.355.



aparticipant,FSA will provide theparticipantwritten notice of theadverse decisioand
availableappealights.” 7 C.F.R. § 780.15(a).

USDA further specifies procedures foorrowers’reconsideratiomequestsn its internal
handbook on farm loan servicing (“5-FLP Handbook3eeFSA,5-FLP, Direct Loan
Servicing: Special and InventoProperty Managemer{2014),
www.fsa.usda.gov/internet/FSA _file/5-flp.pdParagraph 231 of theE-P Handbook states that
“[t] he authorized agency official will send the borrower a letter stating thesrestite
reconsideration meeting .If FSA’s decision has not changed, the borrower will be provided
with new mediation and appeal rightsThe 5FLP Handbook procedures coincide with the
USDA regulationslisted abovetequiring the agency to notify borrowers in writingtloé results
of theirreconsideration requestand of their rights to mediation and appezde’ C.F.R. 88
766, 780.7(f), 780.15(a).

B. Mr. Bean’s Loan History

Mr. Bean, darmerfrom Mississippi, borrowed $50,000 frotdSDA in early 2001 to
purchasdarm land Declaration of Michael Palmer (“Baer Decl.”) 1 2, ECF No. 21; Def.’s
Statenentof Material Facts Not in Dispute (“Dés SUMF”) { 1, ECF No. 26-1Mr. Bean
made timely payments tdSDA until 2011, when he began to fall behind on the Icaee
Palmer Decl. 8. Hewas never able to catch back up.

Beginning in the spring of 2014, USDA sent Mr. Bean a seriesrtified mailings
related to higlaggingloanpayments.ld. 4. Mr. Bean does not contest receipt of those
mailings, save one. Pl.’s OppDef.’s Mot. (‘Pl.’s Oppn”) at 4-5, ECF No. 30. On April 17,
2014,Michael Palmer, a USDA&armLoan Officer sent Mr. Bearaloan servicingapplicaton,

form FSA2510. Palmer Decl. T 4Def.’s Mot. Ex. 1(“FSA-2510"). As explained above, this



applicationcontained information on loan servicing options, and it explainedvth&eanmust
apply for loanserviang within 60 dayf receiving the application or else risk loan acceleration
Def.’s Mot. Ex. 1(“FSA-2510"), Def.'s Mot. at 3 ECF No. 26-2. On May 19, 201@fficer
PalmersentMr. Bean by First Class regular maform FSA2516, titled “30 Day Reminder of
the Notice ofAvailability of Loan Servicing” (*30 Day Reminder”)Palmer Decl.  Ssee
Def.’sMot. Ex. 2(“FSA-2516"), ECF No. 27-2. On June 18, 2014, havewpivedno response
from Mr. Beanwithin the 60 day period mandated by fof8A-2510,0fficer Palmersen Mr.
Beanform FSA2525 titled “Intent to Acceleraté Palmer Decl. { tseeDef.’s Mot. Ex. 3
(“FSA-2525"). Thisform notified Mr. Bean ofUJSDA’s decision to acceleratasloan andit
demanded that hgay the fullloan balance to avoid foreclosure tloat hepursue
reconsideration, mediation, or appe8keDef.’s Mot.Ex. 3 ("*FSA2525"). On June 23, 2014,
Mr. Bean requeste@considerationf USDA's decision to accelerate his loaBeePalmer Decl.
1 7;Def.’s Mot. Ex. 4("FSA-2526"), ECF No. 27-2P1’sOppn at 2

On June 26, 201Dfficer Palmerand Mr. Beammet to discusMr. Bearis request for
reconsiderationPalmer Decl. T 8; Pls Oppn at 2 Based orthat meetingQfficer Palmer
determined that Mr. Bean failed to provide evidence that the Intent to Aateetetice was sent
in error, andtherefore declined to halt theanacceleration Palmer Decl. | 8eeDef.’s Mot.
Ex. 5, ECF No. 27-2. On June 27, 2004ficer Palmersent Mr. Bean “Notice of the Farm
Service Agencls Response to Plaintiff Request for Reconsideration” (“Response Letter”),
affirming USDA's previous decisioto accelerate his loaand notinghat Mr. Bearhad 30 days
to request mediation or appelaé determinationSeeDef.’s Mot. Ex. 5. Officer Palmer initially
sent the letter by certified mail, but it was returnedaimedon July 17, 2014, so he

immediatelyre-sent it viaFirst Class regulamail. Palmer Decl. { SeeDef.'s Mot. Ex. 5. Mr.



Bean claims that he never received fhist Classnailing. Decl. d RobertBean(“BeanDecl.)
1 3 ECF No0.30-2 Pl.’s Statement of Material Facts in Dispute (“Pl.’'s SMF”) 1 5, ECF Ne. 30
1. On August 4, 2015, FSRDistrict DirectorsentMr. Bean “Notice ofAcceleration ofYour
Debt b the United States Department of Agriculture and Demand for Payment of thdt Debt
which reiterated the agersyfinal decision to accelerate Mr. Béaloan. PalmerDecl.  10;
seeDef.'s Mot. Ex. 6, ECF No. 27-2.
C. Procedural History

In January 2017, Mr. Bean filed suit in this Court alleging, among other clhiatbe
“[did] not recall . . receipt either in person or via mfof] an application for ‘Loan Servicing,’
which he contends constitutacbitrary and capricious actiday USDA under theAPA. Am.
Compl.at 5 ECF No. 3. In a prior Memorandum Opinion, this Court granted USDA’s motion to
dismiss all claims except the APA clairBee generall8ean v. PerdueNo. 17140, 2017 WL
4005603 (D.D.C. Sept. 11, 2017). USDA now moves for summary judgmématociaim

. ANALYSIS
A. Legal Standards
1. Summary Judgment

In a typical case, a court mgyant summary judgment to a movant who “shows that
there is no genuine dispute as to any material fact and the movant is entitightent as a
matter of Aw.” Fed. R. Civ. P. 56(ajee alsdNinston & Strawn, LLP v. McLeaB43 F.3d 503,
505 (D.C. Cir. 2016). But when assessing a motion for summary judgment in an APA case, “the
district judge sits as an appellate tribufiahm. Bioscience, Inc. v. Thomps@69 F.3d 1077,
1083 (D.C. Cir. 2001)jmited to determining whether, as a matter of law, the evidence in the

administrative record supports the agency’s decis@itizens for Responsibility & Ethics in



Wash. v. SE®16 F. Supp. 2d 141, 145 (D.D.C. 2013). In stedws, the complaint “actually
presents no factual allegations, but rather only arguments about the legalioartollbe drawn
about the agency actionMarshall Cty. Health Care Auth. v. Shalal@88 F.2d 1221, 1226
(D.C.Cir. 1993). Accordingly, the Court's review “is based on the agency record and limited to
determining whether the agencytext arbitrarily or capriciously. Rempfer v. Sharfsteib83
F.3d 860, 865 (D.CCir. 2009). “Summary judgment thus sesvas the mechanism for deciding,
as a matter of law, whether the agency action is supported by the adminiséednceand
otherwise consistent with the APA standard of revie@itizens for Responsibility & Ethics in
Wash, 916 F. Supp. 2d at 146iting Richards v. INS554 F.2d 1173, 1177 n.28 (D.C. Cir.
1977)).
2. Administrative Procedure Act

Under the APA, an agency decision should be upheld unless it is “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(R¥(fe
Supreme Court has instructed, “the agency must examine the relevant data ardesaticul
satisfactory explanation for its action including a rational connectioreleetihe facts found and
the choice made.Motor Vehicle MfrsAssn of U.S., Inc. v. State Farm Mut. Auto. Ins. G653
U.S. 29, 43 (1983) (internal quotations omitte)cord Holy Land Found. for Relief & Dev. v.
Ashcroft(“Holy Land '), 219 F. Supp. 2d 57, 67 (D.D.C. 200ajf'd, 333 F.3d 156 (D.C. Cir.
2003)(“[T] he Court must review the administrative record assembled by the agency to
determine whether its decision was supported by a rational baSig')nake this finding the
court must consider whether the decision was based on a consideration of ti& fatders
and whether there has been a clear error of judgm@itiZens to Preserve Overton Park, Inc.

v. Volpe 401 U.S. 402, 416 (1971).



The arbitrary and@apricious standard of review is “very deferentidRtral Cellular
Assn v. FCC 588 F.3d 1095, 1105 (D.C. Cir. 2009herefore, the court will generally defer to
the wisdom of the agency as long as the action is supported by “reasoned decisionnfaking.”
v. Clinton 684 F.3d 67, 75 (D.C. Cir. 2012ge alsc®Am. Paper Inst., Inc. v. Am. Elec. Power
Serv. Corp.461 U.S. 402, 422 (1983) (explaining that the agency’s decision need not be “the
only reasonable one, or even the result [the Court] auld have reached.”) (quotingnempt
Comp. Comnm v. Aragon 329 U.S. 143, 153 (1946))[T1he party challenging an agensy
action as arbitrary and capricious bears the burden of pr&afi’ Luis Obispo Mothseifor
Peace v. U.S. Nuclear Regulat@gpmmn, 789 F.2d 26, 37 (D.C. Cir. 1986) (en banc).

B. Merits

Mr. Bean claing thatUSDA violated the APAy failing toadhere to its own regulations
and procedures, whidke contends requiredSDA to send hinthe Responsediter containing
the results of his reconsideration meeting with Officer Palmer, and providing abhis
additional rights to mediation amgbpeal to the Department of Agriculture National Appeal
Division. SeePl.s Oppn at 4-5. USDA argues that it was not required by regulation ta sen
such a letterthat it otherwise complied with all applicable reguas and procedures, and that it
therefae did not violate the APADef.s ReplyPl.’s Oppn (“Def’s Reply) at 2 ECF No. 31.
USDA alsoargueghat, regardless of the regulatory requiremahtentMr. Beanthe Response
Letterby mail. Def’s SUMF ¥ 9-10Q Def’s Reply at 2

At the outset, the Court notes that it appears Mr. Bean has improperly attemnpted t
broaden his APA claim through his summary judgment briefing. And unfortunately for Mr.
Bean,"[i]t is well -established that a party may not amend its complaint or braaddaims

through summary judgment briefingDistrict of Columbia v. Barrie741 F. Supp. 2d 250, 263



(D.D.C. 2010)DSMC, Inc. v. Convera Corp4,/9 F. Supp. 2d 68, 84 (D.D.C. 20G7A
plaintiff may notamendhis complaint through argumenits his brief in oppositionto a motion
for summary judgment.”) (quotinghanahan v. City of Chicag82 F.3d 776, 781 (7th Cir.
1996). AlthoughMr. Beariscomplaint alleged that USDA violated the APA by failingsend a
mailing, itonly disputedeceipt of thedan servicing pplication form FSA2510, andvas silent
as to the Response Lettekm. Compl. § 10.Mr. Bean challenged receipt of the Response
Letter for the first time in his opposition to USBAnotion for summary judgmen®l.’s Oppn
at 4 This alone could be grounds for grantith§DA’s motion for summary judgnm, because
Mr. Bean has not raisedg@nuine disputef materialfact regarding the mailgqnchallenged in
the complaint.SeeDSMC,479 F. Supp. 2dt84 (rejecting plaintiffs attempt t@amend its
complaint through its opposition brief to a motion for summary judgment, and granting Summar
judgment to defendant on themainingclaims).

However, even if Mr. Bean had properly contested receipt of the Response Letter in his
complaint, or properly amended his complaint to include such a dESBDA wouldstill be
entitled to summary judgment. The Court first considers whether USDA waisa to send
the Response Letter. It then addresses the parties’ dispute over whethétethaatein fact
sent. It concludes that USDA was required to send tkpdRese Letteyut that there is no
genuine disputas towhether it was sent.

1. USDA’'s Compliance with Its Regulations and Handbook Procedures

In the D.C. Circuit an agency action must comply with the agency’s governing statutes
and regulations, and when an agency admescomply it is very rarely considered to be
arbitrary or capriciousSee Cerniglia v. Glickmad18 F. Supp. 2d 27, 34-36 (D.D.C. 2000)

(holding that USDAdid not act arbitrarily and capriaisly in sending a notice to the plaffii



because it complied with the relevant regulatory notice requirem8ets), 2017 WL 4005603
at *6; cf. Friedler v. Gen. Servs. Admjr271 F. Supp. 3d 40, 61 (D.D.C. 2017 is clear
beyond cavil thatdn agency idound by its own regulations’ ... An agendy hot free to ignore
or violate its regulationghile they remain in effef{™ ) (alteration in original{quotingNat’l
Envtl. Dev. Ass’n’s Clean Air Project v. EP252 F.3d 999, 1009 (D.C. Cir. 20)4Fuller v.
Winter, 538 F. Supp. 2d 179, 186 (D.D.C. 2008purts inother jurisdictions have likewise held
that administrative decisions made in accordance apficablestatutes and regulations are not
arbitrary and capriciousSee, e.gKawran Bazar, Inc. v. United State®1 F. App’x 7, 9 (2d
Cir. 2017) (“A sanction does not violafine arbitrary and capriciojstandard when the agency
properly adheres to its ovaettled policy and guidelines.(¢iting Lawrence v. United
States693 F.2d 274, 277 (2d Cir. 19828rinstead v. United StateNo. 9%6-16536,1997 WL
547962 at *1-2 (9th Cir. Sept. 4, 199T7jinding thatthe Farmers Home Administration
(“FmHA”) did not act arbitrarily and capriciously in foreclosinfpemers propertyanddenying
furthertime extensionbecausehe FmHA action was mandated by te&tutory guidelines)

An ageny is also, in certain circumstancesligated to follow its own internal
procedures, even when symtoceduresire not set forth in regulation§eeMortonv. Ruiz 415
U.S. 199, 232-36 (1974) (finding that the Bureau of Indian Affairs violated the APA when it
failed to act in accordance widiminternal manual requiremetitat it publish information
regarding eligibility criteria for general welfare assistanc¢®&Yhere the rights of individualsa
affected, it is incumbent upon agencies to follow their own procedurgghis.is so even where
the internal procedures are possibly more rigorous than otherwise would bedéqiair at 235
(citing Service v. Dulles354 U.S. 363, 388 (1957keealso Teton Historical Aviation Found. v.

United States248 F. Supp. 3d 104, 111 (D.D.C. 2017)]¢"is settled law that where an internal

10



agency manual affects the concrete interest of a member of the public, thea@oarid should,
require the agncy to follow its own procedures by applying the manual itselfjadically
manageable standaryl.”Accordingly, while USDA claims that Mr. Bean “can point to no
regulation that requires the agency to [send the Response Letter],” Def.’s Replyaat 2
argument, even if correct, does not end the Court’s andlysis.

Here,USDA's internalprocedures requiretiat it send dettersummarizing Mr. Bears’
reconsideratiomeeting with Officer PalmerThe 5FLP Handbook states that “[t]he authorized
agercy official will send the borrower a letter stating the results of the reconsideration
meeting. . .[i]f FSA's decision has not changed, the borrower will be provided \eith n
mediation and appeal rights.” 5-FLP Handbook { 231(A). This requireredainly “affect
the concrete interest of a member of the public,” because in Mr. Bean’s casédiégravinal
opportunity for relief from a financially devastating outcome—the acceleration lafamsSee
Teton Historical Aviation Found248 F. Supp. 3d at 11Accordingly, if USDA did not send
the Response Letter to Mr. Bean, it arguably acted in an arbitrary and caprieioosrry
failing to follow its own procedurespacing the rights of individuals.See Morton415 U.S. at
235.

2. USDA'’s Transmission of the Rsponse Letter

USDA's failure to send the Response Letter would likely have been arbitrary and

capriciousputtherecordindicateshatUSDA senttheletter. USDA has provided Mr. Palmer’s

declaration that he sent the Response Letteehyfied andrirst Class regular maignd it has

4 And USDA is arguably incorrect regarding its governing regulations, becausenSec
780 requires USDA to provide notice of (1) its decision upon reconsideration and (2) the
borrower’s additional rights to mediati@nd appeal of that decision. 7 C.F.R. 88 780.7(f),
780.1%a); see alsor C.F.R. 8 766, subpt. C, apps.@G—

11



provided an image of the Response Letter envelope with handwriting indicatitigethetter
was sent.SeePalmer Decl. § 9; Def.’s Mot. Ex. 5. On the other hand, Mr. Beares reaging
the Letter,Bean Decl. | 3andclaimsthat this deniataises agenuine dispute ahaterialfact
warranting the denial of summary judgment. Pl.’s Opp’n at 4-5. The Court disagrees.

As an initial matterMr. Bean contends that thailbox rule” should govern the Court’s
analysisand thaunder themailboxrule his declaration has rebutted any presumption that he
received the Response Lettétl’s Opp’n at 5. According to the mailbox ruferoof that a
letter has been properly addressed, stamped, and depositedhialthees rise to
a rebuttable presumptidghat the letter was delivered in a timely fashion to its intended
recipient.” Bradshaw v. Vilsacgkl02 F. Supp. 3d 327, 331 n.5 (D.D.C. 2015) (quoting
Duckworth v. U.S. ex rel. LockéQ5 F. Supp. 2d 30, 4P.D.C.2010)). However, the
presumption of receiph a particular casmay be rebutted by “sworn testimony or other
admissible evidencé Hammel v. Marsh USA Incr9 F. Supp. 3d 234, 243 (D.D.C. 2018&)n
the other hand,somecourts have concludetata mere denial of receipt is insufficient to rebut
the presumption accorded the sender under the mailbox lé@se v. Dep't of Labqr275 F.3d
59, 70 (D.C. Cir. 2001) (citinflahon v. Credit Bureau of Placer Cty. In¢71 F.3d 1197, 1202
(9th Cir.1999) Kinash v. Callahan129 F.3d 736, 738 (5th Cir. 1997)).

As the relevant USDA provisions make clear, however, the relevant questios hete i
whether Mr. Beameceivedthe Response Letter, but whether USBguedthat letter. Section
766s Noticesrequire USDA td'notif[y] [borrowers] and provid[e] 30 days to request mediation,
negotiation, oappeal’after a reconsideration request.C.F.R. 8 766. An8ection780states

that “[t]he official decision on reconsideration will be the decision letter thssued’ 7 C.F.R.

12



8 780.7(f) (emphasis added). Finally, according to the 5-FLP Handbook, USiDAéndthe
borrower a letter stating the results of the reconsiderationmgeet-FLP HandbooK 231(A).

None of these provisions on their face requaeeiptof the notice, suggestirtbat
USDA'’s compliance with its policies hinges on whether it sent the Response hettan,
whether the letter was receiveSiee, e.gPublic CitizenInc. v. Rubber Mfrs. Ass'b33 F.3d
810, 818 (D.C. Cir. 2008) (noting that a court need not look past a statute’s text when the
statute’s’language is plain on its face”). Therefordjile the maibox rule may be relevant to
the Court’s analysist doesnot necessarily govern that analysecause thenailboxrule
concerns the receipt of a letter, not its mailiggeMaggio v.Wis.Ave. Psychiatric Ctr., In¢.
987 F. Supp. 2d 38, 41 (D.D.C. 2019)] he mailboxrule functions as a presumption of
recept, and only comes into play when there is a material question as to whether therdocume
wasactuallyreceived) (emphasis addedaff'd, 795 F.3d 57 (D.C. Cir. 2015).

The Fifth Circuits opinion inCusterv. Murphy Oil USA, Inds particularlyinstructive,
because it involved a similaummary judgmerdispute over whether a notice was mail&d3
F.3d 415 (5th Cir. 2007)ln that case, the plaintiff claimed that he did not receive a notice
containing updates to his employee benefit plan thedkforethatthere was a material dispute
of fact regarding whether his employaolated statutoryeporting and disclosurequirements.
Id. at417. The plaintiffargued thabecause¢hefact of receipt was in disputéhe court should
apply the mailbox rule, whictwould allow himto rebut thé'presumption that [a properly and
timely mailed]document has been receivedd. at 419(internal quotation marks omittedY he
court, however, chose notdirectly apply the mabox rule because the Departmerft_abor’s

regulations interpretinthe relevantstatutoryrequirements focusesh whether the@otice was
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sentvia reasonable means and not on whetheas actually received.ld. The court instead
referencedhe mailbox rule as an evidentiary guidegosietermine whether there was a
genuine disputas to the fact afailing:
[W]e refuse to fully adopt [the] “inverse mailbox rule” in this setting, such that a
plaintiff’s bare assertion of narceipt coulctreate a genuine issue of material fact
to survive summary judgment. To do so would essentially require proof of receipt
on the employes part where the regulations only require proof of mailing. But
while proof of receipt is unnecessary, we cannot fdrgetproof of mailing is still
required.
Id. at 421. The court held that there was a genuine digptaetas towhether the notice was
mailedbecause¢he employer did not provide any physical evidence of mailing, such as “business
records, a signeekceipt from certified mail, or a pestarked envelope dnd there was
additional circumstantial evidence of noeceipt. Id. at 419-20.
Here,USDA has provided both physical and testimonial evidéimaeit mailed the
Response LettelUSDA's physical evidence consists of (1) a copy ofRbsponse Letter's
certified mailing envelope, sent on June 27, 2014 and returned on July 17, 2014; (2) handwriting
on the same envelope which indicatest the letter wase-sert by First Class regular mail on
July 17; and (3) a copy of the Response Letter dated June 27, 2014 and marlkadailitiy
number corresponding to the number on the certified mailing enveldgiés Mot. Ex. 5.
USDA alsosubmitted written testimony b@fficer Palmerwho stated that he sent the Response

Letter by certified mail on June 27, and upon its return on July 17 immediatntréie lder

by First Class regular maiPalmer Decl. 1 9. Mr. Bedmas not provided more than a bare

® Although the regulation @ssuerequired thatthe plan administrator shall use measures
reasonably calculated to ensure actual receipt of the mat@3ai’F.R. § 2520.104b-1(b)(1),
the Fifth Circuitfocused on whether the emplogentnotices va “reasonably calculated
measurésto make receipt likelyrather than on whether the employer confirmed receipt.
Custer 503 F.3d at 419.
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assertion of nomeceipt, ad there is no circumstantial evidenndicatingthat the agency failed
to send th&Response Lette? Pl.’s Opp’n at 2.His assertion is not sufficient taisea genuine

dispute offact regardingvhether USDA serthe Response Lettér

 Mr. Bean also states that he received detigmotherapy treatments in June 2014, and
he suggests that those treatments may have impactestéigt of the Response Letter even
though he “regularly checi&fl]” his mail. Bean Decl. fB. However, the record shows that
the Responseditter was resent in dily 2014, a month after the medical treatment Mr. Bean
identified Palmer Decl. 1 9; Def.’s Mot. Ex. 5.

" The Court also notes that bysending the Response Letwa First Class mail, USDA
met the Due Process requiremanprovide ‘hotice reasonably calglated . . . to apprise
interested partiéof proceedings impacting their right&ullane v. Cent. Hanover Bank &
Trust Co, 339 U.S. 306, 314 (195(ee alsdaVNinton v. Nat'| Transp. Safety B&58 F.App’x
183, 184 (D.C. Cir. 2009) Kgency notice satisfies both the AdministvatiProcedure Act..
and the Due Process Clause if it gives interested parties notice of the facts antddaagserted
in such time as to afford them a reasonable opportunity to respolhder this standard
“[a] ctual notice is not required, but reaable efforts to achieve it areBrown v. Distict of
Columbig 115 F. Supp. 3d 56, 68 (D.D.C. 2018iting Dusenbery vUnited States534 U.S.
161, 168 (2002)). And “the Supreme Court has repeatedly upleelg¢hof first class mail as a
method of noticereasonably calculated .to apprise interested partiesd’ proceedings
affecting their rights in a variety of conteXtsPeters v. Nat'R.R. Passenger Cor®66 F.2d
1483, 1486 (D.C. Cir. 199Z¢iting Tulsa Prof’l Collection Servs., Inc. v. Popk5 U.S. 478,
484 (1988).
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V. CONCLUSION
As explained above, there is no genuine dispute of fact regarding whether USDA sent the
Response Letter, and the parties do not otherwise disputdSBsk compliedwith all relevant
regulations anéhternalprocedures See7 C.F.R. 88 766, subpt. C, apps.A+80.15(a); 5-LP
Handbook £31(A). As a matter of law, therefore, the Court has no basis to hold $its&
actedin an abitrary and capricious mannegeeCerniglia, 118 F. Supp. 2d at 34-36
Accordingly, Defendant’s Motion for Summary Judgment (ECF Npi2GRANTED. An

order consistent with this Memorandum Opinion is separately and contemporaneaoesly iss

Dated: June 27, 2018 RUDOLPH CONTRERAS
United States District Judge
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