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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SOUNDBOARD ASSOCIATION,
Plaintiff,

V. Case No. 17-cv-00150 (APM)

U.S. FEDERAL TRADE COMMISSION,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION

Almost every Americarwho owns a telephonrgas experienckit: The phone ringsyou
pick up,there is a distinct pausandthenan automated voiceeginsto make youan unsolicited
salesoffer. Such calls, ppularly known as “robocallsdre subject to heavy federal regulation.
Generally speakinga telemarketer cannalirect a robocallto a person unless that person first
consents in writing teeceipt ofthe call Thus, while federal regulations do not absolutely bar
robocalls, the writtertonsentrequirement along with other restrictionscollectively, “the
robocall regulation—rendermarketing via robocall prohibitively expensive.

But not all automated voices are created the sarhe. traditionakobocallconsists ok
oneway telemarketing message that involves no live sales agent or athnhinteraction
“Soundboard” technologythe subject of this caseis different. It involves tweway
communication between sales agent and consumer, in which the saleplags preecorded
audio clipsin response tthe consumer’s statements. Soundboard technology also allovadethie s
agent to break into the call and speak direttilyhe consumeif needed. Say, for instance, a

consumer asks for additional informatiabouthow to buya product A sales agent using
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soundboard technolodyst attemps to answer that inquiry bglayinga prerecorded audio file
If the pretecoded responsds unsatisfactorythenthe salesagentcan intervene and give the
consumer a direct respons®o, like a traditional robocalsoundboard technologysesautomated,
pretecorded messagde convey information But, it differs markedly from the traditional
robocall in that a human being is on the other end of thevlihe,is sometimesevealedo the
consumernd sometimes not.

Until recently,the robocallegulationdid not apply to callsisingsoundboard technology.
In September2009, the staff of Defendant Federal Trade Commisgi&iTC”) issued an
“informal” opinion letter concluding that, becausalls usingsoundboard technologgnable the
caller and recipient to havetao-way conversationsuch calls are not subject to the robocall
regulation Seven years latethe agency changed courggiting “widespread use of soundboard
technology in a manner that does not represent a normal, contiru@uaay conversation
between the call recipier@nd a live person,” the FTC stafisueda secondopinion letter in
November 2016-which the court will refer to as the “November 2016 Lettethiatreversed its
earlierposition The staff'sview now wasthat telemarketing calls using soundboard technology
are subject to the general prohibition placed on traditional robocdllse FTC stafigave the
telemarketingndustry until May 12, 2017, “to make any necessary changes to bringahes
into compliarce.”

Plaintiff Soundboard Associatiasia tradegroup representingompanieshat manufacture
and use soundboard technologly.asserts that the November 2016 Letter is unlawful for two
reasons.First, Plaintiff asserts that thdovember 2016 Lettas a “legislative rulé that the FTC
failed to promulgate through notice and commastiequired nder the Admirstrative Procedure

Act ("APA”) . Second, icontendghat the Mvember 2016&etteris an unconstitutionalestriction



on speechbecause theobocallregulatiors written-consent requirememtoes not apply t@re-
recordedsolicitationcalls betweera nonprofit charitable organization and its existing donors, but
it does applyto such calls withpotential firsttime contributors. According to Plaintiff, that
distinction renders the robocakgulationa contentbased regulation of speech ttltannot be
justified under strict scrutiny.

The court rejectdoth claims. First, the court findghat, although the FTC’s November
2016 Lettetis a final, reviewable agency actidhe Letter imot a legislative rule, but,igt most,
aninterpretiverule that the FTC was not required to issue throngtice and commeninder the
APA. Secondthe court concludes th#éhe November 2016 Lettedoes no more than subject
soundboard calls tealid time, place, and manneestrictions. The exemption provided tpre-
recordedcalls on behalf ofcharitable organizatianto existing donors, but nab charitable
organizations'calls to potential, firsttime donos, is a contentneutralregulation of speecthat
easily satisfies the requisitdgermediatescrutiny. Accordingly,the court denieBlaintiff's Motion
for Summary Judgmeiatnd grantPefendant’sViotion for Summary Judgment
l. BACKGROUND

A. Factual Background

1. The “Robocall” Regulation

In 1994, Congress enacted the Telemarketing and Consumer Fraud and Abaséidr
Act to protect consumers frodeceptive and abusitelemarketingractices SeeTelemarketing
and Consumer Fraud and Abudaevention ActPub. L.No. 103297 § 2, 108 Stat. 1543994).
The Act charges the U.S. Federal Trade CommissiBR() with prescribing rulesegulating
thetelemarketingndustry. 15 U.S.C. § 6102(a)(1). Pursuanthatauthority,in 1995,the FTC

promulgated the Telemarketing Sales RUIESR”). Telemarketing Sales Rulé0 Fed. Reg.



43,842 (Aug. 23, 1995¢odified atl6 C.F.R. pt. 310 The TSRprohibits telemarketing calls at
certain times of dgyallows consumers to requgdacemenbn a “daenot-call”’ list, andimposes
otherrequirement®ntelemarketers See id8 310.4(b)(ii), (c).

In 2008 the FTC amended the TSR tmclude new regulations onrobocalk.
SeeTelemarketing Sales Rule, Final Rule Amendments, 73 Fed. Reg. 5511,684(Aug. 29,
2008). Theamendmergbarredtelemarketers from “[i]nitiatinginy outbound telephone call that
delivers a prerecorded message” withiinst obtaining “an express agreement, in writirfighm
theconsumer 16 C.F.R. 810.4(b)(1)(v). Thewritten “express agreementiust includecertain
elementssuch asanguage demonstrating the consumer’s willingness to receive the islibeal
consumer’'selephone numbeandthe consumer’signature Id. 8 310.4(b)(1)(v)(A)(iX{iv). The
2008TSR Amendmernrd further provide thatevenwhen a telemarketer has express agreement
in hand thetelemarketer'sobocall mustadhere to strictaller disclosure ang@onsumempt-out
noticerequirementsld. 8 310.4(b)(1)(v)(B). This opinion refers tthese restrictions collectively
as“the robocall regulation.”

The written consent requiremedbesnot apply to preecorded callsnade on behalf of
charitableorganizationsto past donors ocurrent members. Instead,the robocall regulation
specifically provids that daritableorganizations may place roladls “to induce a charitable
contributionfrom a member of, or previous donor”tdhe organization without obtainingn
express written agreement frahe member or donodd. In carving out this exception, the FTC
explainedhat it sought to balanceheinterestof nonprofit organizationsn seekng donations via
telephonevith the privacy rights of consumer#t reasonedhat prior donorfiad a reduced privacy
interest because, by donating to the organization previously, they aredieehave consented to

receiving futurecharitable solicitatioralls. 73 Fed. Reg. at 51,1994.



2. The FTC Applies the Roboc&kgulationto Soundboard echnology

As noted, the traditional robocall is a emay, prerecorded communicatiathatdoes not
involve any human interactionSoundboard technology, on the other hafidws for a tweway
conversation between the caller and recipient. After initiating a soand call, a live sales agent
uses praecorded audio clips teespond tdhe recipient’s statements and can, if necessgtyto
engage in a live conversatiovith the consumer Thus, like a robocall, soundboard technology
uses preecorded messages to market a goodervice but ultimately differs froma robocall
because itlepends oa live sales agent

This technological distinction prompted questions inithe telemarketing industry as to
whethersoundboard calls would be subjecthie robocalfegulation Before thenew regulations
went into effect in September 20@@e73 Fed. Reg. at 51,164, a telemarketing fidall Assistant
LLC, sent a letter to the FTC seeking clarification of whethetechnological distinction placed
soundboard calls outside of the scope of the robomgililation Def.’s Opp’nto Pl.’s Appl for
Prelim. Inj., ECF No. 11 [hereinafter Def.Opp’n], Ex. 2, ECF 112. Call Assistant’s letter
specificallyasked whetheits “[soundboard}system conforms to the TSR Amendmend’

On September 11, 200Ne FTC respondedith an “informal staff opinion’signed by
Lois Greisman, the FTCAssociate Director of theillision of Marketing Practice€ September
2009 Later”). Compl., ECF No. 1 [hereinafter Compl.], Ex. 2, ECF N@&. [hereinafter Sept
2009 Letter]. The September 2009 Lettgatedhat“the staff of thgFTC] has concludethat the
2008 TSR Amendments . . . do not prohibit telemarketing calls using this legirio Id.
Greisman explainedhat he robocall regulation‘prohibit[s] calls that deliver a prerecorded
message and do not allow interaction with call recipients. .Unlike the technology that you

describe the delivery of prerecorded messages in such calls does not involeeagdint who



controls the content arabntinuityof what is said to respond concerns, questions, commests
or demands-of the call recient.” Id. Quite naturally, the September 2009 Letted
telemarketers to believe that soundboard calls, unlike traditionatadls, did not have to conform
to thewritten-consent componenf the robocaltegulation SeeNotice of Filing of Pl.’sSCorrected
Appl. for Prelim. Inj., ECF No. 4, Mem. in Supp., ECF Ne2 fhereinafter Pl.’s Mot.]JEx. 1,
ECF No.4-3[hereinafter Coombs Decl{,18 (stating that it has been “widely understood” since
the SeptembeR009 Letter that soundboard calls did not fall underrticall regulationand
“SBA member companies relied on that assurance as we developed andugheisimesses))
Pl.’s Mot, Ex. 2, ECF No. 4, 1 6; Pl.’s Mot,, Ex. 3, ECF No. 4%, 14; Compl., Ex 7 (PACE
Soundboard Technology White Paper), ECF N8, at 7 (stating that relying on ttf&eptember
2009 Letter, “the contact center industry has continued using andimgvesSoundboard” and
subjecting it now to theobocall regulationvill “detrimentally impact[]” the soundboard industry)
The September 2009 Letter remained the FTC’s position on soundiecarsblogyfor
more than seven year3hen the FTC changed its mindAccording to the FTCsometimeafter
September 2009, it began seeingirateasd number ofconsumer complaintas well as press
articles,about the improper use of soundboard technology. Specificalyyéaceived complaints
thatconsumersverenot receiving appropriate responseshiir questions and commerdadthat
live operatos were notinterveningin calls Def.’s Opp’n,Ex. 1, ECF No. 111 [hereinafter Bandy
Decl], 15. Additionally, the FTC staff received evidence that sales agents usinglsxard
technology werdandlingmore than one call at a tim&hichmade the practice more like placing
robocalls and therefore undercut the FTC staff's rationale beren8eptember 2009 Letteld.;

Compl., Ex. 1, ECF No.-2 [hereinafter Nov. 2016 Letter], at2



These concerns about the technology's use promiited=TC staffto reach out to
telemarketing trade groups bearthe industry’'sperspective.ld. § 6. In the early part of 2016,
the FTC staff hadat least two meetings with the trade groups, during which industry
representatives shared information about the use and operationndbsard technology.ld.
197-9. The FTC staff also collected data about soundboard technology’'slu§& 5, 10.

On November 10, 2016, the FTC staffnouncd thatit now consideredoundboardalls
subject to theobocall regulation Nov. 2016 Letterat 2. The November 2016 Letter explained
that the FTC had changed its position on the applicability of 8 to soundboard technology:

Given the actual language used in the TSR, the increasing volume

of consumer complaints, and all the abuses we have seen since we

issued the September 2009 letter, we have decided to revoke the

September 2009 letterlt is mow staff's opinion that outbound

telemarketing calls that utilize soundboard technology are subject to

the TSR’s prerecorded call provisions because such calls do, in fact,

“deliver a prerecorded message set forth in the plain language of

the rule.
Id. at 3. The FTC staff added that the evidence it had gathered showing thee mfssoundboard
technology was “inconsistent with the principles we laid out mSmptember 2009 letter as well
as our understanding of the technology at the time we ighaddtter.” Id. at 2.

The FTC staff gave the telemarketing industry time to adjuststoew position. It
announced that, “[ijn order to give industry sufficient time to nakgnecessary changes to bring
themselves into compliance,” the September 2009 Letter’s revocatiad tvecome effective in
six months, on May 12, 2017d. at4. The November 201better closed by stating thathe
views expressd in thisletterare those of theTC staff and“have not been approved or adopted

by” and “are nt binding upon” the Commissiond. “However,they do reflect the views of staff

members charged with eméement of the TSR.ld.



B. Procedural Background

The Soundboard AssociatiofiSBA”) filed suit in this courton January 23, 2017,
advancing claims undéne Administrative Procedure Act (“APAXhe First Amendment, and the
Declaratory Judgment A¢hat the November 2016 Letter does not reflect lawful agency action
Compl. 11, 79. Those claims are predicated on two theories. First, Plaintiff cositkatithe
November 201&.etteris a legislative rul¢hatthe FTCwas required tpromulgateghroughnotice
and commentwhich it did not do Id. 11 65-66. Second Plaintiff claims thathe November 2016
Letter unlawfully subjectgelemarketers using soundboard technology to regulations thaf]“treat
speech tailored for firdime donors diffeently than speech tailored for previous dorioic § 74,
and that sucha contentbased regulatiordoes not survive strict scrutiny under the First
Amendment. Id. 1 70-79. Plaintiff also seeks a declaration that the FTC violated the APA in
issuing the November 2016 Lettdd. at § 83.

Plaintiff simultaneouslyfiled a Motion for Reliminary Injunction with its Complaint
asking thecourt to enpin enforcement othe May 12, 2017compliance deadlinantil the court
ruled on the merits.SeePl.’s Mot. at 1. The parties agreed to consolidate bearing on the
preliminary injunctionmotion with the “trial” on the meritspursuant toRule 65(a)(2) of the
Federal Rulesf Civil Procedure.Order, ECF Nol6, at 1; Fed. R. Civ. P. 65(a)(Mforris v.
District of Columbia 38 F. Supp. 3d 57, 683 (D.D.C. 2014).Thus with their consent, the court
treats the partiepleadingsas crossmotions for summary judgment.

. LEGAL STANDARD

Ordinarily, crossmotions for summary judgment are reviewed under the standard set forth

in Rule 560f the Federal Rules of Civil Procedurgnder Rule 56, a court may grant summary

judgment when a party demonstrates that theme genune issue of materidhct andshowsit is



entitled to judgment as a matter of law. However, in cases such asdhlsap involve review of
agency action under tlePA, the Riule 56 standard does not applyee Stuttering Found. of Am.
v. Springer 498 F Supp2d 203, 207 (D.D.C2007). Instead, “the district judge sits as an appellate
tribunal” and “[t]he entire case on review is a question of lafni. Biosci. Inc. v. ThompsoP69
F.3d 1077, 1083 (D.CCir. 2001)(internal quotation marks omitte@ollecting cases). In this
posture, he court must decide “whether as a matter of law the agency action is sdgppthe
administrative record and is otherwise consistent with the APA staodaeliew.” SeeSe.
Conference v. Vilsaclé84 F. Supp. 2d35, 142 (D.D.C. 2010)

[11. DISCUSSION

A. Whether the November 2016 L etter isa Final Agency Action

Before proceeding to thmerits of Plaintiffs APA claim, the courtmust address the
vigorously contestedhresholdissue of whethethe November 2016 Lettas a “final agency
action,” within the meaning of the AR/&eeFund for Animals, Inc. v. U.S. Bureau of Land Mgmt.
460 F.3d 13, 18 (D.C. Cir. 2006)f it is, then the courtmay addresshe meritsof Plaintiff's
claims If it is not, the@ theLetter is not reviewableand the court’s inquiry cora¢o an end See
id.

The APA allows for judicial review of afihal agency action.”5 U.S.C.8 704 For an
agency action to be final, it must possess two characteriB@mett v. Speab20 U.S. 154, 177
78 (1997). First, the actionmust “mark the consummationf the agencys decisioamaking
process—in other wordsijt cannot bé‘tentative or interlocutory.”ld. (internal quotation marks
omitted). Second, it mustletermine “rights or obligations” or have “legal consequenchs. at

178 (internal quotation marks omitted\Whether an agency action is finala *“ flexible’ and



‘pragmati¢’ inquiry. Ciba-Geigy Corp. v.EPA 801 F.2d 430, 438D.C. Cir. 1986)(quoting
Abbott Labsv. Gardner 387 U.S. 136, 14%0 (1967).

The D.C. Circuithas identified threadditionalfactors forcourtsto consider in assessing
thefinality of an agency actienfactorsit has characterized as “complementary” to the-pad
Bennettinquiry. CSlAviation Servs., Inc. v. U.S. Dep't of Transg37 F.3d 408, 412 (D.C. Cir.
2011). Thosefactors as articulated by the court@iba-GeigyCorp. v. EPAare: (1)whether the
agency‘hds] taken a'definitive’ legal positionconcerning its statutory authority(2) whether
the case presentsa purely legdl question of'statutory interpretatich; ard (3)whether the
agency actiomnmposes‘an immediate and significant practical burden Plaintiff. 1d. (quoting
Ciba-Geigy, 801 F.2dat 435-37).

On occasion, the D.C. Circuit has applied the ti@da-Geigyfactors as a proxfor the
two-partBennettnquiry, particularlyin cases that involve a penforcement challenge to agency
action For example, inCSlAviation Servicesy. U.S. Department of Transportatiaine court
relied primarily on the&Ciba-Geigyfactorsto find thata Department of Transportation ceasel
desist letter was a reviewable final agency acti6ee637 F.3d at 41413. Itreached the same
conclusionin Reckitt Benckiser Inc. \EPA, holding that an EPAissuedmisbranding notice
gualified as a final agency actiosl13 F.3d 1131, 113@1 (D.C. Cir. 2010).Cf. John Doe, Inc.
v. Drug Enft Admin, 484 F.3d 561, 56&7 (D.C. Cir. 2007) (holding that “[b]JotBennettand
Ciba-Geigy firmly support a finding of finality” where [EA affirmatively denied drug
manufacturer’'s permit application to import generic versiorDA-approved drudor testing,
blocking manufacturer’s plans tmarket the generic versinn

Whether this court appliestherthe twepartBennettest orthe threeCiba-Geigyfactors,

the result is the same: the November 2016 Letter constitutes a finay agtioa.

10



1. TheBennettTest

a. TheFirst Element of th8ennetflest

The courtfinds that the November 2016 Letteepresentgdhe “consummation” of the
FTC’s decisioamaking process.See520 U.S. at 17478. The November 2016 Letter was the
culmination of months of investigation and deliberationtiy FTC's Division of Marketing
Practices, whicls charged with enforcing tiESR The FTC &ff not only considered consumer
complaints but also proactively saght outand received input from the telemarketing industry.
Nov. 2016 Letter at 2 (“During the last few months, we have had multiplgugtive discussion
and meetings with [industry groups]” and “[s]taff carefully cdesed the input” of these groups);
see alsoBandy Decl.11 5-10. Neither theFTC staff nor the Commission itselpresentlyis
reviewing the positionannounced in the November 2016 Lettaor is any review anticipated in
the nearfuture SeeOral ArgumentTr. (rough draft),at 33 (FTC counsel stating, “[FTC rules]
certainly allow[] the Commission to rescind the guidance at any tiatel'rb unaware of any
action suggesting it's doing so.”)Thus, for all intents and purposes, the agency’s review of
whether theobocall reglation appliesto soundboard calls is at an end.

The FTCdisputes thathe November 2016 Letter constitutdsee consummatioof the
agencys decisioamaking because it is “an informal, tentative assessment of the yaa b
subordinatefficial.” Def.’s Opp’n at 17.It is merely“staff advice” the FTC contendsssued by
a subordinate official who “dofes] not speak for the agentyand is na binding on the
Commission.Id. (citing 16 CF.R. 88 1.26(d)1.3(c) 2.14a), 3.11(a)) (alteration omitted) That
argument is unavailing.The fact that a lowelevel agency officiaissuedthe November 2016
Letter, rather than th€ommission itselfis not dispositive. ThB.C. Circuit has madelearthat

legal positions announceashere by subordinat®fficials responsible for oversigloain constitute
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final agency actionSee, e.gHer Majesty the Queen in Right of OntarioBPA 912 F.2d 1525,
153132 (D.C. Cir. 1990)finding thatletters from the “Acting Assistant Administrator for Air
and Radiation” were final agenagtions given thathe author was “clearly speaking in an official
rather than a personal capacity” and there was no reason to questiondnsyatatispeak for th
EPA); Nat. Res. Def. Council, Inc. Yhomas 845 F.2d 1088, 1094 (D.C. Cir. 198&nd, while
the Commissionoes have thpower to rescind thieetter, seeDef.’s Opp’n at 17 (citing 16 C.F.R
8 1.3(c)),the mere prospect thatmight do sodoes not insulatéhe Letterfrom judicial review.
SeeU.S.Army Corps of Engineers v. Hawkes Co., IBZ8U.S.  ,136 S. Ct. 1807, 18134
(2016) (observing that the mere possibility of revision “is a comglwaracteristic of agency
action, and doesot make an otherwise definitive decision nonfinadi§cordSafari Club Int’l v.
Jewell 842 F.3d 1280, 1289 (D.C. Cir. 2016).
Moreover,contrary to the FTC’s positiotheNovember 2016 Lettas nota meréruling”
or “recommendationfrom asubordinate officiathat isstill subject to revievand therefore not a
final agency action.See, e.g.Abbott Labs.387 U.S. at 151Anglers Conservation Network v.
Pritzker, 809 F.3d 664, 6690 (D.C. Cir. 2016). Rather, itreflectsthe “views of staff members
charged wittenforcement of the TSR Nov. 2016 Letter at 4The court has no reason to believe
thatthe FTC staff's’considered determinatiowh the use of soundboard technolaiges notas
a practical mattereflect thepositionof the agency itselfSafari Club Int’l 842 F.3d at 1289.
The Supreme Court’s decisionHTC v. Standard Oil of Californidoes not, as the FTC
argues, compel a different resulief.’s Opp’n at 18 There, the Court held that the FT@&asion
to commence an enforcement actionswat a final, reviewable action. 449 U.S. 232,-2@
(1980). Such an action, the Court reasoned, was not final because “[i]t had hdolegaor

practical effect upon [the company’s] daily business othertti@disruptions that accompany any

12



major litigation. And immediate judicial review would senather efficiency nor enforcement
of the[law].” Id. at 243. Based orStandard Oil the FTC argues that, if the decision to initiate an
actual enforcemerdction is not a final agency athenit is “impossible to se@ow it can be a
final action when FTC staff issues a letter indicating how it migake recommendations for
Commission enforcement.” Def.’s Opp’n at 18.

Though the FTC’s argument has soimteitive appeal, it is wrong as a matter of lalhe
SupremeCourt has taken different approaslon the question dfnality as between thpre-and
postenforcementcontexs. For example, inFrozen Food Exp. v. Unite&tates the Court
addressed aagency ordespecifying that certain commodities were not considered “agricliltura
commodities, which would make motor vehicles transporting themmgtxécom permittingand
certification requirements 351 U.S. 40, 41 (1956). Although the agency yetdo initiate or
threateranenforcement action, the Court held that the agency’s order wasdiral$e it Hadan
immediate and practical impact on carriers who are transporting the cbimesicand on shippers
as well” Id. at 43-44. The order, the cougxplained, formsthe basis for carriers in ordering
and aranging their affairs . . Jand] sets the standard for shaping the manner in which an important
segment of the trucking business will be dbnel. The agency’s order also “warns every aarri
who does not have authority from [the agency] to transport thosea@dies, that it does so at
the risk of incurring criminal penaltiesld.; cf. Abbott Labs.387 U.S. at 153 (holding reviewable
prior to enforcementDA regulations that forcedrug manufacturers to “risk serious criminal and
civil penalties” for noncompliance, or incur large expes to come into compliance).

Though over 60 years oléfrozen Foodsemains vibrant todayRecently, the Court in
U.S.Army Corps of Engineers v. M&es Co., Ing.relying onFrozen Foodsheld that an Army

Corps of Engineers’ “jurisdictional determination” that sulgelgbroperty to the Clean Water Act
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was a final reviewable actionl36 S. Ct. at 1811, 1814The Court explained that, because the
Corps jurisdictional determinatiofwarns that if [the companigslischarge pollutants onto their
property without obtaining a permit from the Corps, they do sbeatisk of significant criminal
and civil penaltis,” it is a final agency actionld. at 1815.

The November 2016 Letter at issuethiis casebears all of the hallmarks of final agency
action present irFrozen Foodsand Hawkes Acting through its staff, the FTC has takan
definitive positionthattelemarketing calls deployed with soundboard technology are subjeet to
robocall regulation The Letter alsguts companies on notice and gives them time “to bring
themselves into compliance.” NR016 Letter at 4. Thepshotof the Letter could ndbe clearer:
telemarketing companies either must undertake the expense of datoirmgpmpliance with the
agency'’s new position oisk enforcemenaction. Thus, the Lettéasan “immediate and practical
impact” on theelemarketingndustry and “sts the standard for shaping the manner in which” it
does businessFrozen Food 351 U.S. at 44The November 2016 Lettethereforeconstitutes a
reviewable final action.

b. The Second Element of tHeennetfT est

Having concluded that the NovemI2816 Letter has @mmediate and practical impact”
on the telemarketing industry, the Letter also then satiskesstton@lemenbof theBennettest—
the agency’s actiodeterming “rights or obligations’ 520 U.S. at 17.8ee also Hawke436 S.
Ct. at 1814 (citing the “definitive nature” of the Corps’ decision amgiriseto “direct and
appreciable legal consequences” (quoBeagnett 520 U.S. at 173.

The FTCcontends thathe November 2016 Lettdails the second prongygung that, at
most it requirestelemarketergo “choose’between voluntary compliancand the prospect of

having to defendthemselves]'in FTC enforcementlitigation.” Def.’s Opp’'n at 19 quoting
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Reliable Automatic Sprinklé€2o. v. Consumer Prod. Safety Comn824 F.3d 726, 732 (D.C. Cir.
2003)). The FTC relies primarily on two cases to support its positieliable Automatic
Sprinkler Co. v. Consumer Proct Safety Commissip 324 F.3d 726andHolistic Candlersand
Consumers Association v. Food & Drug Administratieé4 F.3d 940 (D.C. Cir. 2012)n each
case the D.C. Circuit heldagency letters to manufacturers to be nonfirbth, however,are
distinguishabldrom the facts presently before the court

Reliable Automatic Sprinkletiffers from the present cabecausgwhereashe letter there
announcedhe agency’snvestigationinto whether its ruleappliedto the plaintiff's productthe
November 2016 Letter reflects the FTC€tnclusionthatsoundboard technology is subject to the
robocall regulation In Reliable AutomatiSprinkler the Consumer Product Safety Commission
issued a letter to a sprinkleranufacturecommunicating “thententionof the Compliance staff
to make theoreliminarydetermination that tisesprinkless present a substantial product hazard
as defined by . . . 15 U.S.C. § 2064(a) 324 F.3dat 73. The D.C. Circuit heldhat the
Commission’s letter was not a reviewable agency action becHlise dgency’s conduct thus far
amounts to an investigation of appellant’s sprinkler heads,earstat of the agency’s intention to
make a preliminary determination that the sprinkler heads present argiagtbgiroduct hazard,
and a request for voluntary corrective actiofd’ at 731. Unlike the letterin Reliable Automatic
Sprinkler, theNovember 201&.etterdoes not request mere “voluntary corrective actidRather,
it conclusively states thabundboaratalls must comply with the robocall regulatioimdeed, the
FTC staff acknowledgedhat its new position effectively meant that telemarketers no langeid
be able to use soundboard calls to induce the purchase of any good or ssedablmyv. 2016
Letter at 3 That much is clear from thHeTC gaff's pointing out thatother uses of soundboard

technology—such as for nontelemarketing calls, including political, survey, and pure
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informational calls, and for responding tehound calls—remain permissiblender the TSRas
well its observation that those other siseonstitutea “significant percentage” of overall
soundboard technology uséd. at 4. Thus the Letter does not seek mere voluntary compliance;
it effectively prohibits a use of soundboard technolo@f. Safari Club Int'| 842 F.3d at 1289
(holding thatagency’s “de facto denial of permits” “leads inexorably to the concliusiat [the
plaintiff's] ‘rights . . . have been determined8econd alteration in original) (quotiBgnnett520
U.S. at 178)
Holistic Candlersis distinguishablefor similar reasons. In Holistic Candlers the

D.C. Circuit consideredwvarning letters thé&DA had issuedo manufacturers ofear candles
advising thatthe agencyconsidered theroductsto be adulterated and misbranded medical
devices 664 F.3dat 942 The FDA’s warning letters did npthowever conclusively determine
whether the ear candles actually were medical devices. Instead, the letters

advise[d] the recipients that ‘iappearsyour ear candles are

intended to mitigate or treat’ the listed disorders, explain[e@&fgh

to get the ‘information you need to submit in order to obtain

approval or clearance for your device,” and state[d] that ‘WGIA

evaluatethe information you subinand decide whether your

product may be legally marketed.’
Id. at 944. In light of ths languagethe D.C. Circuitfound thatthe letterdfailed to reflect the
consummation of the FDA’s decisianakingprocess Id. The court also held thahe letters
could not determine rights or obligations, @ynstitutea decision from which legal consequences
flow, because they prompteahly voluntary compliancevith the FDA'’s preliminary assessment
of the ear candleshe FDA’s decisiormaking process plainly remained ongoirid. at 944-45.
The same cannot be said thfe November 2016 Letter The Letter definitively finds that

soundboard technology is subject to tbéocall regulationand it does not invite industry to

submit additional information timform anongoing decisiormakingprocess Cf. id.at 942, 946.
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The FTC staff already kaaken industry input into consideratiandthe November 2016 Letter
announces the stafffgral decisionthat the robocall regulation appliessoundboard tecluiogy.
Accordingly, the warning lettersat issue inHolistic Candlers are distinguishable fronthe
November 2016 Letteand that casdoesnot change the court’s analysis
2. TheCiba-GeigyFactors

A review of the three “complementarCiba-Geigy factors only bolstes the court’s
conclusion that the FTC staff's change in posittomstitutes aeviewable final agency actian
The first facto—whether the agency has stated a “definitive” position as to its statuto
authority—is satisfiedbecausethe FTC staff has taken theléfinitive” legal positionthat
soundboaratalls are subject to the robocatigulation See CSAviation 637 F.3d at 478Like
the agency actions at issue in b@ta-Geigy and CSI Aviation the November 2016&etter
“admit[s] of no ambiguity” and [§ives] no indication that it[is] subject to further agency
consideration or possible modificationCiba-Geigy, 801 F.2d at 43&7. Althoughthe Letter
recitesthe truism that theCommission is not bound by théaf's position such textis mere
boilerplateanddoes notreate doubt abotibe finality oftheagency’s position SeeAppalachian
Power Co. v.EPA 208 F.3d 1015, 10223 (D.C. Cir. 2000)(rejecting the argument that
“boilerplate” language in an agenguyidancedocumentis dispositive as to whether an agency
action has legal consequence®mpareSept. 2009 Letter at 8jith Nov. 2016 Leter at 4

This casalsopresents purely legal questiorSeeCiba-Geigy, 801 F.2dat 437. Although
this case does not involve a “pure legal” question of “statutaeygretation,” as irfCiba-Geigy
andCSI Aviation the question presentedvhether November 2016 Letter is a “legislative rule”

unde the APA—would not “benefit fran a more concrete settingld. at 435. The answer to that
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legal questiordepends entirely on the context in which the Letter was adopted, and matoes
dependon further development of the administrative recdgée CSI Aviatiqr637 F.3d at 412.

Finally, as ateady discussed, the November 2016 Leittggoses “an immediate and
significant practical burdéron the telemarketing industry, thereby satisfying the tGitmh-Geigy
factor. 1d. The FTC staff'sreversaleffectively barsthe use of soundboard technology to place
outgoing calls to promote the sale of goods or serviSesid. (finding agency’s ceasanddesist
letter that “effectively declared the company’s operations unl&wdube a final agency actipn
Even if not & effective prohibition, at a minimum, the agency’s action “cast[s] adclof
uncertainty” over theontinueduse ofsoundboard technolodgr telemarketing purposesd. As
noted, it puts théelemarketingndustryto the “painful choice” between “costly compliance and
the risk of prosecution at an uncertain point in the futute.”

In summary, the thre€iba-Geigyfactors allpoint tothe conclusion that the November
2016 Letter is a finakeviewableagency agon. TheD.C. Circuit’sobservation irCS| Aviation—
“[h]aving thus flexed its regulatory muscle, [dggency cannot now evade judicial review~is
equally applicable here.ld. at 413. In light of the November 2016 Lettersonclusive
determination thasoundboard technology falls within the purview of téocall regulation
which will take effect ina matter of weekghe court concludethatthe Letter constitutes final
agency action subject to judicial review.

B. Whether the November 2016 L etter isa Legidative or Interpretive Rule

The court now arrives at the merits of Plaintiffs APA claim. Tisrow question
presenteds whether the November 2016 Letter is a “legislatae’opposed to an “interpretive”

rule If it is a legislative rulethen theFTC was requiredo issue the Letter pursuant notice

1 The FTC also has argued that the November 2016 letter is not a “ruldinesidey the APA.Def.’s Opp’n at 2%
22. Because the court concludes the November 2016 Letter is not atilisile, it need not reach that issue.
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andcomment rulemaking under tAdA; on the other handf it is an interpretive rulethenthe
FTC's direct issuance of the Letter to an industry representdid not run afoul of the APA.
See5 U.S.C. §&53(b);Perez v. MortgBankers Asa, 575U.S.  , 135 S. Ct. 1199, 1203
(2015) Plaintiff's challengeto the November 2016 Letter, iherefore purely proceduralthe
court is not tasked witavaluatingits substance

The lineseparating &egislativerule fromaninterpretive ruleis not always clearand the
task ofclassificationis “quite difficult and confused.”’Nat'| Min. Assh v. McCarthy 758 F.3d
243, 28 (D.C.Cir. 2014). The SupremeCourthas observed th#te “prototypical example of an
interpreive rule issued by an agencys [pne] [that] advise[s] the public dhe agency’'s
construction of the statutes and rusich it administers. Shalala v. Guernsey MenHosp,
514 U.S. 87, 99 (1999)nternal quotation marks omittedMore recently, @knowledgingthe
difficulties attendant to drawing the distinctibetween the twoypes of rulesthe Courteinforced
that “it suffices to say that the critical feature of interpretive ruledad they are issued by an
agency to advise the public of the agescgbnstruction of the statutesdarules which it
administers. Perez 135 S.Ct. at 1204 iaternal quotation marksmitted).

The D.C. Circuitdrawsthe line of demarcation between the two types of ral@ssimilar
fashion In Mendoza v. Perethe Circuit explained thd{a] rule is legislative if it supplements a
statute, adopts a new position inconsistent weikiisting regulations, or otherwise effects a
substantive change in existing law or pofiocyhereasaninterpretive rule “describebe agency’s
view of the meaning of an esting statute or regulation.754F.3d 1002, 1021 (D.C. Cir. 2014)

(quoting Batterton v. Marsha)l 648 F.2d 694, 702 n.34 (D.Cir. 1980). The distinguishing

2 Accordingly, the court des not address whether, under 5 U.S.C. § 706(2)(A), the FTC staffsodetti apply the
TSR’s robocall regulation to soundboard technolimgtyated calls and to disavow the September 2009 Letter was an
unlawful arbitrary and capricious act. Plaintiisinot advanced that claim.
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characteristic between the two, therefore, “is whether the new rule effesisbstantive
regulatorychange to the statutory or regulatory regiméd. (citing Elec. Privacy Info. Ctr. v.
U.S. Dep’t of Homeland Se®b3 F.3d 1, 67 (D.C. Cir. 2011). Statedanother way;[t] o be
interpretative, a rulemust derive a proposition from an existing document whose meaning
compels or logically justifies the propositionId. (quotingCatholic Health Initiatives v. Sebelius
617 F.3d 490, 494 (D.C. Cir. 2010)).

Applying thoseprincipleshere the November 2018 etteris an interpretive rule The
Letter begins with an explanatioof why the FTC &aff is revisiting theSeptember 2009 Letter.
Nov. 2016 Letter at 42 (“[S]ince we issued the letter in 2009, staff has seen evidence of the
widespread use of soundboard technology in a manner that does regenépa normal,
continuous, tweway conversation between the call recipient and a live pejsdhthencitesto
the relevaniT SR provision—the robocall regulatier-barringtelemarketers frommitiating “any
outbound telephone call that delivers a prerecorded message” withouvptien consent from
consumersid. at 3 (quoing 16 C.F.R. 810.4(b)(1)(v), andannounces thain light of newly
acquired facts about soundboard technoldfgoundboard calls] are subject to the TSR’s
prerecorded call provisions because [they] ‘deliver a prerecorded message’ asf@gh in the
plain language of the rule.Nov. 2016 Letterat 3. That determination doe®t supplement or
effect a change to the statutory or regulatory scheme applicable to tedeanar Ratherit
communicate tothe telemarketingndustry the agency’'s view that axisting regulationnow
applies to garticularform of telemarketing technologs currently used by the industryhat is
a “quintessential interpretivaile.” Flytenow, Inc. v. Ed. Aviation Admin.808 F.3d 882, 889
(D.C. Cir. 2016) holdingthat aFAA letterconveyingthe agency’s position that a proposed flight

sharing service woulbde a“‘common carrief’ as defined by the FAA'’s regulatiorend therefore
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would require commercial pilot licensé€s a quintessential interpretagvrule, as it was ‘issued
by anagency to advise the public of the agency's aocibn of the statutes andiles it
administers™ (quotingShalalg 514 U.S.at 99)).

That the November 2016 Letter announced a new posidnag in so doing,took the
telemarketing industrigy surprise—does not render it a legislative rulit.is beyond dispute that
agencies are free to ad@ppositiorthat reversgor substantially deviasdroman earlieone See
Perez 135 S. Ct. at 1207Such a change does not subject the agency’s action to the APA’s notice
andcomment requiremesit “Because an agency is not required to use nratidcecomment
procedures to issue an initial interpretive rule, it is also noiresjto use those procedures when
it amends or repeals that interpretive rul®érez 135 S. Ct. al206 Here, therean be little
doubt thathe FTC gaff’'s earlieropinion on soundboard technology, the September 2009 Letter,
was an interpretive ruleSeeFlytenow 808 F.3d at 889The decision to rescinthat opinion did
not change theindamentatharacter of the agency’s actiand transfornan interpretiveule ino
a legislativeone

Plaintiff advanceshree main arguments in opposition to this outcoFRiest, it asserts that
the November 2016 Letter is a legislative rule because it has a “practicaliygi effect on the
telemarketing industryit all but compels telemarketers to abandon use of semandlbechnology
to initiate calls. In doing so Plaintiff relies heavily orAppalachian Powev. EPA Specifically,
Plaintiff seizes orthe D.C. Circuits statement that, “if [an agency action] leads private parties or
State permitting authorities to believe that it will declare fisrmvalid unless they comply with
the terms of the document, then the agency’s document is for allcatgmtrposes ‘biting.”

Pl.’s Mot. at 1§citing Appalachian Power Cp208 F.3d at 1031 Although the denial of permits

is not at issue herdlaintiff equatessuchspecific agencyauthoritywith an agency’s general
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enforcemenpowerand argues that the November 2Q®8ster is interpretive because it “rigidly
demands compliance . . . on pain of FTC enforcement act®Ilis Mot. at 17.

Plaintiff's reliance ormAppalachian Powerand the “practically binding doctrineid., is
unavailing fortwo reasons. First, thabovecited quotation fromAppalachian Poweconcerns
whetheran agency action is “final,” not whether it is an interpretive oislagve rule. See208
F.3d at 102621 That much is made cleathen, in the same section of the opinionvimch the
quotal textappears, the court discussks twoBennettfinality factorsandultimately concludes
that the agency action at issue there “is final agency dttidnat 1022-23. Second, to the extent
postAppalachian Powercases have relied on theractically binding” formulation, they have
done so when distinguishingot between interpretive rules and legislative rules,bketiveen
legislativerules and a different category of agency actions exempt from notice and obmme
policy statementsSeeg.qg, Elec. Privacy Info. Ct;.653 F.3cdat 7; General Elec. Co. \EPA, 290
F.3d 377, 383 (D.C. Cir. 2002)ndeed, Plaintiff has cited rauthorityfor the proposition that
whenever an agen@gtion puts a private party to the choiceitiercomplying with the agency’s
interpretationof a statute or regulatioar risking an enforcement action the agency is acting
legislatively. Accordingly,the fact thathe November 2016 Letter puts the telemarketing industry
to the unenviable choice cdbmgying with the robocallegulationor inviting enforcement does
not, by itself, render the Letter a legislative rule.

Next, Plaintiff argues that the November 20l étteris a legislative rule because “[t]he
FTC’s newfound position on the reach of theawddl prohibition is flatly inconsistent with that
provision of the TSR.” Pl.’s Mot. at 20. Plaintiff devotamsiderable energy to this argument
assertingthat the November 2016 Letter is premised on a misreading of the TSR and

misunderstanding obsindboard technologyd. at 20-30. These arguments read as if Plaingff
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challengingthe agency’s actiomn the meritsyet Plaintiff concedes that its “point ot to
persuade this Court to vacate the November 10 letter as arbitrary argdocapti Pl.’s Reply,
ECF No. 12, at 1demphasis added) Instead, Plaintiff says “it presented the counterpoint to the
FTC’s position on the merits of soundboard only for ponepose of demonstrating why notice
andcomment rulemaking was required.td. Plaintiff, however,cites no authority for the
proposition that courts must consider the degree to which anyagentd benefit from the notice
andcommentprocessvhen decithg whetheran agency action is a legislative rule. Indeed, it is
hard to conceive howucha “benefit standarfdwould operate in practiceThatthe FTCcould
have derived some benefit fromaticeandcommentrulemakingdoes not render the November
2016Letter a legislative rule.

Finally, Plaintiff argues that the “ruinous consequences” of the FTC’s nswign on the
telemarketing industry warrants treating the November 2016 Lettelegsslative rule. Pl.’s Mot.
at 30; Pl’'s Reply at 15. Once mgiPlaintiff cites no authority to support its position, and it is
hard to conceivehow such a subjective criteria would operate in practiéegency actions
unguestionablgan have a profound impact on an industry’s operations. Bdetiree ofmpact
does not as a legal matter, dictate whether an agency action is legislative.

Accordingly, the court concludes théte November 2016 etter is an interpretive rule
under the APA andhus the FTC need not haygromulgatedt through notice and comment.

Therefore, the court will entemggment in favor of the FTC on Plaintiff's APA claim.

3 Although Plaintiff's counsel at oral argument raised the possibiliggymending the Complaint to add a claim under
5 U.S.C. § 706(2)(A), which would assert that the November 2016 Letter violatéP#because it is arbéiry and
capriciaus, Oral Arg.Tr. at 25, Plaintiff has yet to file a motion seeking leave to amend.

23



C. Whether the TSR Amendment as Applied to Soundboard Calls Violates the
First Amendment

The court now turns to PlaintiffBirst Amendmentlaim Plaintiff assertshat subjecting
soundboard technology to the robocafulation violates theFirst Amendment because it
constitutes ammpermissiblecontentbased restriction othe speeclof Plaintiffs members who
engage in charitable fundraisindg®l.’s Mot. at 3+40; Pl’'s Reply at 1621. Under te First
Amendment;'the government has no power éstrict expression because of its message, its ideas,
its subject matter, or its conténtPolice Dept of the City of Chi. v. Mosley408 U.S. 92, 95
(1972). ‘Contentbased laws-those that target speech based on its communicative cerasnt
presumptively unconstitutional and may be justified onlhd@ government proves that they are
narrowly tailored to seve compelling state interestsReed v. Town of Gilbe576U.S.  , |
135 S. Ct. 2218, 222@015) That evel of review known asstrict scrutiny,presents high bar.
Id. at 2227;Burson v. Freemarb04 U.S. 191, 211 (199%)escribing it as a “rare case” for a law
to survive strict scrutiny)Government regulations related to speech but not directedcritent
of the speech are considered contsutral regulations. Conteneutral regulations are
permissible “so long as they are designed to serve a substantial governmentt iatetei not
unreasonably limit alternative avenues of communicatidity of Renton v. Playtime Theatres,
Inc., 475 U.S. 41, 471986). Permissible, contenteutral regulations ofpeech include
regulations ofhe ime, place, and manner in which speech is expressed in order ttegéineate
government interestLlark v. Cmtyfor Creative NorViolence 468 U.S. 288, 293 (1984)

Plaintiff arguesthat the November 2016 Letter is a contdasedrestriction on speech
because the robocattgulation to which soundboard calls are now subjecitself a content
based regulation. Thebocallregulationbars allpretecordedcalls whose purpose is to unck

the purchase of any good or seryiabsent theall recipients prior written consent 16 C.F.R.
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§310.4(b)(1)(v)(A). The writterconsent requiremeralso applies to calls soliciting charitable
donations frormewdonors, but does not apply to calls soliciting donations fpaor donorsor
members of the neprofit organization on whose behalf the call is maltke 8§ 310.4(b)(1)(v)(B).
Plaintiff claims that the robocalegulations carveout for solicitationcals made to prior donors
or membergonstitutes a contefiiiased regulation of speediecause the FTC must look at what
is said during the caltwhether the caller requestdiest-time charitable donation or epeated
charitable donation-to determine ithe writtenrconsent requirement applie®l.’s Reply at 1%
18. The FTC resporsithattherestrictionis contertneutral because its applicability “turns on the
caller’s relationship with the consumer rather than what may bers¢éhé icalls.” Def.’s Op'n

at 29.

The FTC has the better argument. Tdigocall regulation’slistinction between charitable
solicitations to existing donors or members and potential new dasoas contenneutral
restriction It distinguishes calls based on who the recipientaigrior donor or a potential new
donor—not onwhat is being said.

As the FTC correctly points ougvery courtthat has considered one of these typks
robocall restrictions has held that a distincti@sed on the caltrecipient relationship does not
violate theFirst Amendment Def.’s Opp’n at 29-30; ®eBland v. Fessler88 F.3d 729, 7334
(9th Cir. 1996)(upholding state antiobocall statute because exemptions were based on existing
relationships and were therefore reasonable time, place, or manner oestyittan Bergen v.
Minnesota 59 F.3d 1541, 1553, 15%8th Cir. 1995)upholding state statute with exemptidos
messags regarding school attendance, messages about work schedules, aagksfiess
companieso currentsubscribersas acceptable conteneutral time, place, or manner regulation);

Gresham v. PickgPicker), No. 16-01848 2016 WL 5870809, &8, 7-8(E.D. Cal. Oct. 7, 2016)
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(holding staterobocallregulationthat exemptedallsfrom schools about student attendance, calls
from government agencies related to emergencies, andtgplsrofcallsby certain entitieslrew
permissible relationshipased, consettiased, or emergendased distinctionsappeal dockted

No. 1616829 (9th Cir. Oct. 12, 201,68resham v. Swansq®wanson)No. 161420 2016 WL
4027767, at *32 (D. Minn. July 27, 2016Jupholding statute at issue Yfan Bergen59 F.2d
1541,asa constitutionallypermissible timeplace, and manneestrictior), appealdocketed No.
16-3219(8th Cir. July 28, 2016)

Most recently, irPatriotic Veterans/. Zoeller the Seventh Circulteld that exceins to
a staterobocall regulatiorfor messages from school districts to students, parengsnployees,
or messages to subscribers with whom the caller has a current relatiomskipalid time, place,
and manner restrictions, not contéatsed discrimination845 F.3d 303, 30-06 (7th Cir. 2017)
“The. . .exceptions . .depend on the relian between the caller and the recipient, mtvhat
the caller proposes to say. .The exceptions collectivelgoncern who may be called, not what
may be said, and therefore do ndabfish content discriminatioh.Id. at 305.

So it is here. The robocatgulationdoes not require the FTC to review a call's content
to determine whether thveritten-consent requirement applies to a-pgeorded charitable callit
need only determine whether the call’'s recipient is either a potensiefirite donor or a prior
donor or member. If the recipient falls into the first categbmn thewritten-consent requirement
applies; if she falls into the second, thiedoes not. The distinction is plaintglationshipbased
and does not constitugecontentbased restriction on speech

Plaintiff relieson two cases-Cahaly v. Laosa 796 F.3d 399 (4th Cir. 2013ndGresham
v. Rutledgel98 F. Supp. 3d 96%&.D. Ark. 2016—to support its claim that the robocadbulation

is a contentbasedrestriction Pl’s Mot. at 3439; Pl.’'s Reply at 1418 Those cases are
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inapposite.In Cahaly, the court struck down a state robocafiulationasfacially contentbased

becauséit applies to calls with a consumer or political message but doesaxctt calls made for
any other purpose.796 F.3d at 40405. Therobocall regulation at issue hetees not contain a
similar facially conterdbasedrovision. Separatelyin Gresham v. Rutledgthe parties “agree[d]
that the statute is a contdmdised restriction on speethl98 F. Supp. 3d at 96 onsequently,

Greshanprovides no guidancas towhether the TSR'’s robocakgulationis contentbased.

Plaintiff's reliance orReedv. Town of Gilberfikewise is misplaced.135 S. Ct. 2218,
2222 (2015) Reeddoes not hold, or evesuggestthat a speech restrictiobased upon the
relationship of the speaker and the listener is a cohsgdestriction SeePatriotic Veterans
845 F.3d at305-06 (“Because Indiana does not discriminate by cortéim¢ statute determines
who may be called, not what message may be convetfezse decisions have not been called
into question byReed’); Picker, 2016 WL 5870809 at *7 (finding thaReeddid not reach
“relationshipbased, conseiitased, or emergendased distinctiori; Swanson 2016 WL
4027767, at *2“The court does nointerpretReedto expand the definition of contebased
restrictions at all, letalone to the extent required to render {ktatute] a contertbased
restriction?).

Having concluded that the TSR’s robocadfulationis content neutral, theegulation
easily satisfiesntermediatescrutiny. See A.N.S.W.E.R. Coalition (Act Now to Stop War and End
Racism) v.Basham 845 F.3d 1199, 12123 (D.C. Cir. 2017). The TSR’s restrictions on
charitable pretecordedmessagess “narrowly tailored to serve a significant governnagnt
interest and “leave[$ open ample alternative channels” of communicatard v. Rock Against
Racism 491 U.S. 781, 7B (1989). By requiring telemarketers to obtain written consent from

potentialfirst-time donors therobocall regulatiomplainly advanceshe governmerd recognized
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interestin protectingagainst unwarranted intrusiomgo a person’s homer pocket SeeFrisby
v. Schultz487 U.S. 474, 4841988)(“The State’s interest in protecting thvell-being, tranquility,
andprivacy of the home isertainlyof thehighest ordem a free and civilized society(quoting
Carey v. Brown447 U.S. 455, 471 (1980)patriotic Veterans845 F.3d at 305 (“No one can
deny the legitimacy of the state’s goal: Preventing the phondrom frequently ringing with
unwantedcalls.”); Van Bergen59 F.3d at 1554 (“Residential privacy is a significant government
interest.”). The carveout for calls madeto prior donors andnembersis consistent with that
purpose By having made a donation or becoming a merob#ne organizationthe recipient has
effectively signaledher consent to receive a solicitatifsom the charity Thus, as the FTC puts
it, the carveout “allows charities to communicate freely with their members donors while
sparing other consungefrom an onslaught of recorded solicitations by a ‘virtualfinite array’
of other organizations.” Dé$.Opp’n at 34 (quoting 73 Fed. Reg. at 51194

The robocalregulationalso leavesopen ample alternative channels” of communication
betweercharitiesand firsttime donors. Charities can use, among other things, media achggrtisi
mailings, websites, and-person solicitations to reach new donors. They also can use Isescal
instead ofprerecordedmessages. Accordingly, the robocall regulatsatisfiesintermediate

scrutiny and does not offend the First Amendment.
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V. CONCLUSION
For the foregoing reasons, the court denies Plaintiff's Motio®fonmary Judgmerind
grants Defendant’s Motion for Summary Judgment.

A separate Order accompanies this Memorandum Opinion.

AN
Dated: April 24, 2017 Amit P.-Mehta
ted States District Judge
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