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Rnckpvkhh Lwcpkvc Eqcvgu jcu dtqwijv vjku cevkqp cickpuv fghgpfcpv Gfigyqqf Ocpcigogpv

Eqtrqtcvkqp *ÐGfigyqqfÑ+.3 cnngikpi vjcv Gfigyqqf fkuetkokpcvgf cickpuv jgt kp xkqncvkqp qh Vkvng

XKK qh vjg Ekxkn Tkijvu Cev qh 3;86 *ÐVkvng XKKÑ+ cpf vjg Fkuvtkev qh Eqnwodkc Jwocp Tkijvu Cev

*ÐFEJTCÑ+ yjgp kv rckf jgt c nqygt ycig vjcp jgt ocng eq/yqtmgtu0 Eqorn0 ̨̨ 6. 9. ;0

Gfigyqqf jcu oqxgf vq fkuokuu vjg eqornckpv wpfgt Hgfgtcn Twng qh Ekxkn Rtqegfwtg 34*d+*8+ qp

vjg itqwpfu vjcv rnckpvkhhÓu enckou ctg wpvkogn{ wpfgt vjg crrnkecdng uvcvwvgu qh nkokvcvkqpu0 Fgh0Óu

Oqv0 vq Fkuokuu ]Fmv0 % 8_ *ÐFgh0Óu Oqv0Ñ+= Ogo0 qh R0 ( C0 kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 8/3_

*ÐFgh0Óu Ogo0Ñ+0

3 Rnckpvkhh kfgpvkhkgu vjg fghgpfcpv cu ÐHkgnf Rc{tqnn NNEÑ kp vjg ecrvkqp. dwv rnckpvkhh uvcvgu
kp jgt eqornckpv vjcv ujg Ðhkngu ]vjg_ eqornckpv cickpuv Fghgpfcpv Gfigyqqf Ocpcigogpv
Eqtrqtcvkqp *GOE+ *Pqy Hkgnf Rc{tqnn. NNE+0Ñ Gz0 5 vq Pqvkeg qh Tgoqxcn ]Fmv0 % 3/5_
*ÐEqorn0Ñ+0 Kp kvu pqvkeg qh tgoqxcn. fghgpfcpv enctkhkgu vjcv vjg vyq eqorcpkgu Ðctg vyq ugrctcvg
dwv tgncvgf gpvkvkgu.Ñ cpf vjcv rnckpvkhh Ðrgthqtogf ugtxkegu hqt Gfigyqqf Ocpcigogpv
Eqtrqtcvkqp. dwv ujg ycu vgejpkecnn{ gornq{gf d{ Hkgnf Rc{tqnn NNE. cp chhknkcvg. rcuu/vjtqwij
rc{tqnn eqorcp{ qh Gfigyqqf Ocpcigogpv Eqtrqtcvkqp0Ñ Pqvkeg qh Tgoqxcn ]Fmv0 % 3_ cv 3 p030
ÐGfigyqqf tgurgevhwnn{ tgswguvu vjcv vjg Engtm qh Eqwtv eqttgev vjg tgeqtf cpf fqemgv hqt vjku
ocvvgt vq tghngev Gfigyqqf Ocpcigogpv Eqtrqtcvkqp cu vjg rtqrgt fghgpfcpv0Ñ Id. Dgecwug
rnckpvkhh jcu pqv qdlgevgf vq vjku eqttgevkqp. cpf dgecwug kv crrgctu vjcv ujg uqwijv vq uwg Gfigyqqf
cpf qpn{ pcogf Hkgnf Rc{tqnn NNE kp vjg ecrvkqp dgecwug ujg ycu wpfgt vjg kortguukqp vjcv vjku
ycu GfigyqqfÓu pgy pcog. vjg Engtm qh Eqwtv ku qtfgtgf vq ocmg vjku ejcpig0
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Dgecwug rnckpvkhh fkf pqv hkng vjku ncyuwkv kp c vkogn{ hcujkqp cu tgswktgf d{ Vkvng XKK cpf

vjg FEJTC. fghgpfcpvÓu oqvkqp vq fkuokuu yknn dg itcpvgf0

DCEMITQWPF

Rnckpvkhh ycu gornq{gf d{ fghgpfcpv cu c Ockpvgpcpeg Vgejpkekcp KK htqo Lwn{ 32. 4235

vjtqwij Qevqdgt 43. 42370 Eqorn0 ̨ 50 RnckpvkhhÓu uvctvkpi tcvg qh rc{ ycu &35022 rgt jqwt. cpf

d{ vjg vkog jgt gornq{ogpv gpfgf. Ðujg ycu ocmkpi &35055 rgt jqwt0Ñ Id. Rnckpvkhh enckou vjcv

ujg Ðecog vq mpqy fwtkpi jgt eqwtug qh yqtm vjcv ykvj jgt egtvkhkecvgu cpf gzrgtvkug vjg qpn{

tgcuqp ujg gctpgf vjg tcvg ujg fkf ycu dgecwug qh jgt igpfgt.Ñ cpf vjcv kh Ðujg jcf dggp ocngÑ jgt

tcvg qh rc{ Ðyqwnf jcxg dggp &44 cp jqwt0Ñ Id. ̨ 60 Ujg cnngigu vjcv ujg Ðocfg ugxgtcn cvvgorvu

vq dtkpi wr vjg ycig fkuetgrcpe{.Ñ kp Ðdqvj xgtdcn cpf ytkvvgp fgocpfu.Ñ dwv vjcv ocpcigogpv

fkf pqv cfftguu vjg rtqdngo0 Id. ̨̨ 7Î80 Kpuvgcf. fghgpfcpv Ðtghwugf vq rc{ cp{ rctv qh vjg coqwpv

fwg cpf qykpiÑ vq jgt0 Id. ̨ 80

Rnckpvkhh hkngf c eqornckpv ykvj vjg Gswcn Gornq{ogpv Qrrqtvwpkv{ Eqookuukqp

*ÐGGQEÑ+ tgictfkpi Ðvjku igpfgt dcugf fkuetkokpcvkqp.Ñ dwv qp Lcpwct{ 52. 4237. rnckpvkhhÓu encko

ycu fgpkgf0 Eqorn0 ̨ 90 Qp Fgegodgt 35. 4238. rnckpvkhh hkngf vjku ncyuwkv kp vjg Uwrgtkqt Eqwtv

qh vjg Fkuvtkev qh Eqnwodkc. Gz0 3 vq Pqvkeg qh Tgoqxcn ]Fmv0 % 3/3_. uggmkpi fcocigu vqvcnkpi

&329.4220 Eqorn0 cv 40 Qp Lcpwct{ 53. 4239. fghgpfcpv tgoqxgf vjg cevkqp vq hgfgtcn eqwtv0

Pqvkeg qh Tgoqxcn0 Qp Hgdtwct{ 9. 4239. fghgpfcpv oqxgf vq fkuokuu vjg eqornckpv rwtuwcpv vq

Twng 34*d+*8+. eqpvgpfkpi vjcv rnckpvkhhÓu enckou ctg wpvkogn{0 Fgh0Óu Oqv0 Rnckpvkhh qrrqugf vjg

oqvkqp qp Octej 35. 4239. ctiwkpi vjcv vjg Eqwtv ujqwnf vqnn vjg crrnkecdng uvcvwvgu qh nkokvcvkqpu

wpfgt vjg fqevtkpg qh gswkvcdng guvqrrgn0 Ogo0 qh R0 ( C0 kp Qrr0 qh Fgh0Óu Oqv0 ]Fmv0 % 9_ *ÐRn0Óu

Qrr0Ñ+0 Fghgpfcpv hkngf kvu tgrn{ qp Octej 44. 42390 Tgrn{ Dt0 kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % ;_

*ÐFgh0Óu Tgrn{Ñ+0
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UVCPFCTF QH TGXKGY

ÐVq uwtxkxg c ]Twng 34*d+*8+_ oqvkqp vq fkuokuu. c eqornckpv owuv eqpvckp uwhhkekgpv hcevwcn

ocvvgt. ceegrvgf cu vtwg. vq Òuvcvg c encko vq tgnkgh vjcv ku rncwukdng qp kvu hceg0ÓÑ Ashcroft v. Iqbal.

778 W0U0 884. 89: *422;+. swqvkpi Bell Atl. Corp. v. Twombly. 772 W0U0 766. 792 *4229+0 Kp Iqbal.

vjg Uwrtgog Eqwtv tgkvgtcvgf vjg vyq rtkpekrngu wpfgtn{kpi kvu fgekukqp kp Twombly< ÐHktuv. vjg

vgpgv vjcv c eqwtv owuv ceegrv cu vtwg cnn qh vjg cnngicvkqpu eqpvckpgf kp c eqornckpv ku kpcrrnkecdng

vq ngicn eqpenwukqpu.Ñ cpf Ð]u_geqpf. qpn{ c eqornckpv vjcv uvcvgu c rncwukdng encko hqt tgnkgh

uwtxkxgu c oqvkqp vq fkuokuu0Ñ Id. cv 89:Î9;0

C encko ku hcekcnn{ rncwukdng yjgp vjg rngcfgf hcevwcn eqpvgpv Ðcnnqyu vjg eqwtv vq ftcy vjg

tgcuqpcdng kphgtgpeg vjcv vjg fghgpfcpv ku nkcdng hqt vjg okueqpfwev cnngigf0Ñ Id. cv 89:. ekvkpi

Twombly. 772 W0U0 cv 7780 ÐVjg rncwukdknkv{ uvcpfctf ku pqv cmkp vq c Òrtqdcdknkv{ tgswktgogpv.Ó

dwv kv cumu hqt oqtg vjcp c ujggt rquukdknkv{ vjcv c fghgpfcpv jcu cevgf wpncyhwnn{0Ñ Id0. swqvkpi

Twombly. 772 W0U0 cv 7780 C rngcfkpi owuv qhhgt oqtg vjcp Ðncdgnu cpf eqpenwukqpuÑ qt c

Ðhqtowncke tgekvcvkqp qh vjg gngogpvu qh c ecwug qh cevkqp.Ñ id0. swqvkpi Twombly. 772 W0U0 cv 777.

cpf Ð]v_jtgcfdctg tgekvcnu qh vjg gngogpvu qh c ecwug qh cevkqp. uwrrqtvgf d{ ogtg eqpenwuqt{

uvcvgogpvu. fq pqv uwhhkeg0Ñ Id.. ekvkpi Twombly. 772 W0U0 cv 7770

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg Eqwtv ku dqwpf vq eqpuvtwg

c eqornckpv nkdgtcnn{ kp vjg rnckpvkhhÓu hcxqt. cpf kv ujqwnf itcpv vjg rnckpvkhh Ðvjg dgpghkv qh cnn

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0Ñ Kowal v. MCI Commc’ns Corp.. 38 H05f

3493. 3498 *F0E0 Ekt0 3;;6+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg

rnckpvkhh kh vjqug kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv

ceegrv rnckpvkhhÓu ngicn eqpenwukqpu0 See id0= see alsoBrowning v. Clinton. 4;4 H05f 457. 464 *F0E0

Ekt0 4224+0 Kp twnkpi wrqp c oqvkqp vq fkuokuu hqt hcknwtg vq uvcvg c encko. c eqwtv oc{ qtfkpctkn{
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eqpukfgt qpn{ Ðvjg hcevu cnngigf kp vjg eqornckpv. fqewogpvu cvvcejgf cu gzjkdkvu qt kpeqtrqtcvgf

d{ tghgtgpeg kp vjg eqornckpv. cpf ocvvgtu cdqwv yjkej vjg Eqwtv oc{ vcmg lwfkekcn pqvkeg0Ñ

Gustave-Schmidt v. Chao. 448 H0 Uwrr0 4f 3;3. 3;8 *F0F0E0 4224+. ekvkpi EEOC v. St. Francis 

Xavier Parochial Sch.. 339 H05f 843. 846Î47 *F0E0 Ekt0 3;;9+0

CPCN[UKU

K0 RnckpvkhhÓu Vkvng XKK encko ku vkog/dcttgf. uq vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp
vq fkuokuu vjku encko0

Vkvng XKK etgcvgu c ecwug qh cevkqp hqt kpfkxkfwcnu yjq jcxg dggp uwdlgevgf vq xctkqwu v{rgu

qh gornq{ogpv fkuetkokpcvkqp0 See64 W0U0E0 ¸ 4222gÎ40 Dghqtg dtkpikpi c ncyuwkv. vjg

eqornckpcpv ku tgswktgf vq hkng c ejctig ykvj vjg GGQE0 See, e.g.. Payne v. Salazar. 83; H05f 78.

87 *F0E0 Ekt0 4232+ *ÐVkvng XKK Ò]e_qornckpcpvu owuv vkogn{ gzjcwuv vjg]kt_ cfokpkuvtcvkxg

tgogfkgu dghqtg dtkpikpi vjgkt enckou vq eqwtv0ÓÑ+ *cnvgtcvkqp kp qtkikpcn+. swqvkpiBowden v. United 

States. 328 H0 5f 655. 659 *F0E0 Ekt0 3;;9+0

Yjgpgxgt c ejctig ku hkngf d{ qt qp dgjcnh qh c rgtuqp enckokpi vq dg
ciitkgxgf. 0 0 0 ]vjg GGQE_ ujcnn ocmg cp kpxguvkicvkqp vjgtgqh0 0 0 0 Kh vjg
Eqookuukqp fgvgtokpgu chvgt uwej kpxguvkicvkqp vjcv vjgtg ku pqv tgcuqpcdng
ecwug vq dgnkgxg vjcv vjg ejctig ku vtwg. kv ujcnn fkuokuu vjg ejctig cpf
rtqorvn{ pqvkh{ vjg rgtuqp enckokpi vq dg ciitkgxgf cpf vjg tgurqpfgpv qh
kvu cevkqp0

64 W0U0E0 ¸ 4222gÎ7*d+0 Vjg uvcvwvg iqgu qp<

Kh c ejctig hkngf ykvj vjg Eqookuukqp rwtuwcpv vq uwdugevkqp *d+ qh vjku
ugevkqp ku fkuokuugf d{ vjg Eqookuukqp. 0 0 0 vjg Eqookuukqp 0 0 0 ujcnn uq
pqvkh{ vjg rgtuqp ciitkgxgf cpf ykvjkp pkpgv{ fc{u chvgt vjg ikxkpi qh uwej
pqvkeg c ekxkn cevkqp oc{ dg dtqwijv cickpuv vjg tgurqpfgpv pcogf kp vjg
ejctig0

64 W0U0E0 ¸ 4222gÎ7*h+*3+0

Vjku pkpgv{/fc{ uvcvwvg qh nkokvcvkqpu jcu dggp uvtkevn{ eqpuvtwgf0 See, e.g.. Maggio v. 

Wisconsin Ave. Psychiatric Ctr., Inc.. 9;7 H05f 79. 7; *F0E0 Ekt0 4237+ *ÐWpfgt 64 W0U0E0 ¸

4222gÎ7*h+*3+. kh c eqornckpcpv fgekfgu vq uwg jku gornq{gt. jg owuv dtkpi vjg cevkqp
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Òykvjkp pkpgv{ fc{u chvgt vjg ikxkpiÓ qh vjg pqvkeg0Ñ+0 C fghgpfcpv oc{ rtqrgtn{ tckug vjg

chhktocvkxg fghgpug qh wpvkognkpguu kp c rtg/cpuygt oqvkqp. uwej cu c oqvkqp vq fkuokuu. Ðyjgp

vjg hcevu vjcv ikxg tkug vq vjg fghgpug ctg engct htqo vjg hceg qh vjg eqornckpv0Ñ Smith-Haynie v. 

District of Columbia. 377 H05f 797. 799Î9: *F0E0 Ekt0 3;;:+ *tgcuqpkpi vjcv Ðukpeg c rnckpvkhhÓu

eqornckpv pgeguuctkn{ kpenwfgu egtvckp hcevu cdqwv cp cnngigf qhhgpug. uwej cu fcvgu. vjg rnckpvkhh

fqgu pqv uwhhgt htqo ncem qh pqvkeg yjgp c fghgpfcpv dcugu c rtg/cpuygt oqvkqp qp vjg hcevu cu

cnngigf kp vjg eqornckpvÑ+0

Jgtg. kv ku engct htqo vjg hceg qh vjg eqornckpv vjcv rnckpvkhhÓu GGQE ejctig ycu fgpkgf qp

Lcpwct{ 52. 4237. dwv ujg fkf pqv hkng vjku ncyuwkv wpvkn Fgegodgt 35. 4238 Î cnoquv vyq {gctu

ncvgt0 SeeEqorn ̨ 90 Kpfggf. Ð]r_nckpvkhh eqpegfgu vjcv vjg ;2 fc{u kp yjkej ujg jcf vq hkng c

ncyuwkv hqnnqykpi vjg fkuokuucn qh jgt ]ejctig_ rcuugf dghqtg vjg hknkpi qh vjku encko0Ñ Rn0Óu Qrr0

cv 30 Vjgtghqtg. rnckpvkhhÓu encko wpfgt Vkvng XKK ku vkog/dcttgf0 Jqygxgt. kp jgt qrrqukvkqp vq vjg

oqvkqp vq fkuokuu. rnckpvkhh Ðdgiu vjg eqwtv vq cnnqy vjg Vkvng XKK encko vq iq hqtyctf0Ñ RnÓu Qrr0

cv 40 Ujg rqkpvu vjg Eqwtv vq ecug ncy vjcv tgeqipk¦gu vjcv gswkvcdng vqnnkpi oc{ crrn{ yjgp c

fghgpfcpvÓu eqpfwev jcu kpfwegf vjg rnckpvkhh vq ngv c fgcfnkpg iq d{. cpf ujg ockpvckpu vjcv dgecwug

fghgpfcpv Ðjcu pqv dggp rtglwfkegf kp cp{ ocppgt.Ñ vjg Eqwtv ujqwnf crrn{ vjg fqevtkpg vq jgt
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Vkvng XKK encko0 Rn0Óu Qrr0 cv 404 Dwv rnckpvkhh jcu pqv cnngigf hcevu vq ujqy cp{ chhktocvkxg

okueqpfwev. cpf vjg ncem qh rtglwfkeg vq fghgpfcpv ku pqv vjg fgvgtokpkpi hcevqt0

Kv ku vtwg vjcv Ðvjg ;2/fc{ rgtkqf ku pqv c lwtkufkevkqpcn rtgtgswkukvg vq hknkpi uwkv kp hgfgtcn

eqwtv dwv qrgtcvgu cu c uvcvwvg qh nkokvcvkqpu cpf ku uwdlgev vq yckxgt cpf gswkvcdng vqnnkpi0Ñ Smith-

Haynie. 377 H05f cv 79;0 Dwv vjg Eqwtv oc{ gzgtekug kvu fkuetgvkqpct{ gswkvcdng rqygt Ðqpn{ kp

gzvtcqtfkpct{ cpf ectghwnn{ ektewouetkdgf kpuvcpegu0Ñ Id. cv 79;Î:2. swqvkpi Mondy v. Sec’y of 

Army. :67 H04f 3273. 3279 *F0E0 Ekt0 3;::+0 Rnckpvkhh jcu pqv ocfg uwej c ujqykpi jgtg0

Cu vjg F0E0 Ektewkv gzrnckpgf<

Vqnnkpi qp guvqrrgn itqwpfu ku rtqrgt yjgtg c enckocpv jcu tgegkxgf
kpcfgswcvg pqvkeg. 0 0 0 yjgtg vjg eqwtv jcu ngf vjg rnckpvkhh vq dgnkgxg vjcv
ujg jcf fqpg gxgt{vjkpi tgswtkgf qh jgt. 0 0 0 ]qt_ yjgtg chhktocvkxg
okueqpfwev qp vjg rctv qh c fghgpfcpv nwnngf vjg rnckpvkhh kpvq kpcevkqp0

Id. cv 7:2. swqvkpi Mondy. :67 H04f cv 3279 *kpvgtpcn swqvcvkqp octmu qokvvgf+0 Cpf rnckpvkhh

dgctu vjg dwtfgp qh rngcfkpi cpf rtqxkpi vjg gswkvcdng tgcuqpu hqt hcknkpi vq oggv vjg pkpgv{/fc{

tgswktgogpv0 Saltz v. Lehman. 894 H04f 429. 42; *F0E0 Ekt0 3;:4+0 ÐCnvjqwij cdugpeg qh

4 Rnckpvkhh wugu vjg rjtcug Ðgswkvcdng vqnnkpi.Ñ dwv dgecwug jgt ctiwogpv tgxqnxgu ctqwpf
fghgpfcpvÓu cnngigf cevu vjcv mgrv jgt htqo hknkpi c vkogn{ uwkv. kv crrgctu rnckpvkhh uggmu vq kpxqmg
vjg fqevtkpg qh gswkvcdng guvqrrgn0 SeeRn0Óu Qrr0 cv 4Î50 Vjg F0E0 Ektewkv jcu gzrnckpgf vjg
fkhhgtgpeg dgvyggp vjg vyq fqevtkpgu<

Dqvj gswkvcdng guvqrrgn cpf gswkvcdng vqnnkpi qrgtcvg. kp c rtcevkecn ugpug.
vq vqnn c nkokvcvkqpu rgtkqf0 Cnvjqwij vjg Uwrtgog Eqwtv cpf qwt eqwtv jcxg
qeecukqpcnn{ eqphncvgf vjg vyq fqevtkpgu. vjg{ jcxg fkuvkpev etkvgtkc0
Yjgtgcu gswkvcdng vqnnkpi cnnqyu c rnckpvkhh vq cxqkf vjg dct qh vjg
nkokvcvkqpu rgtkqf kh fgurkvg cnn fwg fknkigpeg jg ku wpcdng vq qdvckp xkvcn
kphqtocvkqp dgctkpi qp vjg gzkuvgpeg qh jku encko. gswkvcdng guvqrrgn kp vjg
uvcvwvg qh nkokvcvkqpu eqpvgzv rtgxgpvu c fghgpfcpv htqo cuugtvkpi
wpvkognkpguu yjgtg vjg defendantjcu vcmgp cevkxg uvgru vq rtgxgpv vjg
rnckpvkhh htqo nkvkicvkpi kp vkog0

Currier v. Radio Free Europe/Radio Liberty, Inc.. 37; H05f 3585. 3589 *F0E0 Ekt0 3;;:+ *kpvgtpcn
ekvcvkqpu qokvvgf+ *gorjcuku kp qtkikpcn+0
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rtglwfkeg ]vq fghgpfcpv_ ku c hcevqt vq dg eqpukfgtgf. 0 0 0 kv ku pqv cp kpfgrgpfgpv dcuku hqt kpxqmkpi

vjg fqevtkpg0Ñ Baldwin Cty. Welcome Ctr. v. Brown. 688 W0U0 369. 374 *3;:6+0

Jgtg. rnckpvkhh crrgctu vq ctiwg vjcv vjg uvcvwvg qh nkokvcvkqpu ujqwnf dg vqnngf dgecwug

fghgpfcpv vqqm uqog cevkqp vq rtgxgpv jgt htqo hknkpi c vkogn{ ncyuwkv0 SeeRn0Óu Qrr0 cv 4. ekvkpi

Irwin v. Dep’t of Veterans Affairs. 6;: W0U0 :;. ;8 *3;;2+ *ÐYg jcxg cnnqygf gswkvcdng

vqnnkpi 0 0 0 yjgtg vjg eqornckpcpv jcu dggp kpfwegf qt vtkemgf d{ jku cfxgtuct{Óu okueqpfwev kpvq

cnnqykpi vjg hknkpi fgcfnkpg vq rcuu0Ñ+0 Dwv rnckpvkhhÓu rngcfkpiu ctg fgxqkf qh cp{ cnngicvkqpu vjcv

eqwnf gpcdng Ðvjg eqwtv vq ftcy vjg tgcuqpcdng kphgtgpegÑ vjcv fghgpfcpv ÐvtkemgfÑ jgt kpvq yckvkpi

cnoquv vyq {gctu vq hkng uwkv0 See Iqbal. 778 W0U0 cv 89:. ekvkpi Twombly. 772 W0U0 cv 7780 Ujg

fqgu pqv cnngig vjcv fghgpfcpv vqqm cp{ uvgru vq korgfg jgt htqo hknkpi uwkv qt vq okungcf jgt cdqwv

yjgp jgt eqornckpv yqwnf dg fwg0 Ujg cnngigu kp jgt eqornckpv vjcv fwtkpi jgt gornq{ogpv. ujg

Ðocfg ugxgtcn cvvgorvu vq dtkpi wr vjg ycig fkuetgrcpe{.Ñ dwv vjcv ocpcigogpv pgxgt cfftguugf

vjg rtqdngo0 Eqorn0 ̨ 70 Ujg enckou vjcv fghgpfcpv Ðtghwugf vq rc{ cp{ rctv qh vjg coqwpv fwg

cpf qykpiÑ vq jgt chvgt ujg Ðocfg dqvj xgtdcn cpf ytkvvgp fgocpfu hqt vjku rc{ogpv0Ñ Id. ̨ 80

Cpf ujg cnngigu vjcv chvgt jgt GGQE encko ycu fgpkgf. jgt eqwpugn ycu Ðwpuweeguuhwn kp jku

cvvgorvu vq ickp ]jgt_ cp{ oqpgvct{ eqorgpucvkqp.Ñ cpf vjcv Ð]f_ghgpfcpv ocfg pq qhhgt

yjcvuqgxgt0Ñ Id. ̨ :0

Cnvjqwij rnckpvkhh eqpvgpfu pqy vjcv ujg jcf Ðpq fghkpkvkxg yc{ qh mpqykpi vjcv

]f_ghgpfcpv yqwnf pqv gxgpvwcnn{Ñ Ðeqog vq iqqf vgtou ykvj oqpg{ qygf vq jgtÑ dgecwug

fghgpfcpv Ðfkf pqv hqnnqy ]kvu_ qyp kpvgtpcn itkgxcpeg rtqegfwtgu 0 0 0 ykvj tgictf vq vjg

fkuetkokpcvqt{ vtgcvogpv cickpuv jgt.Ñ Rn0Óu Qrr0 cv 5. c fghgpfcpvÓu kpcevkqp ku cp kpuwhhkekgpv dcuku

wrqp yjkej vq rgtokv rnckpvkhh vq hkng cp wpvkogn{ ncyuwkv0 See Byrd v. District of Columia. :29 H0

Uwrr0 4f 59. 83Î84 *F0F0E0 4233+ *tghwukpi vq crrn{ gswkvcdng guvqrrgn yjgtg gornq{gtÓu kpcevkqp



:

cnngigfn{ rtgxgpvgf rnckpvkhh htqo hknkpi eqornckpv+0 Hwtvjgt. rnckpvkhh fqgu pqv dgikp vq uwiiguv

jqy fghgpfcpvÓu tghwucn vq oggv jgt fgocpfu. qt cp{ cnngigf hcknwtg vq hqnnqy kpvgtpcn itkgxcpeg

rtqegfwtgu. ÐvtkemgfÑ jgt kpvq yckvkpi0 Uq. vjg eqpenwuqt{ uvcvgogpvu kp rnckpvkhhÓu qrrqukvkqp fq

pqv uwrrn{ vjg pgeguuct{ cnngicvkqpu jgtg0

Kp vjg cdugpeg qh cp{ hcevu vjcv yqwnf ycttcpv vqnnkpi vjg crrnkecdng uvcvwvg qh nkokvcvkqpu.

rnckpvkhhÓu Vkvng XKK encko yknn dg fkuokuugf dgecwug kv ku vkog/dcttgf0

KK0 RnckpvkhhÓu encko wpfgt vjg FEJTC ku cnuq vkog/dcttgf. uq vjg Eqwtv yknn itcpv
fghgpfcpvÓu oqvkqp vq fkuokuu vjku encko0

Vjg FEJTC rtqxkfgu vjcv Ð]c_p{ rgtuqp enckokpi vq dg ciitkgxgf d{ cp wpncyhwn

fkuetkokpcvqt{ rtcevkeg ujcnn jcxg c ecwug qh cevkqp.Ñ F0E0 Eqfg ¸ 4Î3625038*c+. cpf rnckpvkhhÓu

ugz/dcugf fkuetkokpcvkqp encko hcnnu ykvjkp cp gzvgpukxg nkuv qh rtqjkdkvgf fkuetkokpcvqt{ rtcevkegu0

F0E0 Eqfg ¸ 4Î36230230 Wpfgt Fkuvtkev qh Eqnwodkc ncy. c rnckpvkhh cnngikpi c xkqncvkqp qh vjg

FEJTC owuv dtkpi uwej c uwkv Ðykvjkp qpg {gct qh vjg wpncyhwn fkuetkokpcvqt{ cev. qt vjg

fkueqxgt{ vjgtgqh0Ñ F0E0 Eqfg ¸ 4Î3625038*c+= see Brown v. Capitol Hill Club. 647 C04f 352;.

3533 *F0E0 3;:3+ *ÐVjg Cev rtqxkfgu urgekhke vkogvcdngu cpf rtqegfwtgu hqt hknkpi c encko qh

fkuetkokpcvkqp< ykvjkp qpg {gct qh vjg cnngigf wpncyhwn fkuetkokpcvqt{ rtcevkeg qt kvu

fkueqxgt{]._ 0 0 0 c eqornckpcpv. uggmkpi fcocigu qt qvjgt crrtqrtkcvg tgnkgh. oc{ hkng c

eqornckpv 0 0 0 kp cp{ eqwtv qh eqorgvgpv lwtkufkevkqp0Ñ+0

Rnckpvkhh ycu gornq{gf d{ fghgpfcpv dgvyggp Lwn{ 32. 4235 cpf Qevqdgt 43. 42370

Eqorn0 ̨ 50 Cpf rnckpvkhh cnngigu vjcv ujg Ðecog vq mpqy fwtkpi jgt eqwtug qh yqtm vjcv 0 0 0 vjg

qpn{ tgcuqp ujg gctpgf vjg tcvg ujg fkf ycu dgecwug qh jgt igpfgt0Ñ Id. ̨ 60 Eqpuvtwkpi vjg hcevu

kp vjg nkijv oquv hcxqtcdng vq rnckpvkhh. vjg ncvguv rquukdng fcvg qp yjkej c fkuetkokpcvqt{ cev eqwnf

jcxg qeewttgf qt rnckpvkhh eqwnf jcxg dgeqog cyctg qh vjg cnngigf fkuetkokpcvkqp ycu jgt ncuv fc{



;

qh yqtm Î Qevqdgt 43. 423705 Dgecwug rnckpvkhh fkf pqv hkng vjku ncyuwkv wpvkn crrtqzkocvgn{

hqwtvggp oqpvju ncvgt. jgt encko wpfgt vjg FEJTC ku vkog/dcttgf0

Kp jgt qrrqukvkqp. rnckpvkhh cickp uggmu vq kpxqmg vjg fqevtkpg qh gswkvcdng guvqrrgn. ctiwkpi

vjcv fghgpfcpv Ðcvvgorvgf vq nwnn jgtÑ kpvq fgnc{kpi hknkpi vjku cevkqp0 Rn0Óu Qrr0 cv 50 ÐVjg Fkuvtkev

qh Eqnwodkc ku qpg qh c okpqtkv{ qh lwtkufkevkqpu vjcv jcu pqv cfqrvgf c igpgtcn gswkvcdng ÒucxkpiÓ

uvcvwvg vq vqnn uvcvwvgu qh nkokvcvkqpu.Ñ dwv kv fqgu tgeqipk¦g c Ðnkokvgf gzegrvkqpÑ vq vjg Ðigpgtcnn{

uvtkev crrnkecvkqp qh uvcvwvgu qh nkokvcvkqpu< vjg nwnnkpi fqevtkpg0Ñ East v. Graphic Arts Indus. Joint 

Pension Trust. 93: C04f 375. 378 *F0E0 3;;:+0

Wpfgt vjg nwnnkpi fqevtkpg. c fghgpfcpv ecppqv cuugtv vjg dct qh vjg uvcvwvg
qh nkokvcvkqpu. kh kv crrgctu vjg fghgpfcpv jcu fqpg cp{vjkpi vjcv yqwnf vgpf
vq nwnn vjg rnckpvkhh kpvq kpcevkqp. cpf vjgtgd{ rgtokv vjg nkokvcvkqp rtguetkdgf
d{ vjg uvcvwvg vq twp0

Id. cv 378Î79 *kpvgtpcn swqvcvkqp octmu qokvvgf+0 Cu kp vjg ecug qh vjg gswkvcdng vqnnkpi fqevtkpg

wpfgt Vkvng XKK. wpfgt F0E0 ncy. Ð]v_jg fghgpfcpv owuv jcxg fqpg uqogvjkpi vjcv coqwpvgf vq cp

chhktocvkxg kpfwegogpv vq rnckpvkhhu vq fgnc{ dtkpikpi cevkqp0Ñ Bailey v. Greenberg. 738 C04f ;56.

;59 *F0E0 3;:8+. swqvkpi Hornblower v. George Wash. Univ.. 53 Crr0 F0E0 86. 97 *3;2:+0 Ð]V_q

ujqy c Ònwnnkpi.Ó eqpetgvg gxkfgpeg owuv dg rtgugpvgf vjcv engctn{ guvcdnkujgu vjcv uwej cevkxkv{

qeewttgf0Ñ Jones v. Gov’t Emps. Ins. Co.. 843 C04f :67. :69 *F0E0 3;;5+. ekvkpi Bailey. 738 C04f

cv ;620

Gxgp itcpvkpi rnckpvkhh Ðvjg dgpghkv qh cnn kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu

cnngigf.Ñ Kowal. 38 H05f cv 3498. cu vjg Eqwtv ku tgswktgf vq fq cv vjg oqvkqp vq fkuokuu uvcig.

5 Fghgpfcpv rqukvu vjcv vjg ncvguv rquukdng fcvg vjcv rnckpvkhhÓu ecwug qh cevkqp wpfgt vjg
FEJTC eqwnf jcxg ceetwgf ku vjg ncuv fc{ ujg tgegkxgf c rc{ejgem0 Fgh0Óu Ogo0 cv 7Î8 *ekvkpi
vq ecug ncy wpfgt Vkvng XKK cu rgtuwcukxg cwvjqtkv{ vjcv gcej rc{ejgem tguwnvkpi htqo c
fkuetkokpcvqt{ eqorgpucvkqp fgekukqp vtkiigtu c pgy hknkpi rgtkqf+0 Jqygxgt. pgkvjgt rctv{ jcu
rtgugpvgf vjg Eqwtv ykvj cp{ hcevu uwttqwpfkpi rnckpvkhhÓu vgtokpcvkqp qt tgukipcvkqp. qt vjg fcvg
wrqp yjkej rnckpvkhh tgegkxgf jgt ncuv rc{ejgem0 Gxgp kh vjg Eqwtv wvknk¦gf vjg fcvg rtqrqugf d{
fghgpfcpv Î Qevqdgt 4:. 4238 Î. id. cv 8. jgt eqornckpv yqwnf uvknn dg wpvkogn{0
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rnckpvkhh jcu hckngf vq cnngig cp{ chhktocvkxg cevu vcmgp d{ fghgpfcpv vjcv yqwnf jcxg fgnc{gf

rnckpvkhhÓu hknkpi qh vjg eqornckpv0 Cpf. cu fkuewuugf cdqxg. gxgp kh fghgpfcpv Ðfkf pqv hqnnqy ]kvu_

qyp kpvgtpcn itkgxcpeg rtqegfwtgu vq tgcej cp{ eqpenwukqpu ykvj tgictf vq vjg fkuetkokpcvqt{

vtgcvogpv cickpuvÑ rnckpvkhh. Rn0Óu Qrr0 cv 5. fghgpfcpvÓu cnngigf eqpfwev ku dguv ejctcevgtk¦gf cu

Ðogtg ukngpeg.Ñ yjkej Ðigpgtcnn{ fq]gu_ pqv tkug vq vjg ngxgn qh chhktocvkxg okueqpfwev0Ñ East. 93:

C04f cv 379. swqvkpi William J. Davis, Inc. v. Young. 634 C04f 33:9. 33;4 *F0E0 3;:2+0

Hkpcnn{. rnckpvkhhÓu eqpvgpvkqp vjcv ujg Ðycu pqv hwnn{ cyctg qh vjg gzvgpv qh vjg ugz dcugf

fkuetkokpcvkqp cickpuv jgt wpvkn ujg ycu cdng vq rtqewtg eqwpugnÑ ku wpcxcknkpi0 Rn0Óu Qrr0 cv 50

Rnckpvkhh gzrnkekvn{ uvcvgu vjcv ujg ycu cyctg qh vjg fkuetkokpcvkqp vjtqwijqwv jgt gornq{ogpv cpf

vjcv ujg gxgp vqqm cevkqp vq vt{ vq tgogf{ vjcv fkuetkokpcvkqp yjkng ujg ycu uvknn gornq{gf0 See

Eqorn0 ̨̨ 6Î80 Vjcv c ncy{gt jgnrgf ujgf oqtg nkijv qp jgt rqvgpvkcn ngicn enckou cickpuv

fghgpfcpv fqgu pqv cnvgt vjg uvcvwvg qh nkokvcvkqpu cpcn{uku0 See East. 93: C04f cv 382 *citggkpi

ykvj vjg vtkcn eqwtvÓu hkpfkpi vjcv kv yqwnf pqv Ðvqnn vjg vkog nkokv hqt vjg crrtqzkocvgn{ vyq

{gctu 0 0 0 kv vqqm ]r_nckpvkhh vq qdvckp ngicn eqwpugn cpf hkng jgt ncyuwkvÑ yjgp vjg Ðhcevu kpfkecvg]f_

vjcv ]r_nckpvkhh jcf cv ngcuv c igpgtcn mpqyngfig qh jgt tkijv vq dg htgg htqo fkuetkokpcvkqpÑ+0

Uq. rnckpvkhhÓu FEJTC encko yknn dg fkuokuugf dgecwug kv ycu hkngf qwvukfg vjg qpg/{gct

uvcvwvg qh nkokvcvkqpu cpf gswkvcdng guvqrrgn fqgu pqv crrn{ vq vqnn vjg uvcvwvg qh nkokvcvkqpu0

EQPENWUKQP

Dcugf qp vjg eqornckpv cpf vjg ctiwogpvu rnckpvkhh tckugf kp jgt qrrqukvkqp vq vjg oqvkqp

vq fkuokuu. cpf itcpvkpi rnckpvkhh vjg tgcuqpcdng kphgtgpegu vq yjkej ujg ku gpvkvngf cv vjku uvcig.

vjg Eqwtv hkpfu vjcv rnckpvkhh jcu hckngf vq cnngig cp{ chhktocvkxg okueqpfwev qp dgjcnh qh fghgpfcpv



33

vjcv fgnc{gf jgt hknkpi qh vjku ncyuwkv0 Vjgtghqtg. rnckpvkhhÓu enckou wpfgt Vkvng XKK cpf vjg FEJTC

ctg vkog/dcttgf. cpf vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp vq fkuokuu0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Lwpg 4;. 4239


