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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GERALD EUGENE MICHAEL ,

Plaintiff, :
V. : Civil Action No. 17-0197 (ABJ)

UNITED STATES DEPTARTMENT
OF JUSTICE,

Defendant

MEMORANDUM OPINION

This casebrought under the Freedom of Information Act (“FOIA”), 5 U.S.C. §, 552
the Privacy Aci(“Privacy Act” and “PA"), 5 U.S.C. 8§ 552(a)s before the Gurton defendarns
motion for summaryydgmen{(“Defs.” Mot.”) [ECF No. 18]. The Court has considetbd matters
set forth indefendant’s memorandum support of the motioff'Def.’s Mem.”) [ECF No. 181],
statement of material fac{éDef.’s Stmt.”) [ECF No. 182], and exhibits in support (“Def.’s
Exs.”) [collectively,ECF No. 183], as well as thelaintiff’ s opposition, (“Pl.’s Opp.”) [ECF No.
21], andplaintiff’s motion for discovery [21l]. Since the agency has conducted an adequate
search and any withholdings were proper under the statutory exemgatrsdant’snotionwill
be granted.Plaintiff's motion for discovery will be denied.

BACKGROUND

Plaintiff Gerald Eugene Michagbroceedingoro se is afederalprisonerdesignated to
Butner Low Federal Correctional Institutiotocated in Butner, North CarolinaComplaint
(“Compl.”) at 1 1 1 Heis serving &240-monthsentence stemming from2011 felony convictian
SedJ.S.v. Michae] et al, No. 1:10er-00379 (CCEL) (M.D.N.C), at ECF Na. 77, 103 Plaintiff

was found guilty by a jury onharges relating tdrugdistribution, possession of a firearm by a
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convicted felon, and conspiracy asdicitation to kill and attempt to kill another person, with the
intent to prevent hiattendace and testimonip an official proceedingld.; Compl. at 1 { Def.’s
Stmt. atl3 | 43.

In this caseplaintiff is suingthe United States Department déistice (“DOJ”),seeking
materials he requested pursuant to FOIA/PA freenExecutive Office for Unite8tates Attorneys
(“EOUSA”). The search for records algovolved the United States Attorney’s Office for the
Middle District of North Carolina (“"USAONCM”), the Federal Bureau of Alcohol, Tobacco,
Firearms, and Explosives (“ATF”), artle Federal Bureau of Investigation (“FRI”Compl. at
caption; Def.’sMem. at +2.

Plaintiff submitted his FOIA/PAaquesi(“Request) to EOUSA on April 9, 2014. &.’s
Stmt. at] 1; Def.’s Ex. 1, Jolly Declaration (“Jolly Decl.”) at T 4:he Request sougHhfa]ll
documents, tape recordings, correspondence, and communications in the criminal matte
pertaining to Gerald Eugene Michael, Case No. 1:10CRB76r theMiddle District of North
Carolina.” Id. at 2; Jolly Decl. at | 4; Jolly Exhibit (“Jolly Ex.”);#l.’s Opp.at 2 T 2.By letter
dated May 20, 2014, EOUSA acknowledged the Redqiest201402290) and indicatethat it
would begin its processing. Jolly Decl. at | 6; Jolly Ex. EOUSA referred the Request to
USAO/NCM, the officethatprosecuted plaintiffto conduct a search for responsive recotds.
Def.’s Stmt.at 3.

On July 8, 2014, plaintiff filed an administragiappeal with the Office of Information
Policy (“OIP”), asserting that EOUSA had failed to timely respond to higi&s. Def.’s Stmt. at
1 4; Jolly Decl. at 1;8Jolly Ex. E. EOUSA responded to plaintiff on July 18, 20idough,
notifying him that a sarch was conducted by USAO/NCM that revealed potentially responsive

records, but that DOJ regulations required him togtee Def.’s Smt. at { 5; Jolly Decl. at { 7.



Plaintiff paid the fee, and was recared by EOUSA on August 1, 201Bgf.’s Stmt at T 5; Jolly
Decl. at  10Jolly Ex. G, but the fee was later waived. Def.’s Stmt. at { 6 n.1.

On April 2, 2015, EOUSA notifiedlaintiff that the USAO/NCM search for Request No.
2014-0229(had revealed that aif the potentially responsive, reledde records originated with
ATF. Def.’s Stmt. at T 6Jolly Decl. at { 14; Jolly Exs. K, L. Pursuantto 28 C.F.R. § 16.4 and §
16.42, USAO/NCM located and retrieved 804 pageesponsivedocuments in plaintiff's case
file and returned the records to EOUSA’s FOIA/PA unit for further processing's Bémt. at
7; Jolly Decl. at 1 £22, 24. Of those, EOUSA withheld approximately 100 pages of records
that had beefiled under seal in the District Court for the Middle District of North Carolinaf.’®
Stmt. at § 7; Jolly Decl. at § 1Referral

On April 2, 2015,EOUSA also referred thepagesto ATF. Def.’s Ex. 3, Chisholm
Declaration (“Chisholm Decl.’at T 31 Meanwhile, faintiff filed another administrative appeal
with the OIP on April 13, 2015. Def.’s Stmt. at { 8; Jolly Decl. at § 16; Jolly Ex. N.

By letter dated May 6, 201&ATF acknowledged receipt of the EOUSA referrahd
assignedt No. 2015-0817. Def.’s Stmt.at | 25; Chisholm Decht {4; Chisholm Ex. B.ATF
deemed theesponsive records be exempfrom the access provisions oetRPA. Def.’s Stmt. at
11 28-30, 5657; Chisholm Decl. at | 8; Hardy Decl. at-418. Therefore, ATF processed the
Request uner FOIAto “achieve maximum disclosuteDef.’s Stmt. at 5657; Hardy Decl. at9
10. On August 21, 2017, ATF issuadinal determination letter. Def.’s Stmt.fa26; Chisholm

Decl. at 5; Chisholm Ex. C. As part of that final determinatidiF released 252 pages in part

1 Plaintiff assertshat he sent a separate FOIA/PA request to ATF, however, ATF has noatcord
receiving a FOIA/PA request directly from plaintiff, and he providesther evidence of that
allegation. Compl. at 3 1 248; Chisholm Decl. at § 3; Chisholm Ex. A. It appears that plaintiff
may be confusing the intagency referral to ATF as a separate requéstDef.’s Stmt. at § 24
n.2.



and 36 pages in full. Def.’s Stmt. at I 27; Chisholm Decl. at § 5; Chisholm Ex. C. ATF dithhel
159 pagesn full. 1d. The majority of these withholdings fell under 5 U.S.C. § 522(b)(6)
(“Exemption6”) & 5 U.S.C. § 552(b)(7)(C) (“Exemption 7(C)")d. Of the remainingpages327
were withheld as duplicates of records already provided3@maere referred to thEBI pursuant

to 28 C.F.R. § 16.4ld.

The materials ATF submitted to the FBI on August 23, 2017 inclydedtiff's “FBI
identification record,” containing herest and convictiohistory. Def.’s Stmt. at  5M@ef.’s EX.

4, Hardy Declaration (“Hardy Decl.”) at § 6; Hardy Ex. 5. The FBI reviewedtaterial and
redacted sommformation pursuant to FOIA Exemptions 6 and 7(Dgf.’s Stmt. at § 51; Hardy
Decl. atf 6.

On Septembedl, 2015 and Septemberl4, 2015,0IP issueddecisions on plaintiff's
appeals Def.’s Stmt. at 1-4.0; Jolly Decl. af[f 18-19; Jolly Exs. P, Q. kffirmed EDUSA’s
referral to ATF, butit alsoremanded the Request to EOUSA and ordénat EOUSA confirm
whetherrecord it withheldremained under seald. OIP also instructeHOUSAtorelease a five
page indictment that was located subsequent to the apge&urther, OlPalsodirectedEOUSA
to conduct an additional search for responsag®rds at the USAO/NCMId.

Mearwhile, on November 17, 2016BI releasedsomedocuments to plaintiff, of which
20 pages were released in part, and 10 pages were released in full. bef.a $H65-66; Hardy
Decl. at 11 1#18; Hardy Ex. 5.Information was withheld pursuant to FOIA Exemptions 6 and 7
seeDef.’s Stmt.at 11 5863; Hardy Decl. at { ¥18; Hardy Ex. 5and he document waalso
found to beexemptfrom the access provisions of the RB&eDef.’s Stmt.at  52-56 Hardy Decl.

at 11 1#18; Hardy Ex. 5.



By letter dated October 7, 2015, EOUSA informgalintiff that it was processing the
request remanded 1P, now administratively raumbered 201:83771. Def.’s Stmt. at T 1;
Jolly Decl. at 1 20; Jollfx. R. On June 24, 2016, EOUSA released thefiage indictment and
notified daintiff that the remainingvithheld records remained under seal in the District Court for
the Middle District of North CarolinaDef.’s Stmt. at  12jolly Decl. at T 21; Joll§x. S.

On January 31, 2017, plaintiff fdethe complaint in this matterSee generallyCompl.
Plaintiff alleges that he has attempteditain “evidence” and “discovetyelating to his aminal
investigation and trialor many years.Pl.’s Opp. at 2. After sensinghat he had come to the
end ofhis effortsto deal directly with the Middle District of North Carolina and the attorneys
involved in his trial, hebeganinvoking FOIA and the PrivacAct. Id. He now alleges that
defendnt’s response to his Requesisbeen insufficient.ld. at 2, 4-5. Plaintiff believes thaa
number ofmaterials have been unfainlyithheld, andhe is particularlyfocused orhis efforts to
obtainwhat he refersatasthe “Walser and Bone tapesihd any documentation relating to them.
Id. at 2-5.

According to both parties, individuals named Tony Walser and Robert Gmperated
with the government in the course of tireninal investigationld.; see also Def.’s Stmt. at 45
47.; Def.’s Mem. at 1618; Chisholm Decl. at  444. Plaintiff's conversations with both of them
were recorded and used as evidence at tiial Plaintiff contendghatthe government engaged
in misconduct during theial because only excerpts of the recordings vpdaged and the jury
did not have the opportunity to hear them in full. Pl.’'s Opp.-&t ZPlaintiff submits that the
recordings were therefoandyzed out of contextand that the jury was deprived mieaningful

exculpatory information that would have assisted in proving his innocédce.



In addition to any “information or evidence” provided during the course of his iga&sti
and prosecution, plaintiff specifically segk®duction otthe Walser ad Bone recordingsld. at
6. Plaintiff assumethat, because treerecordings existed at one point in time, or potentially exist
in transcribed form, defendant must be withhajdineoriginal audierecordingsrom him now
Id. at 3-4. Defendan state that its searches hawscoveredno tapes but they did unearth
transcripts otertainrecordings Defendant’s Reply (“Def.’s Reply”) &1 1, 6 1 2, 6  2Based
on the privacy interests protected by Exemptions 6 and dé@@ndantvill neither confirm nor
denythat the transcripti discovered and produced are those relating/édser and Boneld.
However, defendant has attested thaiasproduced all available transcripts i@&cordingsin
response to plaintiff's Request, and that thaye been releasdd plaintiff with someredactions.
SeeDef.’s Ex. D,Vaughn Index*Vaughn Index”)at 8, Doc No. 16, pg. 22Bef.’s Reply at 2 |
3,371,491, 6 1, Defs! Reply Ex. 6. In addition tethe taperecordingghemselvesplaintiff
contess defendant’s reliance on FOIAemptions, anche seeks the release of unredacted
transcripts.Pl.’s Opp. at 4-5.

STANDARD OF REVIEW

In a FOIA case, district court reviews the agency's decisidesnovoand “the burden is
on the agency to sustain its action.” 5 U.S.C. 8§ 552(a)(4MBifary Audit Project v. Casey656
F.2d 724, 738 (D.C. Cir. 1981). “[T]he vast majority of FOIA cases can be resolved on summary
judgment.”Brayton v. Office of U.S. Trade Rep41 F.3d 521, 527 (D.C. Cir. 2011pefenders
of Wildlife v.77 U.S. Border Patrgl623 F. Supp. 2d 83, 87 (D.D.C. 2009

Summary judgment is appropriate “if the movant shows that there is no gersjgntedis
to any material fact and the movant is entitled to judgment as a matter oFeav.R. Civ. P.

56(a). The party seeking summary judgment “bears the initial responsilfilinfooming the



district court of the basis for its motion, and identifying those portions of the plsading
depositions, answers to interrogatories, and admissions on file, togetinénengtffidavits, if any,
which it believes demonstrate the absence of a genuine issue of materiaCialatéx Corp. v.
Catrett 477 U.S. 317, 323 (1986) (internal quotation marks omitted). To defeat summary
judgment, the nomoving party must “designate specific facts showing that there isairge

issue for trial.”ld. at 324(internal quotation marks omitted).

The mere existence of a factual dispute is insufficient to preclude summamendg
Anderson v. Liberty Lobby, In&477 U.S. 242, 24748 (1986). A dispute is “genuine” only if a
reasonable fadinder could find for the noimnoving party; a fact is “material” only if dan affect
the outcome of the litigationd. at 248 Laningham v. U.S. Nav813 F.2d 1236, 1241D.C. Cir.
1987). In the FOIA context, “the sufficiency of the agency's identification orengdt procedure”
must ke “genuinely in issuefor summary judgment to be inappropriateisberg v. DOJ627
F.2d365, 371 n.54 (D.C. Cir. 1980) (internal gaibion marks omitted)ln assessing@efendant’s
motion, thougha court must “view the facts and draw reasonable inferemcdise light most
favorable toplaintiff.” Scott v. Harris 550 U.S. 372, 378 (2007).

In FOIA cases, “[aJmmary judgment malye granted on the basis of agency affidavit [,]”
when those affidavits “contain reasonable specificity of detail rather tlealynconclusory
statements,” and when “they are not called into question by contradictory evideheerecord
or by evidence of agency bad faitlridicial Watch, Inc. v. U.S. Secret SeiA26F. 3d 208, 215
(D.C. Cir. 2013) quotingConsumer Fed'n of Am. v. Dep't of Agr55 F.3d 283, 287 (D.C. Cir.
2006));seealsoPeavey v. Holde657 F. Supp. 2d 180, 18B.D.C. 2009) (quotingschrecker v.
U.S. Dep't of Justice217 F.Supp.2d 29, 33 (D.D.C2002)). Agency declarations are afforded a

“presumption of good faith” and can be rebutted only with evidence that the agency didinot act



good faith. Defenders oWildlife, 314F. Supp.2d at 8. However, a plaintiff cannot rebut the good
faith presumption afforded to an agency's supporting affidaviasigin “purely speculative claims

..” SafeCard Servs., Inc. v. SE®26 F 2d 1197, 1200 (D.C. Cir. 1991yoting Ground
Saucer Watch, Inc. v. CJ&92 F. 2d 770, 771 (D.C. Cir. 1981)).

In a Privacy Act case, @ourt maysimilarly rely on agency affidavits or declaratiotts

grant a motion fosummary judgmentSee Chambers v. U.S. Dep't of the Interk8 F.3d 998,
1003 (D.C.Cir. 2009). A the summary judgment stage, where the agency has the burden to show
that it acted iraccordance with the statutecaurt may rely on a reasonably detailed affidavit,
setting forth the search terms and the type of search performed, and abhatraibfiles likely to
contain responsive materials (if sueltords exist) were searchetimenez v. Executive Office for
U.S. Attorneysr64 F.Supp.2d 174, 17980 (O.D.C.2001) ¢iting Chambers568 F.3dat1003).
Even if the nonmoving party fails to respond to the motion for summary judgment, or portions
thereof, a court cannot grant the motion for the reason that it was cond¥dedon & Strawn,
LLP v. McLean 843 F.3d 503, 505 (D.C. Cir. 2016)The burden is always on the movant to
demonstrate whgummary judgment is warrantettl. A district court “must determine for itself
that there is no genuine dispute @asihy material fact and that the movant is entitled to judgment
as a matter of law, and then ‘should state on the record the reasons for grantingray theny
motion.”” Id. at 50899 (quoting Fed. R. Civ. P. 56(a)).

ANALYSIS

l. The defendant’s searches were adequate.

Plaintiff does not explicitlghallenge the sufficienayf defendant’s searelg buttheCourt
will address théssuebecause, on motion for summary judgment,defendant bears the initial

burden of showing that its seaeshwereadequate Weisberg 745 F.2d at 1485.



The adequacy of an agency's search is measured by a standard of reasonailentrss u
attendant circumstancesruitt v. U.S. Dep't of Staté897 F.2d 540, 542 (D.CCir. 190). To
satisfy its burden, the agency must show thdias conducted a search reasonably calculated to
uncover all relevant documentsElliott v. U.S. Dep't of Agri¢.596 F.3d 842, 851 (D.CCir.
2010) (quotingNeisberg705 F.2dat 1344). It may kase its showing on affidavits or declarations
submitted in good faitrgee Truitf 897 F.2d at 542, provided that these affidavits or declarations
explain in reasonable detail the scope and method of the sesedWiprleyw. CIA 508 F.3d 1108,
1116(D.C. Cir. 2007) ¢itations omittedl “In the absence of contrary evidence, such affidavits or
declarations are sufficient to demstrate an agency's compliance .”. North v. U.S. Dep't of
Justice 774 F.Supp.2d 217, 222 (D.D.C2011) (citingPerry v.Block 684 F.2d 121, 127 (D.C.
Cir. 1982)). Agencies musthow that theisearches for responsive records “us[ed] methods which
can be reasonably expected todarce the information requesteddglesby v. U.S. Dep't of Army
920 F. 2d 57, 68 (D.C. Cir980), see also Campbell v. Dep't of Justiété4 F.3d 20, 27 (D.C.

Cir. 1998). Summanjudgment is inappropriate “if a review of the record raises substantial doubt”
about the adequacy of the sear¢hlenciaLucena v. U.S. Coast Guarti80 F.3d 321, 326 (D.C.
Cir. 1999) ¢itation omitted. Here,the review of the record does not give rise to those concerns.

Defendanthas submittedthe declaration of Timothy OwensDef.’s Ex. 2, Owens
Declaration (“Owens Decl.”).Owens is a legal assistant whoves as the FOIA liaison at
USAO/NCM. Owens Decl. at § 2At the time of the search relevant to ResfuNo. 20142290,
Owens was servingnder theprior FOIA liaison. Id. He submits the declaration on the basis of
his personal knowledge, training, aimdhis official capacity.ld. Owens not only reviewed the
search conducted and recorglatheredby his predecessor and the FOIA team, betalso

conducted the searegainhimself, eachinghe same resultdd. at{ 5. Defendant also provides



a declaration from Vinay Jollyan attorneyadvisor for the EOUSA. Jolly Decl. at 1 1. He is
assignedo the FOIA/PA division andubmits higletailed declaration in his official capacapd
with personal knowledgeld. at 1 3

Owens avers thaitSAO/NCM conducted a systematic and comprehensive search of civil
and criminal records to determine the lomatof any files responsive tdgmntiff’'s Request. Id.
at § 3. The first search was conducted in July 20d4at § 7. Case materials wetecded in a
closed file inthe USAO/NCM'’s Greensboro officeld. at 5. USAO/NCM preserved the file in
its original condition. Id. The office then searchedfor any and allresponsive documents,
correspondence, drcommunications in thghysicalcase file. Id. at [ 4-5. Thefile included
agency investigative reports, court documents, and sealed malerial.

USAO/NCM also searched its electronic records throtlghLegal Information Office
Network System (“LIONS”) and the District Court's Case Management/BlactiCase Files
(“CM/ECF”) system.ld. at § 6.USAO/NCM used plaintiffs first and last name as seatelms,
and successfully located the electronic recoetising to his criminal casdd. In his declaration,
Owens explains the nature of LIONS and CM/ECF and further explains why théiselaar
systems of recordsere searchedd. He alsaattests that with these efforts, all systems of records
likely to render a response to plaintifRequestvere searchedld. at{ 9 see alsalolly Decl. at
123.

After the search was conducted, USAO/NCM forwarded all potentially responsive
documents to EOUSA’s FOIA/PA unit for revieamd responst plaintiff. Owens Declat | 7;
see alsalolly Decl. at 1 23.USAO/NCM did not transmit theourtsealed recordshough, as it

deemedhemto be prohibited from disclosure. Jolly Deai 23.

10



Pursuant to the OIP rema(iRlequest No. 20183771), USAO/NCMidentified therecords
thatremain under seal in the United States District Court for the Middle District of Nardtiga:

a psychiatric report, a position paper and other authority regarding senteratorg,fand the
Court’s “statement of reasons” for the sentence impda3eens Declat {1 78; Jolly Decl. at {
23.All other record®n the Court docket are on the public rec@ded.; seealsoUSA vMichael

et alNo. 1:10er-00379 (CCEL) (M.D. N.C.), at ECF Nos. 5, 41, 51, 92, 95, 98, 115, 136, 137.

Defendant’s declarations amufficient to establish thaUSAO/NCM conductedan
appropriate andeasonable searci®wensexplairs thelocations angystens used to conduct the
search, why the relevant orimation would be found in those systems, andtiope of the search.
Id. at 7 46. He furtherdescribes the relevant electrodiatabase andhow files are generally
retrieved Id. at 6. In addition,through the Owens and Jolly declarations, defendetdik the
methods utilizedand theresults ofthe searcttonducted on plaintiff's behalf.ld. at 1 4-6. It
appears thddSAO/NCM’s original search and remand search, weh®rough. Id. at ] 48. In
addition to being reasonably detail¢kle declaratiomappearto have been made in good faith.
Therefore, the&Court finds thadefendant’s searelswasreasonable under tlogcumstancesSee
White v. DOJ840 F. Supp. 2d 83, 89 (D.D.C. 2012).

Since the defendafinade aprima facieshowing of adequacy, the burden [then] shitdts
plaintiff to provide . . . evidence sufficient to raise ‘substantial doubt’ concerning the adequacy of
the agency's searchlturralde v. Comptroller of Currengy815 F.3d 311, 314 (D.CCir. 2003)
Plaintiff not identified any grounds to conclude ttied searches weneadequate He insistghat
defendant hasvithheld the auditapeshe is seekingbutthere has pointed to no evidence that
would support thisclaim. Pl.’s Opp.at 2-5. “[I]t is well settled that conclusory allegations

unsupported byaictual data will not create a triable issue of faBtdaddrick v. Exec. Office of

11



President 139 F.Supp.2d 55, 65 (D.D.C2001) (internal quotation marks and citation omitted).
And paintiff's bare allegatiothat defendarttaswithheld information is insufficient to overcome
the presumption of good faith accorded to agency declarat®eesd.

Defendant has averred that it found no audiotapes during its eedelfi’'s Reply at 3
1,692,617 2,exalsoWeisberg745 F.2d at 1363 (FOIA requires disclosure only of records “for
which agencies have choserrétain possession or controlipternal alterations omittedgiing
Kissinger v. Reporters Commit{el5 U.S. 136, 15562 (1980)) The adequacy of a search is not
determined by its ressl, but by the method of the search itseWeisberg 745 F.2d at 1485
(emphasis added).Since the Court has concluded tltfendantresponed sufficiently to
plaintiff's Requestjt must now turn its attentioto defendant’slaimed Exemptions.

I. The Exemptionswere properly invoked.

A. Privacy Act Exemption: 5 U.S.C. § 552a())(2§“Exemption (j)(2)")

Both ATF and the FBI rely on Privacy Act Exemption (j)(2) for certain withimgsli
Def.’s Mem.at 6-8. The Privacy Act provides that “[e]ach agencattimaintais a system of
records shall . . . upon request by any individual to gain access to his record or to anyiorforma
pertaining to him which is contained in the system, permit hinta review the record and have
a copy made of all or any portion thereof in a form comprehensible to bitn.5.C. § 552a(d)(1).
But in Exemptionjj(2), the statute specifically excludescords that are: (1) stored in a system of
records that has been designated by an agency to be exempt from the Reivadsclosure
requirementsand (2) stored in a system that is “maintained by an agency or component thereo
which performs as its principal function any activity pertaining to the enfaroe of criminal
laws,” and that consists of “information compiled for the purpose of a crinmmastigation.”s

U.S.C.8§ 552a(j)(2)(A).

12



Peter Chisolm, acting chief of the disclosure division of ATF, subndéckration which
explains thatecords sought by plaintiffere located in the Criminal Investigation Reffystem
of Records, a database that contains records related to ATF's criminal at@stighisholm
Decl. at 1 1,6. Chisholm indicateghat this system is exempt from the acqaswisions of the
Privacy Act id. at § 6 €iting 68 Fed. Reg. 35%3

It is plain that ATF is an agency “which performs as its principal functionaatiyity
pertaining to the enforcement of criminal laws,” and that the records at issueomstdute
“information compiled for the purpose of a criminal investigati®e€s U.S.C. 8§ 55a(j)(2)(A);
ChisholmDecl. at § 8(enumerating/ariousfederal criminal statutghatATF enforces)see, e.g.,
Barouch v. Dep'tof Justice 87 F. Supp.3d 10, 332 (D.D.C. 2015). Defendant haghus
established that Privacy Act ExemptionZ))applies to the records that were located irAfRE’s
Criminal Investigation Report System of Recortks.

Similarly, David Hardy, section chief of the Record/Information Dissation Section of
the FBI, submits a declaration which discusses a single document excluded pursuamptemBix

()(2): plaintiff's “FBI investigation record.”Hardy Decl. at 11 17-9. DOJhaspromulgateca

regulation 28 C.F.R. 8 16.96(a)(lyvhich exempts FBI law enforcement records maintained in

the Central Recdis System from the Privacy Acltd. at 9. Because thisinvestigationrecord
was generated in the furtherance of the FBI's law enforcement duties amaintained in the
Central Records Systelihjs properlyexemptirom accessinder (j)(2) of the Privay Act. See28
C.F.R. § 16.96(a)(1)Hardy Decl. at 11 1,-8; Marshall v. FB] 802 F. Supp. 2d 125, 133

(D.D.C. 2011).

13



B. FOIA Exemption: 5 U.S.C. 8 552(b)(3) (“Exemption (b)(3)

Pursuant to Exemption (b)(3), an agency may withhold informatiorcifsgely exempted
from disclosure by statute,” 5 U.S.C. § 552(b)(3), so long as the statute:

(A)(i) requires [withholding] from the public in such a manner as to leave
no discretion on the issue; or (ii) establishes particular criteria for
withholding orrefers to particular types of matters to be withheld; and

(B) if enacted after the date of enactment of the OPEN FOIA Act of 2009,
specifically cites to this paragraph.

Id. To prevail on summary judgment, the agency “need only show that the staioted is one
of exemptionas contemplated by Exemptiofb)(3)] and that the withheld material falls within
the statute.”Larson v. Dep't of Stat®&65 F.3d 857, 865 (D.Cir. 2009) (citation omitted).
Here,ATF hasinvoked Exemption 3 to withhold &lrearms Trace Summary” pursuant
to the Consolidated Appropriations Act of 2012, Pub. L. No-33,2125 Stat. 552. Def.’s Stmt.
atqf 31-32. The Act of 2012 restricts the ATF from disclosing this information, by requiring:

That, during the current fiscgear and in each fiscal year thereafter, no
funds appropriated under this or any other Act may be used to disclose
part or all of the contents of the Firearms Trace System database
maintained by the National Trace Center of the Bureau of Alcohol,
Tobacco Firearms and Explosives or any information required to be kept
by licensees pursuant to section 923(g) of title 18, United States Code, or
required to be reported pursuant to paragraphs (3) and (7) of such section,
except to: (1) a Federal, State, localtribal law enforcement agency, or

a Federal, State, or local prosecutor; or (2) a foreign law enforcement
agency solely in connection with or for use in a criminal investigation or
prosecution; or (3) a Federal agency for a natioralrgg or intelligence
purpose ...; and no person or entity described in (1), (2) or (3) shall
knowingly and publicly disclose such data; and all such data shall be
immune from legal process, shall not be subject to subpoena or other
discovery, shall be inadmissible in evidence, and shall not be used, relied
on, or disclosed in any manner, nor shall testimony or other evidence be
permitted based on the data, in a civil action in any State (including the
District of Columbia) or Federal court or in an administrative proceeding
other than a proceeding commenced by the Bureau of Alcohol, Tobacco,
Firearms and Explosives to enforce the provisions of chapter 44 of such
title, or a review of such an action or proceeding ....

14



Consolidated and Further Continuing Appropriations A@t2, Pub.L. No. 1155, 125 Stat.
552, 609-10.

Various terations of thidanguagehaveappeared imany, if not all,of the consolidated
appropriations actsf Congress sincea( least 2003.2 See, e.g.Consolidated Appropriations
Act, 2010, Pub.L. No. 11117, 123 Stat. 3034, 31239; Consolidated Appropriations Act, 2008,
Pub.L. No. 10161, 121 Stat. 1844, 196304; Consolidated Appropriations Act, 2005, Pub.L.
No. 108-447, 118 Stat. 2809, 2859-60; Consolidated Appropriations Act, 2004, Pub.L. No. 108—
199, 118 Stat. 3, 5&onsolidated Appropriations Act, 2003, Pub.L. 108-7, 117 Stat. 11s4&3;
also Chisholm Decl.at 11 16-23 (providing adetailed discussion of legislative history and
Congress’s intent in enacting the Consolidated Appropriations Act of 20B2cause the
provisions whiclpredate the 2009 FOIA Amendmemé&nainactive and enforceabldefendant
submitsthat they are included within the scope of FOIA Exemption (b)(3)isholm Decl. at 11
10-23 see alsdMcRae v. Dp't of Justice 869 F. Supp. 2d 151, 163 (D.D.C. 2012)

Courts in this district havepredominantly heldthat the ATF may withhold trace
information derived from the Firearms Trace System Databader Exemption (b)(3)See
Abdeljabbar v. Bureau of Alcohol, Tobacco and Firegrits F. Supp. 3d 158, 1427 (D.D.C.
2014);Higgins v. U.S. Dep't of Justic819 F.Supp.2d 131, 145 (D.D.C2013; McRae 869 F.
Supp. 2dat 163;Singh v. FB| 574 F.Supp.2d 32, 4546 (D.D.C.2008);Miller v. U.S. Dep't of

Justice 562 F.Supp.2d 82, 11312 (D.D.C.2008); andVatkins vVATF, No. 04800, 2005 WL

2 The Tiahrt Amendmento the 2003 Appropriations Act first placed restrictions on ATF’s
disclosure of trace informatioBeeH.R. Rep. No. 575, 107th Cong., 2d Sess. 20 (2@@2)also
Chisholm Decl. at § 12. Congress directed that no funds appropriated in that agtdtirearAct

with respect to any fiscal year” were available “to take any action” under the Freddom o
Information Act with respect to information in the Firearms Tr@gstem databasdd. at T 23
(citing GAO Legal Decision B8809704).
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233427, at*1 (D.D.C. Sept. 1, @05); but seeFowlkes v. Bureau of Alcohol, Tobacco, Firearms
and Explosivess7 F.Supp.3d 290, 30601 (D.D.C. 2013 (holding thatATF was not exempted
from complying with request for firearms trace repantler (b)(3). Defendant also points out
that the General Accountability Office hasice stated that the trace restrictions from 2003 to
2008 contain sufficient “language of futurity” such that they representgmenmt law. Chisholm
Decl. at T 23 (citing ATFWords of Futurity in Fiscal Year 2006 Appropriations Act, GAO Legal
Decision B309704 (Aug. 28, 2007); AHProhibition in the 2008 Consolidated Appropriations
Act, GAO Legal Decision B316510 (July 15, 2008)).

For all of these reasons, the Court is persuaded by the reagoAibdeljabbarthat “the
disclosure prohibitions set forth by Congress in the 2005 and 2008 appropriations bili are st
effective prospectively and beyond those fiscal years as a permanent prohibiilsyamtime
as Congress expresses the intent to repeal or modify.th€uongress'sininterrupted use dhis
language in appropriations bills after 2009 supports the conclusion that Cadigress intend
for the judiciary to depart from this longkanding positiori.74 F. Supp. 3d at 175-76.

Therefore, th&€ourt finds that th&irearms Trace Summawithheld by ATF iscontained
in and derived from the contents of the Firearms Trace System Database eef@ndpeblic Law
112-55. Raintiff supplies no reason why this Court shofiltd that the Appropriations Act of
2012, or the prospectively applied laage of gmilar statutory provisions, is nomapplicable.
Accordingly, the Court concludes that the ATF properly withheldFibearms Trace Summary
pursuant to Exemption (b)(3).

C. FOIA Exemptions: 5 U.S.C. § 522(b)(6) (“Exemption 6™ & 5 U.S.C. §
552(b)(7)(C) (“Exemption 7" & “Exemption 7(C)")

DefendaninvokesFOIA Exemptiors 6 and 7(Q to justify the bulkof thewithholdingson

the part of the ATF and the FBSeeDef.’s Mem. at 1216;see gaerally, Vaughn Index.
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Exemption 7 protects from disclosure “records or information coegbilfor law

enforcement purposes .. .” 5 U.S.C. § 552(bX&&FBl v. Abramson456 U.S. 615, 62¢1982).
In assessinthe threshold question of whether records are compiled for law enforcemeos ¢sir
the “focus is on how and under what circumstances the requested files were a¢oamgilehether
the files sought relate to anything that can fairly be characterized as areaergat proceeding.”
Jefferson v. Dep't of Justic@84 F.3d 172, 17677 (D.C.Cir. 2002) (citations and internal
guotations omitted).

ATF and the FBI areboth by definition, criminal, investigatory,and regulatory
enforcement agenciegthin theDOJ. See28 U.S.C.8 599A see28 U.S.C.8 531,et seq.Both
Chisholm and Hardy havaverred that allof the responsive recordsithheld pursuant to
Exemption Avere compiled for law enforcement purpas&hisholm Decl. at T 25; Hardy Decl.
at 11 11-12. Indeed plaintiff's own pleadings make it clear that he is seeking records gathered in
acriminal investigation Pl.’s Opp. at 45; Compl. at 2 71-#8; see, e.g., Roberts v. FB345 F.
Supp.2d 96, 103 (D.D.C2012) (“It is apparent from the nature of plaintiff's FOIA resjubat
the information he seeks was compiled for law enforcement purposes, specifically, ta
criminal prosecution of [the] plaintiffThus, the [agency] meets its initial burden of establishing
that the records at issue are law enforcement redordgurposes of Exemption’)7 see also
Blackwell v. FB] 646 F. 3d 37, 40 (D.C. Cik011) (“[I]t is especially convincing [that the
requested information was compiled for law enforcementqsa$ in this case becaupéajntiff]
explicitly sought recordeelated to his own criminal prosecution.’Pefendant has therefore met
this threshold burden, and the Court concludes that the relevant responsive ATF ascbFBl

were compigd for law enforcement purposes.
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Exemption7(c) and Exemption Gserve similar endsSee Seized Prop. Recové@wyrp. v.
United States Customs & Border Prdd02 F. Supp. 2d 50, 56 (D.D.C. 2003g¢e alsdDef.’s
Mem. at 1216; see generallyVaughn Index. Exemption6 protets informationcontainedin
“personnel and edical files and similar files the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” 5 U.S.C. § 552(bA8)nformation that “applies to
a particular individual” qualifies for consideration under this exemptidrs. Dep't of State v.
Washington Post Cp456 U.S. 595602 (1982)Chang v. Dep't of Nayy14 F.Supp.2d 35, 42
43 (D.D.C.2004);New York Times Co. v. NASFO0 F.2d 1002, 1005 (D.Cir. 1990) (en banc).

Information need not be particularly imate to merit protection under Exemption 6; it
shields from disclosure “personal information, such as names and addressed, réeleased,
“would create a palpable threat to privacyptison Legal News/87 F.3d 1142 1147(D.C. Cir.
2015) (quotingludicial Watch 449 F.3d at 152 The exemption “has been construed broadly to
cover essentially all information sought from Government records that ‘appl[g]particular
individual.”” Pinson v. U.S. Dep't of Justic@02 F. Supp. 3d 86, 99 (D.D.C. 2016) (quotivigsh.
Post Co, 456 U.S. at 602 A requester must establisim overriding public interest in disclosure
by showing that the information is necessary to “shed any light on the [unlaefdlct of any
Government agency or officialDep't d Justice v. Reporters Comior Freedom of the Press
489 U.S. 749, 772-73 (198%¢cord SafeCard Services, In@26 F.2d at 1206.

Similarly, Exemption 7(C) protects from disclosure records compiled for law enforcement
purposes to the extent that their disclosure “could reasonably be expected to eoastitut
unwarranted invasion of personal@ty.” 5 U.S.C. 8§ 552(b)(7)(C). Again,caurt must balance
the privacy interests in nondisclosure against the public interest in “shed[dhtgin an agecy's

perfomance of its statutory dutiesReporters Comm.489 U.S. at 762, 773. The proper
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application of “privacy exemptions [6 and 7(C)] turns on a balance of ‘the indiadigtit of

privacy against the basic policy of opening agency action taghieof public scrutiny.” "CEI

Wash. Bureau, Inc469 F.3d 126 128(D.C. Cir. 2009 (quotingU.S. Dep't of State v. Ra§02

U.S. 164, 175 526 (1991)). Thus, when a requester seeks such information, an agency must
conduct a balancing test tietermine if releasing the information would constitute a “clearly
unwarranted invasion of personal privgEyby weighing the privacy interest in nafisclosure

against any qualifying public interest in disclosuéash. Post Cp456 U.S. at 596 n. 1t is this
balancing tesand“not the nature of the files in which the information was contained [that] limit[s]

the scope of the exemptionNational Ass'n of Home Builders v. Norf@&®9 F.3d 26, 33 (D.C.

Cir. 2002).

Exemption 7(Cauthorizes the ithholding ofrecords iftheir disclosure would constitute
an unwarranted invasion of personal privacy, while Exemption 6 requioksaaly’ unwarranted
invasion to justify nondisclosureThus, if an agency has met its burden to justify withholding
information under Exemption 6, it has also met the “lighter burden” under ExemptiorAR(C).
Civil Liberties Union v. U.S. Dep't of Justj&b5 F.3d 1, 6 (D.CCir. 201]) (internal quotations
omitted)

Defendant has shown thihie ATF and the FBI withheld information properly within the
ambit of bothExemptions. ATF applied Exemption (b){(6h conjunction with Exemption
(b)(7)(C), to withholdidentifying information related t¢l) federal law eforcement agentsnd
employees;(2) nondlaw enforcement thirgharties; and (3) state and local law enforcement
personnel.Def.’s Stmt. at § 36; Chisholm Deelt 32 TheFBI applied Exemptions (b)(6) and
(b)(7)(C) to withhold the names and badge numbelacaf and state law enforcema&mployees.

Def.’s Stmt.at  62; Hardy Decl. at § 12In each instance, the agencies weighed the adverse
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effects of he release of the information tive individuals involvedgainsthe benefit to the public

that discloste could be expected to provi@nd concludethat the interest in privacy was greater.
Def.’s Stmt.at {1 38-44, 60—63; Chisholm Decl. at 1Y 29, 31, 34, 37-9; Hardy Decl. at 1 14 n.2,
15.

This determination was in accordance with Circuit precedamt.enforcement personnel
conducing investigations have a wakcognized and substantial privacy interest in withholding
information about their identitieSeg e.g.,Lesar v. DOJ 636 F.2d 472, 487 (D.Cir. 1980).
Redaction of the names of federal law enforcement officers and support personnelmaitaer si
circumstancebas been routinely uphel@eed. Thus, theCourt agreeghat disclosuref personal
information of law enforcementpersonnel may hinder thabiity to conduct ongoing
investigations, may lead to unwarranted harassment, and may otherwise daarsassment and
constitutethe invasion of privacy that is contemplated byhe Exemptions. These concerns
significantly outweigh what littl¢he information could add to the public understandinageincy
operations. See, e.g.Banks v. U.S. Dep't of Justjc@l3 F. Supp. 2d 132, 144 (D.D.C. 2011)
Schoenman. FBI, 763 F. Supp. 2d 173, 198 (D.D.C. 2011).

This Cirauit hasalsoconsistently held that Exemption 7(C) protects the privacy interests
of all persons mentioned in law enforcement records, including investigators, suspeesses
and informantssee SchreckeB49 F.3d 657 at 661, and has determined that such thipdrty
information is ‘tategoricallyexempt” from disclosure under Exemption 7(C), in the absence of an
overriding public interest in its disclosurBation Magazine, Washington Bureau v. United States
Customs Servicel F.3d 885,894,896 (D.C. Cir. 1995facknowledging the “obvious privacy
interest” cognizable under Exemption 7(C) and extending this interest “to thirespaho may

be mentimed in investigatory fil€3.
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The disclosure of the naga ofindividuals mentioned in law enforcement files would serve
a significant public interest only where “there is compelling evidence thagémewadenying the
FOIA/PA request is engaged in illegal activity,” and that the information sought “issegen
order to confirm or refute that evidenceJavisv. Dep’t of Justice968 F.2d 1276, 1282D.C.

Cir. 1992) PIlaintiff demonstrates no such public interbstewith respect toeitherthe law
enforcement personnel or the thipdrties mentioned in responsive recor8seSafeCard Servs.,
Inc., 926 F.2d at 1206.

But in his opposition, plaintiff advances other objections to the redactions made by th
agencies here. Hagues that “it is a logical absurdity to claim that disclosure should bibpech
because of a concern for ‘unwarranted invasion of personal privaey thik subject parties, Bone
and Walser, have been publicgdkyc] revealed.”Pl.’s Opp.at 51 2 Plaintiff makes a good point
But courtshadheld thatthird-partiesdo not waive their privacy interests government records
for FOIA purposesevenif they have previously testified in open coupetrucelli v. DOJ51 F.
Supp. 3d 142, 168 (D.D.C. 2014And these third parties maintain an interest in their petsona
privacy even if plaintiff already knows, or is able to guess, their identitets See also Elliott v.
FBI, No. 061244 2007 WL 1302595, at *6 (D.D.C. May 2, 200Meserve v. DONo. 041844,
2006 WL 2366427, at *7 (D.D.C. Aug. 14, 200&grdner v. DOJ No. 030180 2005 WL
758267, at *19 (D.D.C. Mar. 31, 2005). Therefore, plaintiff’'s argument does not carry the day.

Also, to overcome these exemptionglaintiff “must show that theublic interest sought
to be advanced is a significant one, an interest more specific than having the tiofoforaits
own sake,” and that “the information is likely to advance that interasational Archives &
Records Admin. v. Favish41l U.S. 157, 172 (20043 Blackwell 646 F. 3d at 41.Plaintiff

states:“This is a matter of [pqintiff's freedom. Surely the issue of wrongful convictions
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outweighs a nosexistent privacy interest.” Pl.’s Opp. at 5  XVhile the Court certainly
recognizes that plaintiffpersonalinterest in the material is strontis Circuit has explained that
the public interest in disclosurembodied in the FOIA statuteloes not include helping an
individual obtain information for his persdnase” to overturn a goviction. Oguajuv. United
States 288 F.3d 448, 450 (D.CCir. 2002),vacated and remanded on other grounsi¥l U.S.
970, 124 (2004 )einstated 378 F.3d 1115 (D.CCir. 2004) gitation omitted; Johnson v. Exec.
Office for U.S. Attorneys310 F. 3d 771, 777 (D.C. Cz002) (holding that FOIA/PA doegot
offer a remedy for alleged violations of constitutional rights even if plaintiénitls to use the
requested records to support a challenge to his criminal conyicttow, in any event, plaintiff
has been provided with the substance of the conversations he requested; what is algethie
personal identifying information.

Therefore, defendahtasjustified the withholding of this information throughkEmptiors
6 and 7(0. Seelesar, 636 F.2d at 487. The submitted declarations aspecific as to what
information is being withheld and why the privacy interests clearly outweigh anig pubtest,
they are neitheconclusory or vague, and there is no evidemcehe record of bad faith on the
part of theagencies.See id.

D. FOIA Exemption: 5 U.S.C. 8 522(b)(7)(F) (“Exemption 7(F)")

Exemption 7(F) protects law enforcement information that “could reasonablypbetest
to endanger the life or physical safety of andividual.” 5 U.S.C. 8 552(b)(7)(F). Exemption
7(F) hasbeen invokedto protect the identitie®f informants, sources, and law enforcement
personnel.Hammouda v. Dep’t of Justice Office of InRwlicy, 920 F. Supp. 2d 1@6 (D.D.C.
2013);Fischerv. U.S. Dep't of Justic&g23 F. Supp. 2d 104, 111 (D.D.C. 201BIgnton v.Dep’t

of Justice 182 F. Suppzd 81, 87 (D.D.C. 2002). Theemption is also designed to specifically
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protect law enforcement officers and special agedesBlanton 182 F. Supp. 2d 81, 87 (D.D.C.
2002);see also Jimenez v. F.B.938 F. Supp. 21, 331 (D.D.C. 1996).Information withheld
pursuant to Exemption 7(F) is also subject to withholding pursuant to Exemptions7¢Gnd
althoughno balancing test is required for protection under Exemption 3@9. Raulerson v.
Ashcroft 271 F. Supp. 2d 17, 29 (D.D.C. 2002).

Here,ATF invoked Exemption 7(F) to protect the names of both agendthird-parties
whose safetyould potentiallybe at riskif their names were releasddef.’s Stmt. atf| 45-47;
Def.’s Mem. at 6-18; Chisholm Decl. at § 484. These individals are arresting agents and
undereover informantavho were involved irplaintiff's investigationandprosection, and they
fall squarely within the category of iMdualswho warrant protection und&xemption 7(F).Id.;
See Hammoud®&20 F. Supp. 2d at 2@iation omitted). While the Court finds that Exemptions
6 and 7(C) are applicable to the same information, alternatively, relan&xemption 7(F) is
also appropriate.

E. Documents WithheldUnder Seal

Finally, defendant withheldertain documents that are under seal @nsto an order of
the U.S. District Court fothe Middle District of North CarolinaDef.’s Stmt. at 11 7, 10, 12, 23.
Plaintiff has not explicitly contestetiese withholdings, bute is generally aggrieved that he has
not received a full release ofceds. Pl.’s Opp. at 5-6.

This Circuithas held that documents protected under seal by oalet are protected
from FOIA disclosure. Unlike a tonstitutionally compe#id disclosure to a single partjuring
discovery in criminal litigationCottonev. Reng 193 F.3d 550, 556 (D.@ir. 1999), a disclosure
of information under the FOIA is a release not only to the requester but to the puatgeat

The supporting declarations from EOUSA and USAO/NCM demonstrateddfahdant
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properly withheldsealed documents from disclosur®wens Decl. at 1-8; Jolly Decl. at T 14
n.2, 1921, 23; Jolly Exs. Q, SDefendanimade efforts to determine whicbcords were under
seal, both initially, and theagainin response to directives from OISee id. The public record
corroborateslefendant’s declarations regarding the nature and status of the sealed doatiments
issue. SeeUSA v. Michaelet alNo. 1:10€r-00379 (CCE-1JM.D. N.C.), at ECF Nos. 5, 41, 51,
92, 95, 98, 115, 136, 137Therefore, the Gurt finds that the withholding of the sealed court
documents was appropriate.
F. Segregability

UnderFOIA, “even if [the] agency establishes an exemption, it must nonetluéessse
all reasonably segregable, nonexempt portions of the requested sgtdrdthv. U.S. Dept. of
Justice 642 F.3d 1161 1167 O.C. Cir. 2001)(internal quotation marks and citation omitted).
“[Ilt has long been the rule in this Circuit that yexempt portions of a document must be
disclosed unless they are inextricably intertwined with exempt portiddgderness Soc'y v. U.S.
Dep't of Interior 344 F.Supp.2d 1, 18 (DD.C. 2004) (quotingMead Data Cent., Incv. U.S.
Dep't of Air Force 566 F.2d 242, 260 (D.CCir. 1977)). Thus, an agency must provide “a detailed
justification and not just conclusory statements to demonstrate that all regssegidgable
information has been releasedvalfells v. CIA 717 F.Supp.2d 110, 120 (D.D.C2010) (internal
guotation marks and citation omittediowever, “[al]gencies are entitled to a presumption that
they complied with the obligation to disclose reasonably segregableiahatehich must be
overcomeby some “quantum of evidence” frothe requesterSussman v. U.S. Marshals Serv.
494 F. 3d 1106, 1117 (D.Cir. 2007).

Here, the agency declarants aver that they hewiewed the responsive documeratsd

that allnon-exempt and segregallgormation has been produceDef.’s Stmt. at 1819; Def.’s

24



Stmt. at 1Y 44, 48, 57, 647, 68; Chisholm Decl. at {1 40, 45; Hardy Decl. at Y 16187
Defendansubmits an ATF declaration asserting that the dootsreave been reviewetthat“no
additioral information could be released[,]” and that “[a]ll releasablermation has been
provided.” Chisolm Decl. at 1 45. The FBI providesrailar declaration, stating that “[p]laintiff
has been provided all responsive fex@mpt records or portions oftrds referred to the FBI for
processing,” Hardy Decl. at § 17, addscribingthe segregability assessment process in great
detail,id. at 1 1#18. Theserepresentatiogaresufficient. See id

A declarationattesting to the performance of a review of the documants a Vaughn
index describing eackvithholding, satisfies the FOIA's segregability requiremefee, e.g.,
Jomson 310F. 3dat 776 Loving v. Dep't of DefensB50 F.3d 32, 41 (D.Cir. 2008. Defendant
supplies a Vaughn index describing the withheld documeftse generallyVaughn Index.
Plaintiff has not provided any basis to question the ¢add presumption afforded to éke
representationsSeeJohnson310F. 3d at 776. Thus, the Court concludes ttefendant has
satisfiedits segegability obligations unddfOIA.

PLAINTIFF'S MOTON FO R DISCOVERY

With his opposition, plaintiff filed what he refers to amation for discovery“Mot. for
Disc.”) [ECFNo. 21-1]. Plaintiff requestshat all tape recordings, transcripts, intewsereports,
and note$rom thecriminal matter be releaseghrticularlythoserelated to Bone, Walser, and two
other named individuals. Pl.’s Mot. for Disc. at 1 § A. Plaintiff seeks this discosqrytatial
evidence in support of a collateral attack on his conviction, pursuant to 28 U.S.C. F225Eff
believes that the alleged withholding of such mateli@ing his underlying trial constituted a due
process violation undd@rady v. Marylangd373 U.S. 83 (1963), and he further alleges ineffective

assistance of counsel. Mot. for Disc. at 2—4.
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In essence, what the plaintiff calls a motion for discovery is just a requést fsroduction
of the same records caeel by the FOIA request. This miag the appropriate subject of discovery
in the criminal case, but it does not relate the issues to be resolved in thistmwiluacer the
Freedom of Information Act. Ad,in any event, “[discovery in FOIA is rare and should be denied
where an agency’declarations are reasonably detailed, submitted in good faith and the court is
satisfied that noaictual dispute remainsBaker & Hostetler LP v. U.S. Dep’t of Commercé73
F.3d 312, 318 (D.C. Cir. 2006y¢otingSchrecker217 F. Suppat 35. This Court has found
that the dedrations submitted by defendant anéficient to meethe summary judgment standard,
and defendant has averred tladltreleasable transcripts, or portions of transcripts/e been
providedwith appropriateedactionDef.’s Reply at 3 1 1, 6 1 2, 6 § &o, plaintiff's motion will
be denied as moot.

In his submissions, plaintiff has characterifieid action as aontest betweetDavid and
Goliath” Pl.’s Opp. at 1 1 1. The Couwtbserves that plaintiff, proceedipgo se has handled
this case in an effective manner, and that his persistence has been rewarded vattutti®p of
a significant quantity of records, even if others have been lawfully withheld.

CONCLUSION

For the foregoing reasons, the Court concludesdif@ndantconducted reasonable and
adequate searchesretorddor materialgesponsive tplaintiff's FOIAand Privacy AcRequest
andthatthere was a basis in law for usthholdings. Defendant haalsosatisfied the segregabiyjit
requirement under FOIA. Accordingly,ehCourt will grant defendant’snotion for summary

judgment, and plaintiff's request for discovésylenied. A separater@er will issue

/sl
AMY BERMAN JACKSON
Date: September 27, 2018 United States District Judge
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