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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CRESTEK, INC. & SUBSIDIARIES, et al.,

Plaintiffs,

V. Case No1:17-cv-00200(TNM)
INTERNAL REVENUE SERVICE,

Defendant

MEMORANDUM OPINION

Crestek, Inc. & Subsidiariemndits CEO, J. Michael Goodsdpollectively, “Crestek”)
challenge the Internal Revenue Sensaesponse to their Freedom of Information Act, or
FOIA, requests for 22 categories of documents relatéteioincome tax liabilitiefrom 2006 to
2014. SeeCompl. Exs. 1, 3.ThelRSidentified 14,482 pages of responsive records, 12,467 of
which it produced in full Mot. Summary J. Decl. of William \Spatz (Spatz Decl.) Bf7. The
IRS invokedseveralFOIA exemptions to withhold 920 pages in full and to redact portions of the
remaining 1,095 pagesd. { 7. During this litigation, he IRS resolvedsomedisputeshy
disclosing additionainaterials Reply ISO Mot. Summary J. Supplemental Decl. of William V.
Spatz (Supp. Spatz Dec).1 20, Second Supplemental Decl. of William V. Spatz (Supp. Spatz
Decl. 1l), ECF No. 41, 11 8-9But Crestekstill challengs theadequacy of thtRS's searchor
responsive recorddlt alsodisputesmanywithholdings and redactioribat the IRSnadeunder
FOIA’s exemptions for documents that would not otherwise be available to privaés prar
litigation and for law enforcemeéinformation that could reasonably be expected to compromise

a confidential source or to risk circumvention of the law by disclosing investigatiniques
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and proceduresBecause the search was adequateahfehst ae FOIAexemption justifies
eachwithholding and redactiothe RSs Motion for Summary Judgment will be granted.
|. LEGAL STANDARD

To prevail on a motion for summary judgment, a movant must show that “there is no
genuine dispute as to any material faotl the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(ajee alscAnderson v. Liberty Lobby, Ine&t77 U.S. 242, 247 (1986)
Celotex Corp v. Catretd77 U.S. 317, 322 (1986)0IA requires federal agencies to “disclose
information to the public upon reasonable request unless the records at issue fall within
specifically delineated exemptionsJudicial Watch, Inc. v. FBb22 F.3d 364, 365-66 (D.C.
Cir. 2008) see als® U.S.C. §52(a)(3)(A) (equest must “reasonably descf]beecords
sought). Sa a FOIA defendant is entitled to summary judgmentshiawsthatthere is no
genuine dispute abouthether‘each document that falls within the class requested either has
been produced, is unidentifiable or is wholly exempt from the Act’s inspection reguitei
See Weisberg v. Dep’t of Justié27 F.2d 365, 368 (D.C. Cir. 1980). Courts decidévast
majority” of FOIA cases on motions for summary judgmeseeBrayton v. Office of United
StatesTrade Rep 641 F.3d 521, 527 (D.C. Cir. 2011).

To show that any unproduced documents are exempt from FOIA, an agency may file
“affidavits describing the material withheld and the manner in which it falls within the
exemption claimed King v. Dep’t of Justice830 F.2d 210, 217 (D.C. Cir. 1987). To show that
any unproduced documeraee undentifiable a defendant must show “a good faith effort to []
search for the requested records, using methods which can be reasonabgdéxpeotiuce the
information requested.Oglesby v. Dep’t of the Arm920 F.2d 57, 68 (D.C. Cir. 1990). In

other words, the defendant must “demonstrate beyond material doubt that its search w



reasonably calculated to uncover all relevant documentation Magazine v. Customs Sefil
F.3d 885, 890 (D.C. Cir. 1995). The touchstone of the analysis is the reasonableness of the
search, not the records produc&ke Hodge v. FBV03 F.3d 575, 580 (D.C. Cir. 2013) (“[T]he
adequacy of a search is determined not by the fruits of the search, but by the appesgrizite
[its] methods.”);Mobley v. CIA806 F.3d 568, 583 (D.C. Cir. 2015) (“[A] search, under FOIA, is
not unreasonable@mply because it fails to produce all relevant material.”).

An agencyhas discretion toraft its search to meet this standarl does not have to
search every system if additional searches are unlikely to produce any maatimalSee
Campbell vDep'’t of Justice164 F.3d 20, 28 (D.C. Cir. 1998). Searching for records requires
“both systemic and casspecific exercises of discretion and administrative judgment and
expertise.” Schrecker v. Dep’t of Justic849 F.3d 657, 662 (D.C. Cir. 2003Thisis “hardly an
area in which the courts should attempt to mimi@age the executive branchd. To establish
the reasonableness of its search, an agency can submit a “reasietaibdg affidavit, setting
forth the search terms and the type of search performed, and averringfilest lédely to
contain responsive materials (if such records exist) were searoBgtesby 920 F.2cht 68.
Agency declarations enjoy “a presumption of good faith, which cannot be rebuttedddy ‘pur
speculative claims about the existence and discoverability of other docum&ateCard
Servs. Incv. SEC 926 F.2d 1197, 1201 (D.C. Cir. 1991).

1. ANALYSIS

A. ThelRS Conducted an Adequate Search

TheIRS hasprovidedaffidavits describingts searcHor responsive documents. Mot.
Summary J. Declaration of Charlene Inman (Inman Decl.) 11 4-11; Spatz Ded. 1{/Has

also provided an affidavdtatingthat “[t]o the best of my knowledgéhereare no other files



responsive t¢Crestek’s]FOIA requests that would be located in any other office or location.”
Supp. Spatz Decl.| 13 Crestek challengeboth the sufficiency of these declarations and their
credibility. SeeOpp. to Mot. Summary J. &- SurReply to Mot. Summary J. 1-2.

Crestek raisetwo challenges to the sufficiency of the IRS declaratiémst, Crestek
complairs that the declarations do not say the IRS located “all responsive documents.” Opp. to
Mot. Summary J. 6. But the law does not require such a representagerMobley806 F.3d at
583 (noting that a search may be adequate even if it does not idémefg\zant material).If
Crestekintended to point out that the original declarations didstatethatthe IRS searchesll
files likely to contain responsiveaterialssee Ogleshy920 F.2dat 68, the Supplemental Spatz
Declaration remedgethis deficiency.SeeSupp. Spatz Decl.| 13.

SecongdCrestekcomplairs thatLisa Rodriguez and Carmen PresiRalberts, “who
actuallyoriginally gathered and identified the documents,” did not author the declarations. Opp.
to Mot. Summary J. 6. B@restekcites nolegal authority stating thalhe person who conducted
a search must author the agency’s declaratigomrovethe search’saddequacy.See id.Nor does
it cite anything in the record to suggest that the declarants did not conduct the s¢laegh a
claim. See id.see alsdnman Decl. 1#-11 (describing steps Ms. Inman tdokdentify
responsive records); Spatz Decl. {1 4-5 (describing steps Mr. Inman took toidddiifonal
responsiveecords);Supp. Spatz Decl.119, 1143 (same}. | conclude the IRS declarations are
sufficient. See Assassinatighrchives & Researc@enter, Inc. v. CIA__ F.Supp. 3d _ 2018

WL 3448229 at *3 (D.D.C. July 17, 2018) (“No statutory provision or court precedent requires

1 Ms. Inman states that she asked Ms. Rodriguez for files in her possession and thatkiedy w
together to determine which records were responsive. Inman Dec§, ] 9vs. Inman also
states that Ms. PresinRloberts told her Crestek had obtained discovery of the non-privileged
portions of its file for the tax years ending in June 2008 and June BRD(OP8. But this does

not show a need for declarations by Ms. Rodriguez and Ms. Presinal-Roberts.
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affidavits from all government employees involved in the search or dictates vamg dihem
should be the affiari).

Crestek hasalsofailed toovercome th@resumption of goodaith accorded to the IRS
declarations.See SafeCar®26 F.2d at 1201Crestek challengghe Inman Declaration’s
credibility on two groundsFirst, Crestek challengats credibility because the record does not
contain independewnialidationof its statementhat Ms. Inman left a voicemail for Crestek’s
attorney asking if some of Crestek’s FOIA requests were satisfiedtywvdiry that Crestek had
obtained in other litigationOpp. to Mot. Summary J.%But Crestek offes no basis for
demanding corroborating evidencgee Ogleshy20 F.2dat 68 (holding that a court may rely
on an affidavit to determine the adequacy of a FOIA sea®bdondCrestekchallengsthe
Inman Declaration’sredibility becaus¢he IRSdid not produce responsive documents until
April 2017 even though the declaration says that the IRS gathered 2,580 pagessfhecor
March 2016 and another 445 pages of records by October B0¥566. Butit offers only
speculation to suggest that these facts are inconsiSeptSafeCar®26 F.2d at 1201 (holding
that speculation cannot overcome the presumption of good faith). Neither ofhladleages to
the InmarDeclaration’s credibility has merit.

Crestek also challengéhe Spatz Dearation’s credibilityfor two reasons.First, it
complairs that Spatzrelied on others to identify responsive recardd that this was

unreasonable since fdentified responsive records that others did not fikdat 6. But the

2 Crestekseens to infer that if Ms. Inman had left this voicemail the IRS would have repeated
herquestion or referenced hasicemail in letterdo Crestek serttetween January and October
2016 stating that the IRS needed additional time to collect responsive documerRepup

Mot. Summary J. 2. But there is no contradiction between Ms. Inman’s question whetloér part
Crestek’sFOIA request had been satisfied and the letters’ position that additional records were
necessary teatisfyCrestek’sFOIA request in heirentirety.
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Spatz Declaratior-andCrestek’sobservatiorthatMr. Spatzidentified responsive recordsat
others overlooked—shows that he did not simply rely on ath&psitz Decl{4-5. Second
Crestek challengethe Supplemental Spatz Declaration’s credibti&égcauseét references
Ms. Inman’s voicemail withouéxplaining how he would have personal knowledge of it. Sur-
Reply to Mot. Summary J. 1-2. But the Suppleme8fatz Declaratio explains that Mr.
Spatz’s information about Ms. Inman’s voicemail was based on her represent&igus Spatz
Decl.l 1 8. And none ofthe statements th@lrestek challengeare material to the adequacy of
the IRS’s search for responsive recor8®, | conclude that thdeclarationgprovidesufficient
and credible evidendbatthe IRS conduetdan adequate search.
B. ThelRSHasJustified All Disputed Exemption 5 Redactions and Withholdings
Exemption 5 applies tariter-agency or intra-agency memorandums or letters that would
not be available by law to a party other than an agency in litigation with the agénigyS.C.
8 552(b)(5). FOIA gualifies Exemption 5 by sayingtththe deliberative process privilege shall
not apply to records created 25 years or more before the date on which the recerds we
requested.”ld. In addition to protecting documents that enjoy the deliberative process privilege
Exemption 5 protects doments subjecbtthe attorneyvork-product privilege anthe attorney
client privilege Coastal States Gas Corp. v. Dep’t of Energi/7 F.2d 854, 862 (D.C. Cir.
1980). The IRS invokes all three privileges for overlapping sets of documents.

1. ThelRSHasJustified All Disputed Deliber ative Process Redactions and
Withholdings

The deliberative process privilege protects the confidentiality of “doctsreflecting
advisory opinions, recommendations and deliberations comprising part of a processhby whic

governmental decisions and policies are formulat®lRB v. Sears, Roebuck & C421 U.S.



132, 150 (1975). A document must be predecisional and deliberative to enjoy this privilege.
Mapother v. Dep’t of Justi¢& F.3d 1533, 1537 (D.C. Cir. 1993).

An agency invoking the deliberative process privilege “has the burden of dstaplis
what deliberative process is involved, and the role played by the documents in ibsuedarse
of that proces$ Coastal States Gas Corl7 F.2d at 868. In making this showing, 1]
identity of the parties to the memorandum is important; a document from a subommate t
superior official is more likely to be predecisional, while a document moving in the tgposi
direction is more likely to contaimstructions to staff explaining the reasons for a decision
already made.”ld. The content of the document is also important becdastial material
must be disclosed but advice and recommendations may be withMagother 3 F.3d 1537.
An agencys description otach document redactedwithheld plays a particularly important
role in the context of the deliberative process privilege because this “priislegalependent
upon the individual document and the role it plays in the administratdeess.” Animal Legal
Def. Fund v. Dep’t of Air Forced4 F. Supp. 2d 295, 299 (D.C. Cir. 1999).

The IRS originally invoked the deliberative process privilege to redact oholit 168
groups of responsive records. Spatz Decl. f{@2stek agued that the IRS had not shown all
the documents to be predecisional since the IRS did not state when each dewasnenttenor
when the relevant decisions took place. Opp. to Mot. Summary JC8&8tek also argued that
the IRS had not shown all the documents to be deliberative since the IRS had notddéetifie
author and recipientld. at 9. Crestekdid not specify which oits arguments applied to whiat
the IRS’s withholdings and redactions under the deliberative process privilege.

The IRS responded restek’schallenge with a supplemental declaration that

establishedhe applicability of the deliberative process privilege to 15 of the 168 groups of



records at issueSeeSupp. Spatz Decl. I. The supplemental declaration clarified why 46 groups
of records were predecisiondd. { 19. But the IR&lentifiedthe author and recipient of only
15 of the records that it showed to be predecisioBaESpatz Decl. 19 (Items 1-3), 20 (Items 3-
4), 27 (Item 3), 28 (Items 6-7), 36 (Items 3-4), 38 (Item 3), 39 (Items 2-3 and 5), 41 (Item 1).
Because the IRS did not show that the remaining 153 groups of records were botisipredec
and deliberative, | ordered the IRS to produce these records or submit another supplement
declaration explaining the basis for its withholdings. ECF #38 (May 14, 2018 Order).

The IRS responded to my order by producing 1,247 pages of responsive records without
deliberative process redactions and submitting a supplemental declaratidiiytatgus
withholding ofthe 186 pages that remainaidissue. Supp. Spatz Decl. Il 1 8-Trestek’s
response to the supplemental declaration raisesfine¢e€oncerns

First, Crestek expressesncern about the declaration’s statement that “the IRS Appeals
Office uses alternative dispute resolution techniques to promote agreemeht ardinary
prohibitions against ex parte communications between IRS Appeals OfficerdantR$
employees do not apply to Fast Track.” Pls.” Opp. to Supp. Spatz Decl. Il 1 (quoting Supp.
Spatz Decl. 1l L2). Crestekspeculats that any ex parte communications that took place
“would not properly be a part of the IRS deliberative proceks.at 1-2.2 The IRShasclarified
that itredacted six emails reflecting the content of ex parte communicatnoles the
deliberaive process privilege. Supp. Spatz Decl. Ill § 9. These communications were about

whetherthe issues in Crestek’s case wsugable forFast Track settlemeand about how the

3 Crestek doenotdirectly challeng theproprietyof ex parte communicatioteemselves The
IRS has explained their propriety under the applicable statute and RevenwuRrecel under
Crestek’s Application for Fast Track Settlement, which contains a voluntavgmof
restrictions on ex parte communications. Third Supplemental Declaration @Il Spatz
(Supp. Spatz Decl. 11§ 3-5.



IRS might withdraw the Fast Track application if it wish&ee idf18-9. They were
predecisional and deliberative because they helped the IRS decide whethene¢adtast
Track settlement or withdraw the Fast Track application. Crelétiekot renewts opposition to
thewithholdingof these communications after the IRS described their contentsnay event
| find that the IRS has adequately proven their privileged st&eas.Mapother3 F.3d at 1537
(holding that Exemption 5 applies to documents that are both predecisional anchtiedipe
SecongCrestek challengghe IRS’s redactions to six pages of emails. It notes that the
redactions protect discussions aboutefiectof a request for assistance that Crestek made to the
Taxpayer Advocate Office, and it asserts that these discussions have no cono¢cgdRE’s
deliberations about Crestek’s tax liability. Pls.” Opp. to Supp. Spatz Decl. || Zh&IRS
explainsthat the discussions do have a connection to the IRS’s deliberative process.e Bexzaus
Taxpayer Advocate Office has significant power over IRS employees andaguire them to
take an action permitted by law, to refrain from taking any action, or to stogctiog under
way, Crestek’s request for assistance caused “serious uncertainty’tebaeit steps for
Crestek’s case. Supp. Spatz Decl. II0] So the IRS exam team discussed “what the IRS
could do in the Crestek audit while it was uncertaivether the Taxpayer Advocate Office
would intervene” in the team’s denial of Crestek’s Application for Fast Tratle®ent. Id.
1 12. These are deliberations that preceded a decision about what next steps sheu&h
take, and they enjoy the protection of the deliberative process privilege.
Third, Crestek challengethe adequacy of Paragraph 27 of the IRS’s second
supplemental declaration because the IRS “does not provide the identifying nahees of

individuals claimed to be the IRS Counsel who engaged in communications.” Pls.” Opp. to



Supp. Spatz Decl. Il 2.But the IRS has not claimed that any of the redactions and withholdings
in question protect communications in which an IRS counsel participated. Spatii Peal.
The IRS @scribes the records as entries in Appeals Officer Koprowski’'s CasétyARtecord
that reflect her conversations with Tax Computation Specialist Jen Xenakiza drafts of a
statutory notice of deficiency with handwritten annotatioeleved to have been mabig
Ms. Koprowski. Id. Crestek igight that the IRS has not provided the names of any IRS counsel
related to these record8ut that does not undermine the IRS’s clainpri¥ilege.

After several roundsf briefing, four declarons, and extensive production, the parties
have narrowed their disputes about the deliberative process privilege down tosiinese idone
of theCrestek’sarguments about these issues has merit. So | will grant the IRS’s motion for
summay judgment on its redactions and withholdings under the deliberative process privilege

2. ThelRSHasJustified All Disputed Attorney Work-Product Privilege
Redactions and Withholdings

The attorneywork-product privilege protects the confidentialityroaterialsorepared in
anticipation of litigation by or for a party or by or for a party’s repnéestéve, including a party’s
attorney or agentTax Analysts v. IR217 F.3d 607, 620 (D.C. Cir. 1997) (citing Fed. R. Civ. P.
26(b)(3)). The IRS invokes tattorneywork-product privilege to redact or withhold 22 groups
of responsive records. Spatz Decl. | C4estek conceddhatthe IRS may have rightfully

redacted or withheld some of these documents. Opp. to Mot. SummargukiBargues that

4 Similarly, Crestekobjects to the fact that Paragraph 25 of the IRS’s second supplemental
declaration references protected communications with IRS counsel withowdipgaieir

names. Pls.” Opp. to Supp. Spatz Decl. Il 2 (citing Supp. Spatz Decl. Il  25). Butdhé sec
supplemental declaration mentions these documents only in passing to note that my order
required no supplemental explanation of why these documents are privilegefilipp. Spatz
Decl. Il 125. The names of the IRS counsel appear in the IRS’s first declaration. SgatODe
(Items 13), 27 (Item 3), and 36 (Item 3). As my order suggested, there waedfr the IRS

to repeat this information in its second supplemental declaration.

10



the Court cannot evaluate the applicability of the privilege to any of the dataimeguestion
because the IRS has not stated when it first anticipated litigation, making it imptsséile
whether the documents were prepared in anticpadf litigation 1d. Crestek also argge¢hat
the Court cannot adequately evaluate the applicability of the privilege to datsufar which
the IRS has natpecified the name dfie author, sendeoy recipient Id.

The IRS hasesolvedCrestek’s first concern byubmiting a supplemental declaration
stating what litigation the IRS anticipated in preparing each document fan wiias invoked
theattorneywork-product privilege and stating the date on which the IRSdistipatedhat
litigation. SeeSupp.Spatz Decll 114-17° Crestek’ssecond concerapparently applies to
five documents withheld irufl: AlthoughCrestek again hasot specified which withholdings
wishesto disputethe IRSfailed to specifithe name of the author, sender, or recipientour
draft annotatetimelines andnerequest for a tax computation specialiSeeSpatz Decl.

1 14(a). But the IR8as statethat the timelines were prepared at the direatiibliRS counsel to
help respond to allegations of miscondud. This showghat the timelinesvere preparedly or
for a party—the IRS—andby or for a party’s representativdRS counsel See Tax Analysts
117 F.3d at 620. Anid has stated thdhe requestor a tax computation specialisas based on
legal advice given tMs. Koprowskj an IRS employeeupportingan inference than IRS
representative madke requestSeeSpatz Decl. 14(a). So, Crestek hasailed to raig any

viable challenge to the IRS’s invocation of the attonweyk-product privilege.

5> Even without this supplemental declaration and without specific dates ontiwkitiRS
anticipateditigation, the IRS provided sufficient information to determine that several
documents constituted attorney work produsee, e.g.Spatz Decl. 14 (eyplaining that the
IRS reasonably anticipates litigation whenever it prepares a statutarg abteficiency and
listing withholdings related to the preparation of a statutory notice of defigienc

11



3. ThelRSHasJustified All Disputed Attorney-Client Privilege Redactions and
Withholdings Except Five Withholdings for Documents That Enjoy the Attorney
Work-Product Privilege

Exemption 5 and the attornelient privilege extend tocbnfidential communications
from clients to their attorneys made for the purpose of securing legal advex@ioes” and to
“communications from attorneys to their clients if toenmunications rest on confidential
information obtained from the clieht Tax Analysts117 F.3cat618. ‘In the governmental
context, theclient may be the agency and the attorney may be an agency lawgiemhe IRS
invokes the attorneglient privlege to redact or withhold 30 groups of responsive records.
Spatz Decl. 113. As with the attorney work-product privilegérestek concedeahat the IRS
may have rigttlly redacted or withhelthese documentsOpp. to Mot. Summary J. 7-8. But
Crestekargues that the IRS has not adequatetyablishedhe applicability of the privilege to
documents for which it has not expressly identified who provided advice or information to
whom. Id.

Once againCrestek hasot troubled to specify which documeiitbelievethe IRS
improperly redactedr withheld. See id.But | have identified only six records that the IRS
withheld in full without expressly stating who provided advice or information to whone oD
these is a markup by IRS Counsel Rodriguez of a draft letter by IRS BtaBally Warner to
Crestek’s ounsel. Spatz Decl. § 13(a). Although the IRS does not expressly state who Ms.
Rodriguez provided the markup to, the IRS’s description of the document makestihaleds.
Rodriguez offered her advice to Ms. Warn8ee id. This puts it within thescopeof the
attorneyelient privilege. The IRS has not described thigner fiverecords with enough detail to
allow me to determine that the attorrgient privilege appliesThese records agerequest for a

Tax Computation Specialist and four draft annotated timelines prepared at odingetion to
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help respond to allegations of miscondusee id.But theystill enjoythe attorney work-product
privilege, as discussed above, so no disclosure is neceSsasupra,Part 11.B.2.

C. ThelRSHasJustified All the Exemption 7(D) Redactions and Withholdings

Exemption 7(D) shields from disclosure “records or information cadgdorlaw
enforcement purposéthat “could reasonably be expected to disclose the identity of a
confidential source.” 5 U.S.C. 8 552(b)(7). The IRS had a confidential soyoeceedings
against Crestek, it has ndisclosedhis source, and it has withhedd redacted.7 groups of
responsive records that could reasonably be expected to identify the source. MotnBlimma
12; Spatz Decl. § 29Crestekargues thatit already knows the identities of two whistleblowers,
that one of therhaswaivedher rights to confidentialityand that the other has no right to
confidentiality because he did not provide information directly to the IRS on a Form ppl. O
to Mot. Summary J. 10. My review of the record, the briefing, and the IR8amera
submission persuade rtwerejectCrestek’s argumentFurther explanation on the public record
would thwart the purposes of the exemption, but | am satisfied that the IRS’s dtigsohnd
redactions are necessary to avdisclosing the identity of a confidential sour&ees U.S.C.

8 552(b)(7).

D. ThelRSHas Justified All the Exemption 7(E) Withholdings

Exemption 7(E) protects from disclosure “records or information ceahpdr law
enforcement purposéthat “would disdose techniques and procedures for law enforcement
investigations or prosecutions, or would disclose guidelines for law enforcemestigations
or prosecutions if such disclosure could reasonably be expected to risk circumveri®n of t
law.” 5 U.S.C. 8 552(b)). The IRS has withheld or redacted 15 groups of responsive records

under Exemption 7(E). Spatz Decl. { ZZrestekchallenge the withholding o6ix partially-
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completed copies of IRS Internal Form 11369. Opp. to Mot. Summary J® Fh6.IRS uses
Internal Form 11369 to evaluate information provided by whistleblowspsatz Decl. R4(a).
Release ofthis information would disclose the process by which the IRS evaluates whiséeblow
informationand risk circumvention of the lawspatz Decl. 4. Thus, Exemption 7(E)
applies’

E. Crestek HasNo Right to Discovery

Crestek’sSurReplyrequests that | postpone a decision on the IRS’s Motion for
SummaryJudgment untiCrestekconductsdiscovery. Sur-Reply to Mot. Summary J. 2, 486.
A party opposing a motion for summary judgment may seek discovery based on antaffidavi
declaration specifying the reasons that it cannot yet present thedaessary to justify the
opposition. Fed. R. Civ. P. 56(dJ.o specify adequatelyre reasons for further discovery, a
party opposing summary judgment must “indicate what facts [it] intetmldscover that would

create a triable issue and wfity could not produce them in opposition to the mation

® Crestekstates that the Spatz Declaratidists four documents under the description “Partially-
Completed IRS Internal Forms 11369d. But the Spatz Declaration lists pages 12791-12796,
12944-12946, 12957-12959, and 13027-13032 under this description. Spatz Decl. T 24(a).
These pages contasix partially completed copies of Internal Form 11369. Spatz D8i()
(invoking Exemption 7(D), which also applies as stated above).

" Crestekdoesnot dispute that Exemption 7(E) applies to a blank copy of Internal Form 11369.
SeeOpp. to Mot. Summary J. 9-10 (disputing only the withholding of partially completed
forms);see als@&patz Decl. R4(a) (listing a blank Internal Form 11369 among the documents
withheld). Although it might be possible to produce the entries made omavaie redacting

the form itself, such a production would necessarily reveal information abouitbiest of the
form and the types of information that the form treats as relevant to a law eméotagecision.

8 Crestek’sSurReply alscargues, without citation to authority, that the public interest in its
FOIA request “outweighthe deliberative process privilege and enforcement privileges” asserted
by the IRS Id. at 46. This appears to be awvitation toset FOIA’s exemptios aside in

evaluating Crestek’s FOIA claimsf Crestekintends to argue that the public interest is a factor
under FOIA Exemptions 5, 7(D), and 7(E)hés forfeited this argument by failing to brief it
adequately.See Schneider v. Kissingdrl2 F.3d 190, 200 n.1 (D.C. Cir. 2005) (requiring

litigants to spell out their arguments rather than “leaving the court to do camsek”).
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Carpenter v. Fed. Nat'l Mortg. Ass'd74 F.3d 231, 237 (D.C. Cir. 1999). An affidavit or
declaration in support of further discovery must be factually supported and mayyrw rel
conclusory assertiondMessina v. Krakowert39 F.3d 755, 762 (D.C. Cir. 2006). “Discovery in
FOIA is rare” because courts have a right to melyagency declarations submitted in good faith.
Schrecker v. Dep’t of Justic217 F. Supp. 2d 29, 35 (D.D.C. 2002). Instead of ordering
discovery, courts generally request supplemental declarations whenitdialattarations fail to
provide all necessary information. “When an agemeyfidavits or declarations are deficient,”
asat firsttheywere here“the courtsgenerally will request that the agency supplement its
supporting declarations.Judicial Watch, Inc. v. Dep’t of Justicg#85 F. Supp. 2d 54, 65
(D.D.C. 2002). This I have already done.

Crestek imot entitlel to discoveryor at leastadditionalthree reasonsFirst,Crestek has
not suppomredits request for discovery with an affidavit or declarati@ee Hicks v. Gotbaym
828 F. Supp. 2d 152, 159 (D.D.C. 2011) (denying discovery when party opposing summary
judgment filed no affidavit or declaration). Seco@destek hasot specifiedwhat factghey
intend to discoverSeeCarpenter 174 F.3d at 237. Insteatlhasmerelypointed to the topics
wishesto investigate-why the IRS withheldvhistleblowetrelated documenind whythe IRS
declarations reference a voicemail not mentioned elsewhere in the. r&or&Reply to Mot.
Summary J2, 4. Third,Crestek hasot shown how discoveryauld create an issue of material
fact SeeCarpenter 174 F.3d at 2371 have alreadygletermined that the IRS properly withheld
whistleblowetrelated documents anlat ithasexplained this withholding as fully as possible
on the public record. And lave explained that there is no reastimer parts of the record must
referenceahe voicemail, whichin any eventis not material to my evaluation tife search or of

the redactions and withholdings. For all these reasinestek isiot entitled to discovery.
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[Il. CONCLUSION
For the reasons explained abaotves IRSis entitled to summary judgmené separate

order will issue.
2018.08.27
15:27:25 -04'00'

Dated:August27, 2018 TREVOR N. MCFADDEN
United States District Judge
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