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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SCOTT A. HODES
Plaintiff,
V. Civil Action No. 17€v-0219 DLF)
U.S. DEPARTMENT OF TREASUR)Yet al,

Defendants

MEMORANDUM OPINION

Plaintiff Scott A. Hodeseeks information about four contracts thieinal Revenue
Service(IRS) awarded to private companies to outsource debt collection for cttax
liabilities. Hodes filed this lawsuit afténe IRSrefused to disclosine contractscommission
percentage ratas response to his request under the Freedom of Information Act (FOIA), 5
U.S.C. § 552. Before the Court are four pending motions: (1) the Department of Treasury’s
Motion to Dismiss the Complaimis Against It, Dkt. 12; (2) th&kS’s Motion for Summary
Judgment on Plaintiff’'s FOIA Claim, Dkt. 13; (3) Intervenor Continental Servicaiizinc’s
(Con&rve)Motion for Summary Judgment, Dkt. 14; af@) Hodes’sCrossMotion for
Summay Judgment, Dkt. 16. For the reasons that follow, the Galirgrantthe IRS’sand
ConServe’s motions for summary judgmetenyHodes’sCrossMotion for Summary

Judgment, and deny as moot Treasury’s motion to dismiss.
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BACKGROUND

On SeptembeR3,2016, thdRS awarded task order contracts to four daditection
companiesinder a new programo outsourcehe collection of certain delinquent tax liabilities
IRS’s Statement of Facts 913, 6, Dkt. 13-2 Gregory Decl. 1%, 6, 7, Dkt. 13-5.The task
ordercontracts includa base period contract ahdure optiondor four additional years
Gregory Decl. 1 12. Four dagfter the awardHodessubmitteda FOIA requesto the IRS
requestinghe contrad, including thépricing percentage rates to be paid to the contracfors.”
IRS’s Statement of Fact§ 1, 2; Minauro Decl. Ex. A, Dkt. 13-4The IRSgaveHodescopies
of the contracts but invoked FOIA exemption 4 to redact and witlithelgricing percentage
rates(or “commission percentagesthatthe IRSagreed tgpaythedebt collectiorcompanies
IRS’s Statement of Facts 1 4,75, Exemption 4rotects “matters that are . . . trade secrets and
commercial or financiahformation obtained from a person and privileged or confidential.” 5
U.S.C. § 552(b)(4).

Hodesfiled an administrative appeal tife IRS’sdecision to redact and withholdeth

commission percentagefRS’s Statement of Fact§ 1.1, 14. After the IRS denied his

! The new debt-collection program was prompted by the Fixing America’sc8urfa
Transportation Act (FAST Act), Pub. L. No. 114-94, 129 Stat. 1312 (Dec. 4, 2015), which
mandated that the IRS “enter into one or more qualified tax collection contratie llection
of all outstanding inactive tax receivables,” Pub. L. No. 114-94, § 32102(a), 129 Stat. 1312,
1733.

2 Except as otherwise noted, Hodes does not dispute the féutsIRS’s Statement of
Undisputed Material Facts, Dkt. 13-3eePl.’s Statemendf Material Facts Wt in Dispute, Dkt.
16-1 (stating that relevant facts in the IRS’s statement are admitted). The @oeibrib
dispenses with parallel citationstmdes’sstatement of facts.

3 Hodes also asked for the request for propd®8P( and any addenda, although it appears that
the IRS issued a request for quotations (RFQ) under the four contractoligige®isheral

Services Administratioa Financial and Business Solutions Schedule 520 Special Iltem Number
4 contracts and not a RFBeeGregory Decl.|{ 6, 10.



administrativeappeal, Hodes filed this lawsuit on February 1, 20ajing both the IRS and the
United States Department of the TreasasydefendantsSeeCompl.at 1, Dkt. 1. Hodes does
not dispute the adequacy of #RS’s sarch,buthe challengethe IRS’s decision teedact and
withhold commission percentagesder exemption 4. Pl.BrossMot. at 1, Dkt. 16-2.

On June 16, 201The Department of Treasury movied dismissalunder Rule 12(c) of
the Federal Rules of Civil Procedur8eeTlreasury’s Mot. to Dismiss at 1, Dkt. 12 e@use
Hodes never submitted a FOIA request to Treadusasuryargues that itannot provide any
relief apartfrom thatavailable from the IRSyhich isabureau offreasury. Treasury’'s Mem. at
1, Dkt. 12-1. Hodemsiststhat Treasury must remain in the case because it fagency’ as
defined byFOIA, and the IRS iserely its “component.” Pl.’s Opp’n to Dismissal at 2
Dkt. 15-1.

The samalaythat Treasury moved to dismiss, tHeS moved for summary judgmenn
the ground thaEOIA exemption 4 shields commission percentdgms disclosure SeelRS’s
Mot. at 1, Dkt. 13. Intervenor ConServe, one of the task order contract awardees,
subsequentlyiled a motion for summary judgmestipporting he IRS’sposition ConServe’s
Mot. at 1, Dkt. 14. Hodes thdited a competingrossmotion for summary judgmen®l.’s
CrossMot. at 1, Dkt. 16.

1. LEGAL STANDARDS

Rule 56 of the Ederal RulesfoCivil Proceduremandates thaft]he court shall grant
summary judgment if the movant shows that there is no genuine dispute as to ara} faeter
and viewing the evidence in the light most favorable to the nonmoving pé#rg/nfovant is
entitled tojudgment as a matter of ldwFed. R. Civ. P. 5@&); see alsdPaige v. Drug

EnforcementAdmin, 665 F.3d 1355, 1358 (D.C. Cir. 2012). “A dispute is ‘genuinée



evidence is such that a reasonable jury could return a verdict for the nonmoving Parte”
665 F.3dat 1358(internal quotation marks omittedA fact is material if it “might affect the
outcome of the suit under the governing lawiiderson v. Liberty Lobby, Ine&t77 U.S. 242,
248 (1986). “[T]hese general standards under rule 56 apply with equal force in the FOIA
context.” Wash. Post Co. v. U.S. Dep’t of Health & Human Se866 F.2d 320, 325 (D.C. Cir.
1989).

To prevail under Rule 56, a federal agency “must prove that each document that falls
within the class requested eithers been produced, is unidentifiable, or is wholly exempt from
[FOIA’s] inspection requirements.Perry v. Block684 F.2d 121, 126 (D.C. Cir. 1982) (per
curiam) (quotingNat’| Cable Television Ass'n, Inc. v. F.C,@79 F.2d 183, 186 (D.C. Cir.
1973)). “[T]he strong presumption in favor of disclosure places the burden on the agency to
justify the withholding of any requested documentd.’S. Dep’t of State v. Ra§02 U.S. 164,
173 (1991). “That burden remains with the agency when it seeks to justify theaedéct
identifying information in a particular document as well as when it seeks to withhadtire
document.”ld. (citing 5 U.S.C. § 552(a)(4)(B)).

An agency “@an meet this burden througfiidavits or declaations thatlescribe the
justifications for nondisclosure with reasonably specific detail, demoashrait the information
withheld logically falls within the claimed exemption, and are not controverteittigr contrary
evidence in the record nor by dence of agency bad faithPeople for the Ethical Treatment of
Animals v. U.S. Dep’t of Health & Human Serwo. 16-5269, 2018 WL 4000478, at *2 (D.C.
Cir. Aug. 17, 2018finternal quotation marks omitted)UItimately, an agency’s justification for
invoking a FOIA exemptin is sufficient if it appears logical plausible? Wolf v. C.1.A, 473

F.3d 370, 374-75 (D.C. Cir. 2007hternal quotation marks omitted).



1. ANALYSIS

Thesoleissuein this case is whether tltemmission percentagésatthe IRS redacted
from thedebtcollectiontask ordercontracs areexempt from disclosure undeO©IA exemption
4. SeelRS’s Mem. at 3, 11-15, Dkt. 13-1. Exemptioprétects “trade secrets and commercial
or financial information obtained from a person andileged or confidential.” 5 U.S.C. §
552(b)(4). There is no dispute that the information Heaeks is “commercial or financial
information” that wagobtained from a persorf.”Pl.’s CrossMot. Br. at 3 n.1, Dkt. 16
(conceding these points). Theegtionis whetherthe commission percentagare
“confidential under exemption 4.

According to the tw@rong test set forth iNational Parksand Conservation Association

v. Morton 498 F.2d 765, 770 (D.C. Cir. 1974pnomercial or financial informatiors

4 Although the parties do not dispute that the commission percentages were “obtainad from
person,” at least two judges on the D.C. Circuit have questiteathtionale for treatingrices

paid by the governmeiats“obtained from a person” under FOIA exemptionSke Canadian
Commercial Corp. v. Dep'’t of Air For¢®14 F.3d 37, 43 (D.C. Cir. 2008) (Tatel, J., concurring)
(stating that Judge Garland “rightly questioned ‘whether it makes sensgard prices actually
paidby thegovernment . . as confidential commercial or financial information ‘obtained from a
person’ under Exemption Four of FOIA”) (quotiMgDonnell Douglas Corp. v. U.S. Dep't of
the Air Force 375 F.3d 1182, 1203 (D.C. Cir. 2008)dDonnell Douglas ) (Garland, J.,
dissenting)) McDonnell Douglas 11375 F.3d at 1203 (Garland, J., dissenting) (suggesting that
the court should “think hard” about whether government contract pricing should be viewed as
“obtained from a person” under FOIA exemptign And the Second Circuit has held that
information contained in “the agency’s own executive actions,” such as infomtaé Federal
Reserve obtains from private borrowing banks and uses to generate the Résmnve’s
documents, is not “obtained from a person” for purposes of FOIA exemptiBlodmberg, L.P.

v. Bd. of Governors of the Fed. Reserve, B F.3d 143, 148 (2d Cir. 2010 he fact that
informationaboutan individual can sometimes be inferred from informatjenerated within an
agencydoes not meathat such information wasbtained fronthat person within the meaning

of FOIA.”). This Court must, however, adhere to controlling precedent that treats gewrnm
contract prices as “obtained from a person” (i.e., the contractor) under F&ifpaan 4. See

e.g, McDonnell Douglas 11375 F.3d at 11888 (treating linetem pricing in government
contract as “obtained from” the contractor).



“confidential” underexemption 4 if it wagequiredto be submitted to the governmérand its
disclosure would (1) impair the agency’s ability to get necessary informattoe futureor (2)
substantially harm the competitive position of the person who provided the infommati
Canadian Commerciabl14 F.3d at 39 (quotingat’| Parks & Conservation Ass, 498 F.2dat
770), see also Critical Mass Energy Project v. NBZ5 F.2d 871, 88(D.C.Cir. 1992) (en
banc) This“test is an objective one¥Wash Post Co. v. U.S. Dep't of Health & Human Servs.
690 F.2d 252, 268 (D.C. Cir. 1982).

The first prongof theNational Parkgest—which addresseshether disclosure would
impair the agency'’s ability to get necessary information in the fattequires the Court to
consider “whether the impairment is significant enough to justify withholdinghtbemation.”

Id. at 269. “A minor impairment cannot overcome the disclosure mandate of F@IA.”
Ordinarily, “[t]he agency is in the best position to determine the effect obdisd on its ability
to obtain necessary technical informatio®@tion Research Inc. v. Envtl. Prot. Agen6y5 F.2d
551, 554 (1st Cir. 1980)However,“conclusory and generalized assertions are not enough to
establish the requisite risk of impairmeniNiagara Mohawk Power Corp. v. U.S. Dep't of
Energy 169 F.3d 16, 18 (D.C. Cir. 1999 the final analysis, the impairment inquiry
“necessarily involves a rough balancing of the extent of impairment and theamgodf the

information against the public interest in disclosur@/ash Post 690 F.2d at 269"When we

®> No party has questioned the involuntariness of the contractors’ submissions of commissi
percentages in response to the IRS’s request for quotations, iTtsundisputed that the

pricing informationwas*“required” to be submittedSeeMcDonnell Douglas L1375 F.3dat

1187 (“That McDonnell Douglas was required to provide to the Air Force the option ye=s pr
and the information in the CLINs in order to compete for the contract is undisputed. Abat is
doubt why the parties agree the standard set duational Parks & Conservation Association v.
Morton, 498 F.2d 765 (D.C.Cir.1974) . . . governs whether the contested information falls within
the scope of Exemption 4.”)



refer to a ‘rough balancing’ under exemption 4, we mean that information willthkehd only
when the affirmative interests in disclosure on the one side are outweighedidtone
identified inNational Parks and its progeny) militating against disclosure on the other side.”
Wash Post Co. v. U.S. Dep't of Health & Human Ser865 F.2d 320, 327 (D.C. Cir. 1989).

Under the second prong—whether disclosure would substarttztty the submitter’s
competitive positior-an agencys not required to show actual competitive hapub. Citizen
Health Research Grp. v. Food & Drug Admin04 F.2d 1280, 1291 (D.C. Cir. 1983); instead,
an agencynayshow“both actual competition and a likelihood of substantial competitive
injury.” Jurewicz v. U.S. Dep'’t of Agric7r41 F.3d 1326, 1331 (D.C. Cir. 2014). Although
“[c]lonclusory and generalizegllegations of substantial competitive harm” are “unacceptable,”
“the court need not conduct a sophisticated economic analysis of the likelg effeciclosure.”
Pub. Citizen Health Research Grjg04 F.2d at 1291. Wheaviewing an agency’s
determinatiorof substantial competitive harm, courts in this Cir€oéicognize that predictive
judgments are not capable of exact ptaofdwill “generally defer to the agency’s predictive
judgments as to the repercussions of disclosudaited Techs. Corp. v. U.S. Dep’t of D&01
F.3d 557, 563 (D.C. Cir. 2010) (internal quotation marks and citations omitted).

A. Whether the Commission Percentages AreLine-Item or Total Prices

As an initial matter, the partiespute whethethe commission percentagase lineitem
or total prices Both the IRS and ConSeraegue thathecommission percentagaseline-item
pricesexempt from disclosuregelRS’s Replyat5, Dkt. 19; ConServe’s Opp’at4-5, Dkt. 21,
while Hodes insists that the commission percentages constitute the “final prgma/énement is
paying for the contractPl.’s CrossMot. Br. at 4 Dkt. 16-2. In Hodes’s view, the commission

percentages “do not describe specific parts of deliverables” but “are the completeatiédi



themselves.”ld. This distinction matters becauseetD.C. Circuit has made clear thae-item
pricesmay be protected by FOl&xemption 4f they satisfy theNational Parkgest See
Canadian Commerciabl4 F.3d at 40‘We reaffirm today what we have held twice before:
Constituent or linetem pricing information in a Government contract falls within Exemption 4
of the FOIA if its disclosure would impair the government’s ability to obtain seoy
information in the future or cause substantial harm to the competitive position ofsba frem
whom the information was obtainédinternal quotation marks omitted)But theCircuit has
expressed atrongreluctancdo protect dtal contract pricesinder exemption 4Seege.g,
McDonnell Douglasl, 375 F.3d at 1193 (“[T]he total contract price paid by the Government is
routinely made public . . . .” (internal quotation marks omittedppDonnell Douglas Corpv.
NASA 180 F.3d 303, 306 (D.C. Cir. 1999i¢Donnell Douglas)l(noting that “[i]t is
undisputed that the total price of the contract may be made pulB&R;Aitift Grp., Inc. v.
U.S. Transp. Command61 F. Supp. 3d 37, 42 n.2 (D.D.C. 20(dating that “it is highly
dubious that the total contract award price could ever be covered by Exeniption 4
In support of its positiothat the commission percentages are-iiem pricesthe RS
offers the declaration dfoseph Gregorg Division Director at the IRS’s Office of Business
Operations in Maryland who has 30 years of contracting experience, inclutljearsas a
contracting officer Sege.g, Gregory Decl. § 2-3, Dkt. 13-5.Gregorys declaratiordescribs
in detailthe contracting process that applied to the task order contracts at issue here.
According toGregory the IRS requestedjuotations fom four companies, including

ConServé. Id. 1 10. ThelRS’srequest for quotations required the competiogpanies to

® The FAST Act mandatethat the IRS give contracting priority to companies on the Bureau of
Fiscal Services Debt Collection Schedule. Gregory Decl. § 10. Thus, the IR Senbfeul
General Services Administration’s Financial and Business Solutions Sch@@uBpecial Item

8



providepricing information for the base year and four option peridds{{ 9, 10, 12Most
relevant hergthe IRS required the&eompetingcompanies to propose commission percentages
that would apply to the collection @dur separate categories of taxpayer debt:

(2) Individual taxpayeraccounts with dlance of $10,000 or less

(2) Individual taxpayeraccounts with balances of $10,001-$50,000
(3) Individual taxpayeraccounts with balances of $50,001 and above
(4) Other account types

Id. 1 11. Althoughhebiddingcompanies’ publicly available General Services Administration
(GSA) schedule contracts set the “ceiling for the commission percentage thatpangomay
propose when competing for a government contract,” most of the companies’ proposed
commission percentagesere less thathose reflected on tlirerespective GSA schedules

Id. T 13.

As reflected in the chart and equations beltw,dcommision percentages aneultipliers
usedto calculate the pricef four separate line itemglt) debtcollectionsinvolving debtsof
$10,000 or lesq2) debts between $10,001-$50,0(8),debts $50,001 and greater; g4§inon-
individual taxpayer debtsf ary amount.Id. § 1112. For this reasothecommission
percentagemore closely resemblae-item (as opposed tmtal) prices. Eachline-item price is
the commission percentage multiplied by tial dollar amounbf tax debt collected within

each category. And the total price is the sum of all four liitem prices.In this sense, each

Number 4 (Debt Collection) schedule, a Professional Services Schedule undeeadticof the
four companies had existing contrackd. I 10;see alsd.ang Decl. 1 8, 9, 10, Dkt. 14-2
(explaining that the IRS issued the request for quotations to corapaitiieGeneral Services
Administration Professional Services Schedule coniracts

7 As Gregory explains, “[flor example, if the line item ‘21%’ were redabtech a task order
before being released to the FOIA requester, that means that under threléagkat particular
contractor would receive $0.21 for each one dollar of tax debt it colleéctedarticular

category.Gregory Decl. %.



commission percentage is no different than a typical mark up in a contract thdésprices
for various line-item goods @ervices.Seege.g, McDonnell Douglas,|180 F.3cat 304
(proposed prices for several launch missions and various other lealatdd servicebeld to be
line items protected under exemption 4).

The following chartand corresponding equatioitisstrate how the various commission
percentages are used to calculate-tiem prices for each category of debt and how theitare-

prices aréhenaggregated toalculatethe total contract price:

Category 1 debts $10,000r | $$ debt collecteq commissiors 1 | line-item price
less 1
P E—————§—S—§S§y
Category 2 debts $10,001- | $$ debt collecteq commission %42 | line-item price
$50,000 2
P E——————————a—§,
Category 3 debts $50,001 | $$ debt collecteq commission %8 | line-item price
and above 3
Category 4 Nortrindividual | $$ debt collecte¢ commission %4 | line-item price
taxpayer debts 4
TOTAL
CONTRACT
PRICE

Line-Item Prices = $$ amount of debts collected multiplied by commission percentage

Total Contact Price=Line-ltem Prices1+2+3+4

This interpretatiorof the commission percentagesiot only consistent with the view
expressed by Gregory, a contracting officer with extensive experieri@sbuwonsistent with
the pain meaning of the terrtotal” contract pricetheaggregate amouthatthe government
paysfor goods or services—ithis casetaxpayer debt colleicin services fofour separate
categorief debt. Eachindividual commission percentagenoteven adollar priceat alt

rather,it is just one of severéiguresused to calculate the total contract price.

10



To supporhis argument that each commission percentagéoigsi(or “final”) contract
pricesubject to disclosure under exemption 4, Haeésson two 1980sases—Racal-Milgo
Government Systemsic.v. Small Business Administraticsb9 F. Supp. 4 (D.D.C. 1981), and
AT&T Information Systems, Inc. v. General Services Administradidn F. Supp. 1396 (D.D.C.
1986). In both cases, courts appliedNaional Parkgest to unit(or line-item) prices and held
thatthe party seeking to prevent disclostaied to demonstrate that the uniiging was
“confidential” and thus exempt from disclosure under exemptioBeeRacal-MilgoGov't Sys.
559 F. Supp. at 5 (unit pricing not exempt under exemgtioecause thgovernment did not
prove that disclosureould eitherimpair its ability to dtain necessary information in the future
or cause substantial harm to the company supplying the equip®e€&i];Info. Sys.627 F.
Supp. at 1401-03 (unit pricing not exempt under exemption 4 where predictions of aeenpetit
injury were too speculatiye Both courts towd the strong public interest in disclosipgces
awarded in government contrac8eeRacatMilgo Gov't Sys,.559 F. Supp. at @escribing the
disclosure of contract pricing as “a cost of doing business” with the govem®ea&iT Info.

Sys, 627 F. Supp. at 1403ame) But neither casastands for thélanket rulehatFOIA

exemption 4 does not applyline4item prices. Nor does either case provide support for Hodes’s
argument that the comssion percentages are total contract priddsreover, botltases
predateD.C. Circuit decisions which malkaear thatine-item pricing datacan be withheld

under exemption 4 if it satisBehe National Parkgest. See, e.gCanadian Commerciabl4

F.3d at 41rejecing aper se rule that pricing data must be disclgpg&dDonnell Douglas,1180
F.3d 303, and/icDonnell Dougladl, 375 F.3d 1182 (notintdpat lineitem pricing information in

a government contract falls within FOBemption 4 if it satisfies thNational Parkges).

11



In sum, the Court findthatto the extenthe commission percentages are “prices” at all,
they aremore akin tdine-item (rather tharto total) prices Each of the four categories of tax
debt collectios are'line itens” or “deliverablas” to recover tax debthat fall withinspecified
financialranges. Thus, the commission percentagbe-multiplier used to calculate edate-
item price—is justoneof several numbenssed to calculate the total contract price

B. Whether the Commission Per centages Are Confidential Information Under
Exemption 4

As noted, courts apply the twaartNational Parkgest to determine whether commercial
or financial information is “confidential” under exemption 4. 498 F.2d at 770. Applying this
test here, the Court concludes that the defendants have satisfied bothoptbegest

First, disclosig the commission percentages would cause substantial harm to the debt
collection companiegompetitive positionshould the IRS decide not to renew tagk order
contractfor future optionyears and rdid the contract.SeeGregoryDecl. 1 12, 16, 17. #the
declarations of the IRS andréle of the four task order awardeeSonServe, CBE Group, Inc.,
and Performant Recover Iremake clear, disclosure of tkemmission percentages would
enable competitors td) gain insight into the awardees’ pricingegegy and2) underbid the
awardeesn future competitive bidding processes for IRS debt collection or stimdar
contracts Gregory Decl. § 25; CBE Group Decl. § 5, Dkt.a Rerformant Recovery Decl. 1
16, 17, Dkt. 13-7; ConServe Decl. {1 18, 20, 21, 22, Dkt. 14-2. Because the D.C. Circuit has
held that releasing linkem pricingin contracts that contain option years substantially karm
contractor “by informing the bids of its rivals in the event the contract id,fddcDonnell

Douglas I} 375 F.3d at 1190, the Couetaches the same conclusion Here

8 Two of the awardees also state that theyhl sufferadditionalcompetitive harnbecause
otherfederal agencieand customers could regethem to match the IRS commission
percentages on future contrac&eCBE Group Decl. 1 5; Performant Recovery Decl. {1 16,

12



Seconddisclosing the commission percentagés wouldmpair thelRS’s ability to get
necessary information in the future. As Gregory explains, shoul®géecide toexpandts
debtcollection programnewbidders might dravmisleading inferences about their competitors’
pricing approach thatould case bidders tinclude unrealistically low commissigrercentage
Gregory Declff 22 23 Gregory predicts that thiould compromisanewbidder’s
performanceandlead to increased otract administration costdd.

Hodesargueghat the IRS should be able to detect whether a bidder’s low bid puts it at
risk of poor performanceparticularly becausthe IRS “does not evaluate the price offered by a
debt collection company in a vagm, but i[t] also considers each competing contrac{eis]
relevant experience, past performance, and operating plan for conducticgaolperations
and complaint process in evaluatmpgotential awardee’s ability to meet the RFQ'’s
requirements fohigh quality performance.” Gregory Decl. § 24. BstGregoryexplains
commissiorpercentage prices are based on eacridor's‘assessment of the effort that will be
required to perform under the contract with regard to the vendor’s cost accountityetruc
profit objectives and financial conditionld. §18. Thus,tiis plausible thagven a smaldirop in
apercentageatecould be perilousor anewbidder that is in weak financial condition or lzas
unrealistic aspiration about igsofitability and ability to pgorm. Id. T 23.

Balanced against this risk, the Court must consider thegmbbuntervailing interest in
“be[ing] informed about what its government is up t@anadian Commerciabl14 F.3cdat 40
(internal quotation and alteration marks omitted). In this case, the public kmeager

percentage ratiat thegovernment couldgy becauseommissiorpercentage ceilingsre

17(b). It is established, however, thia “identified harm must flow[] from the affirmativese
of proprietary information by competitorsJnited Techs. Corp. v. U.S. Dep’t of D&01 F.3d
557, 563 (D.C. Cir. 201@)nternal quotation marks omitted)

13



publicly available iInGSA contracts Gregory Decl. { 13. Consequently, knowingphecise
commission percentage discounts “would seem to shed little if any light upon tloy’age
performance of itstatutory duties.”"McDonnell Douglas 11375 F.3d at 1193 (internal quotation
marks omitted).On “rough balancing,Wash Post 690 F.2d at 269, the Court finds that
disclosing thecommission percentages would impair the IRS’s ability to get accuratntitus
future and that impairment is significaanough to justify withholdintghe precise commission
percentagekere

C. Whether the Commission Per centages ar e Segregable

Whena FOIA exemptions aps, as is the case hetlege government is required to
releaseany part ofthe disputed record that can be reasonably segregated as nonelasgohan
v. U.S. Marshals Sern494 F.3d 1106, 1116 (D.C. Cir. 2007). Accordingly, éflofe approving
the application of a FOIA exempn, the district court must make specific findings of
segregability regarding the documents to be withheld.” A finding of segregability is required
“even if the requester did not raise the issue of segregability before thé ddur

According toGail Minaure—the IRS’s Senior Disclosure Specialist in Governmental
Liaison and Disclosure at the IRS’s office in Detroit, Michigaho processed Hodes’s FOIA
request-theonlyinformation thathe IRS withheldfrom the task order contraaisider FOIA
exanption 4 were the commission percentages. Minauro Decl. § 7, Dki(ed®#ining that
the IRSredacted 24 separate commission percentages on each of tteskoordercontracts
under FOIA Exemption 4)Id. Given thatlhe commission percentages dre bnly part of the
task order contractbatthe IRS redacted and withhaldder FOIA exemption,4he Court finds

that thee is no remaining nonexempt information that can be segregated and disclosed to Hodes.
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CONCLUSION
For the foregoing reasortbe Court will grant the IRS’s and ConServe’s motions for
summary judgment and deny Hesds crossnotion for summary judgmenBecause the Court
will grant the IRS’s motion for summary judgment, iepartmenof the Treasury’s motion to
dismisswill be deni@l as moot.A separate order consistent with this decision accompanies this

memorandum opinion.

(Gobry L Piiniic.

DABNEY L. FRIEDRICH
United States District Judge

SeptembeR8, 2018
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