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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NEW LIFECARE HOSPITALSOF
NORTH CAROLINALLC, etal.,

Plaintiffs,
Case N01:17-cv-00237(TNM)
V.

ALEX M. AZAR, |1, Secretaryof the U.S.
Department of Health and Human Services
his official capacity

n

Defendant

MEMORANDUM OPINION

Four longterm care hospitals (“the Providers”) subd Secretary of Health and Human
Services alleginghatportions of theiMedicare reimbursements were improperly denigtler
considering the parties’ cross-motions for summary judgment, the Courtdjjadgmento the
Secretary SeeNew LieCare Hosps. of N.C. v. AzdNew LifeCare’), 416 F. Supp. 3d 11
(D.D.C. 2019) Among other findings, the Court held that the Providers had waived one of their
argumentsvhen they raised @t an intermediatadministrativereview, but then failedto re-raise
it with the Administrator oftie Centers for Medicare and Medicaid Services (“CM®Yn her
review. Sedd. at 19-20. Now the Providers move for reconsideration under FederabRules
Civil Procedure 59(e) and 60(b). Thege the Court to reversmurse because of “clear error”
in the Court’s opiniondnd to prevent manifest injustitePls.” Mot. Recons. (“Pls.” Mot.”at 2,

ECF No. 52. he Court will deny the motion

1 Alex M. Azar, II, the Secretary for the U.S. Department of Health and Hueraic8s was automatically
substitutedor former Acting Secretary Norris Cochran under Fed. R. Civ. P. 25(d)
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l.

In New LifeCare |the Court surveyed the background of the Providers’ claims, so a
detailed review isinnecessary heré&See416 F. Supp. 3d at 14-17. The sole issue on
reconsideratioms theProviders’argumentaboutthe secalled Bad Debt Moratorium. At
summary judgment, the Providers argued that CMS’s decision not to reimbursbddeiebts”
violatedthe congressionally enactatbratorium providing that “the Secretary of Health and
Human Services shall not ma&rey change in the policy in effect on August 1, 1987, with
respect to payment . . . for reasonable costs relating to unrecovered costseaisaattiainpaid
deductible and coinsurance amounts incurred under [the Medicare program]SeeNéw
LifeCare |, 416 F. Supp. 3d at 17 (quoting Omnibus Budget Reconciliation Act of 1987
(“OBRA"), Pub. L. No. 100-203, tit. IV, § 4008(c), 101 Stat. 1330-&85amended byechnical
and Miscellaneous Revenue Act of 1988, Pub. L. No. 100-647, tit. VIII, 8 8402, 102 Stat. 3342,
3798, reprinted as amended 42 U.S.C. § 1395f note (2012)).

The Providershadraised the Bad Delbdfloratoriumasone of severaargumentdefore
the Provider Reimbursement Review Board (“PRRB” or “Board”). A.R.H¥ere, the
Providers arguethat the Bad Debt Moratorium imposed two limits on CMS: “First, CMS
cannot change its bad debt policy from the policy that was in effect on August 1, 1987. Second,
CMS cannot require a provider to change the bad debt procedures that provider hadan place
August 1, 1987.” A.R. 113. “Despite the prohibitions imposed by the moratorilen,”

Providers argued thaCMS. . . communicated to the Praers. . . beginning in April 2008 an
abrupt change . . . whereby the policy would now apply toMedicaidparticipating
providers.” A.R. 149. That, the Providers said, was “contrary to pre-moratorium CMS policy.”

A.R. 114(cleaned up) See als®\.R. 657-58, 673—74s(milar arguments in Provider&inal
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Position Paper to Board The Providers had other arguments before the Board, too. These
included: (1) That it was impossible for the Providers to comply with the Iniluptlicy; (2)
The Secretaryg application of the must-bill policy was arbitrary and capricious for various
reasons; (3) The must-bill policy effectively forced Providers to enroll idid&&d in every
state; and (4T he mustbill policy imposed illegal cosshifting on the ProvidersSeeA.R. 65—
168.

The Board ended up rulirfgr someProvidersbut against others, splitting them into two
groups based on the governing state regulations where they operate. A.RsB&Néy
LifeCarel, 416 F. Supp. 3d at 1’And while the Boarddiscussedhe Providers’ Bad Debt
Moratorium argumendat lengthseeA.R. 54-59ijt still ruled against thbospitalsthat “could
have enrolled in their state Medicaid programs but ‘made a business decision natifmapait
New LifeCare 1416 F. Supp. 3d at 17 (quoting A.R. 59-60).

But that was not the end of the mattexwolweeks after the Board issuednised
decisionthe Administrator notified the parties trshie had decided toeviewit, and she invited
commentdrom the parties A.R. 2, 47 see42 U.S.C. § 139500(f); 42 C.F.R. 8§ 405.1875(c)(4)
(parties “may tender written submissibrifsthe Administrator accepts revigw The Providers
capitalized orthis opportunityin a severpage, singlespacedetter. A.R. 37-45.

This detailed submission, howevegver mentionetheir Bad Debt Moratorium
argument. Instead, the Providers focusethercentralssue in the Board’s decisiorthe
unresolved question “of whether the CMS must-bill policy applies to dual-eligitlddiats of
providers thatid not participate in Medicaid A.R. 40 (emphasis in original). The Providers
strenuoushargued‘this coreissue that nomedicaidparticipating providers are in a Cat2R.”

A.R. 40 (emphasis added). And the Providers urged the Administratéirto the Board’s
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decision for Providersn states where the Medicaid program would not enroll” Providers, and
“reverse the portion of the PRRB Decision that affirmed the Medicare Cant'atital eligible
bad debt adjustments for the remaining Providers[.]” A.R. 38.

Ultimately, the Administrator was unconvinced, aie reversed even the partial win the
Providers achieved belowNot surprisinglygiventhe Providers’ arguments before hée t
Administrator’s decisiomlid notaddresshe Bad Debt Moratoriunssue See generallA.R. 2—

22 (CMS Administrator’s Decision)Yet when theProviderssuedhereover theAdministratots
denial decision, thesesurrectedhdar Bad DebtMoratorium argumentSeeNew LifeCare 1416
F. Supp. 3d at 19-20. Reviewing this record, the Court héeéw LifeCare khat the Providers
might have had a “potent argument” that CMS violated the Moratorium, but that thisgtwia
by failing to raise it to the Administrator.Id. at 19.

Now the Providerargue thateconsideratiots required‘to prevent manifest injuste”

Pls! Mot. at 2. More, they suggest the Court’s waiver holding was “clear eridr. The
Secretarypposes reconsideration and argues the Caag entirely correct in concluding that
Plaintiffs waived the argument . . . by not raising it before the Administratafs.BDpp’n at 5.
The Providers haveeplied seePls.” Reply, ECF No. 54he Court heard the parties’ oral
arguments, and the issue is now ripe for decision.

.

“Although the court has considerable discretion in ruling on a Rule 59(e) motion, the
reconsideration or amendment of a judgment is nonetheless an extraordinargerhdasdos
v. Hellenic Republic881 F.3d 213, 217 (D.C. Cir. 2018). Reconsideration is only appropriate
because dfan intervening change of controlling law, the availability of new evidencégeor t

need to correct a clear error or prevent manifest injustieg€stone v. Firestoner6 F.3d 1205,
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1208 (D.C.Cir. 1996)(citation omitted) “Rule 59(e) permits a court to alter or amend a
judgment, but it may not be used to relitigate old matters, or to raise argumergsent p
evidence that could have been raised prior to the entry of judgntextdn Shipping v. Baker
554 U.S. 471, 486 n.5 (2008) (quotation omitted).

On a claim otlear error or manifest injustice, thaestion is whether the decision would
“upset settled expectatierexpectations on which a party may reasonably place relfance.
Qwest Servs. Corp. v. FC609 F.3d 531, 540 (D.C. Cir. 2007A. “manifest injustice requires
at least (1) a clear and certain prejudice to the moving party that (2) anfenthlly unfair in
light of governing law.” Leidos 881 F.3d at 217cleaned up The Court will also apply the
same clear error standard for the ProvidBide 60(b)claims SeeSmalls v. United State471
F.3d 186, 191 (D.C. Cir. 2006pwens v. Rep. of Suda&864 F.3d 751, 818 (D.C. Cir. 2017).

Theunderlyingsummaryjudgmentstardardis a familiar one. And it favors the
Secretary. The Court consideveether theagency actionvas “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with lakdministrative Procedure Act (“APA™H
U.S.C. 8 706(QA). “The arbitrary and capricious standard is deferential; it requires thatyagenc
action simply be reasable and reasonably explainedComtys. for a Better Env't v. E.P,A.

748 F.3d 333, 335 (D.C. Cir. 2014) (cleaned up). So @MSt“articulate a satisfactory
explanation for its action including a rational connection between the facts found ahditee c
made.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins., @63 U.S. 29, 43 (1983)
(cleaned up)
[1.
The issue is whether the Providaraived arguments hetkatthey failed to press

throughoutthe agency review proces$he caselaw orssue exhaustion “emphasizég need
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for parties seeking judicial review of agency action to raise theiragsfere the agency during
the administrative process in order to preserve those issues for judicial.texidvocs for
Hwy. & Auto Safety v. Fed. Motor Carrier Safety Adm#29 F.3d 1136, 1148 (D.C. Cir. 2005)
(citing United States v. L.A. Tucker Truck Lines, |8d44 U.S. 33, 37 (1952)).

A.

The seminal casi this area iSims v. Apfelin which the Supreme Court considered
issueexhaustion in &ocial Security appeab30 U.S. 103 (2000).Simsteaches thassue
exhaustion may be requiredargiven administrative context fany ofthree reasons.

First, issue exhaustion at the administrative level may be required by status¢.107.
Courts have found this requirement in statutes governing the National LabooiieBdardthe
Federal Power Commission, and the Federal Communications Commission, amongS#hers.
id. at 107408 (citing cases). But the Secrgtpoints to ncstatutory requirement here.

Secongagency regulations also commonly require issue exhaugtioat 108. Both
before and afte®ims courtshave ofterenforced exhaustion requirements in agency regulations.
Id. So, for example, the D.C. Circuit has found issue exhaustion in regulatitwesFefderal
Communications CommissioseeEnvironmentel, LLC v. F.C.C661 F.3d 80, 83-84 (D.C. Cir.
2011), and ofhe Nuclear Regulatory Commissi@eeVermont Dep’t of Pub. Serv. v. United
States 684 F.3d 149, 157 (D.C. Cir. 2012) (“We find the NRC regulations applicable here are
materially indistinguishable from the FCC regulation&nvironmentel). The Fifth Circuit has

even found issue exhaustion in the HHS Secretary’s regulations, though in provisielased

2 As in Sims this case implicates issue exhaustion but not exibaust administrative remedieSee Sims530
U.S. at 107.The Providers exhausted their remedies and are entitled by statute togehtilEgency’sdecision
here. 42 U.S.C. § 139500(f).
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to this case SeePalm Valley Health Care, Inc. v. Az&47 F.3d 321, 327 (5th Cir. 202@)t(ng
42 C.F.R. § 405.1112(b), (c)But the regulationsereimpose nesuch requirement.

Third, evenwithout astatubry or regulabry requirement, ourts require administrative
issue exhaustioias a general rule’ivhen the administrative review process involves adversarial
proceedings.Sims 530 U.S. at 109 (quotirgnited States v. L.A. Tucker Truck Lind44 U.S.
33, 36—37 (1952)). The basis for gudicially imposed issuexhaustion requirement is an
analogy to the rule that appellate courts will not consider arguments not raigezlthaf
courts.” Sims 530 U.S. at 108—-09. st as‘litigants may not be surprised on appeal by final
decision there of issues upon which they have had no opportunity to introduce evidengs]. . .
equally desirable that parties should have an opportunity to offer evidence on théigsnesa
involved in the less formal proceedings before administrative agencies entrustéuewit
responsibility of fact finding.Hormel v. Helvering312 U.S. 552, 556 (1941).

And so, derived frontitigation procedures “the desirability of a court imposing a
requirenent of issue exhaustion depends on the degree to which the analogy to normal

adversarial litigation applies in a particular administrative proceedi8iris 530 U.S. at 109.

3 For the first time at oral argumerdgency counsaluggestedhat the regulations here compel issue exhaustion.
Hr'g Tr. 26:1-8 (May 14, 2020).According to theagencythe relevant section says that any “request for review (or
a response to a request) must be submitted in wridegtify the specific issues for which review is requested
explain why review is or is not appropriate[.]” 42 C.F.R(0%.1875(c)(1)(ili (emphasis added)his may be true
whena party seeks Administrator revie\But that regulationdoes not appliere Unlike the Department of
Labor’s regulationsiotedin Sims 530 U.S. at 108, a request for Administrator reniie this regulation is optional.
Compare20 C.F.R. 802.211(a) (Department of Labor regulation stating that “the petitgirarsubmit a petition
for review to the Board which petition lists the specific issudsetoonsidered on appeal” (emphasidetj)with

42 C.F.R. 805.1875(c)(1) (“A party to a Board appeal or CM8yrequest Administrator review of a Board
decision.” (emphasis added)$ee alsdsland Creek Coal Co. v. Brya@37 F.3d 738, 749 (6th Cir. 2010}he
Supreme Court highlightedlis specific regulatiof0 C.F.R. § 802.211(a)yhen noting that agencies may impose
exhaustion mandates through their rulemaking.” (ciBimgs 530 U.S. at 108) Indeed,under the Secretary’s
regulationsat issugwhen the Administrator takes up review on her own metian she dithere—she notifies the
parties that “the Board’s decision is under review, and indicat[es] duifisgssues that are being considered.” 42
C.F.R. 8405.1875(c)(3)(i).Here, the Aministratorsharecdher intent to review thBoards entire decision. A.R.

47. Nor werethe Providersequired toseek Administrator review befofiding this lawsuit Seenote 2,supra
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“Where the parties are expected to develop the issues in an adversarial adivenstaeeding
... the rationale for requiring issue exhaustion is at its greatestt 110. But “[w]here, by
contrast, an administrative proceeding is not adversarial, . . . the reasons forta Eguire
issue exhaustion are much weakdd?

Applying that rubric, a plurality of the Coudviewed a Social Securigfaimant’s case
for benefitsand found that th8ocial SecurityAdministration’s “inquisitorial rather than
adversarial” proceedingsl. at 111 (plurality opinion), gave “[pieaps the best example of an
agency” not based “on the judicial model of decisionmakiing,at 110 (citations omitted).
There, the claimant’s ca$iest went before an administrative law judg@&lJ”), who denied her
claim after a hearingld. Before she could seek judicial review, the Social Security regulations
requiredthe claimanto request another level of administrative review with the Social Security
Appeals Council.ld. at 105. She did so, but the Council denied her request for rekdeat
105, 107. Following that denial, she suedeeralcourt,where she raised two challenges to the
ALJ’s procedure that she had not raised in her request for the Ceuecieéw. Id. at 105-106.
The Fifth Circuit bund that she had waived the arguments she failed to raise “in her request for
review by the Appeals Council.ld. at 106 (citingSims v. Apfel200 F.3d 229 (5th Cir. 1998)).
The Supreme Court reversed.

Thefourjusticeplurality highlighted the Social Security Administration’s “replacement
of normal adversary procedure by . . . the investigatory modtl &t 110 (plurality opinion

(citations omitted)).Finding“[t]he differences between courts and agencies are nowhere more

4 A majority in Simsagreed to the central holding that “the desirability of a court imposing aeewunt of issue
exhaustion depends on the degree to which the analogy to redwesiarial litigation applies in a particular
administrative proceeding.Sims 530 U.S. at 109. A fotjustice plurality therexplainedthat holdingfor the
claimant’s Social Security appedl. at 116-12 (plurality opinion). The four dissenting gtices would have
required issue exhaustion even thdik.at 119 (Breyer, J., dissentingpnly Justice OComorwould have
imposed a more gintiff-friendly standard.
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pronounced than in Social Security proceedinigk,the plurality concludethat the analogy to
judicial proceedings was too weak to support “a judicially created issuestidra
requirement,’id. at 112.

B.

Thus, hefirst question is whether tHeMS appeals process evoKeéise analogy to
normal adversarial litigationgr whetheithis “administrative proceeding is not adversarial,”
makingthe justification for a judicially imposedsue exhaustiorule “much weakef, Sims 530
U.S. at 109-110.

Consider the inquisitorial Social Security procesSims There, it was “the ALJ’s duty
to investigate the facts and develop the arguments both for and against grantiitg, banef
the Council conducted a “similarly broad” reviewd. at 111 (plurality opinion (citations
omitted)). More, he Social Securit¢ommissioner had “no representative before the ALJ to
oppose the claim for benefits,” and there wasigathat he opposed claimants before the
Appeals Council eitherld. And the Court found thdt large portion of Social Security
claimants either have no representation at all or are represented-attoroeys[.]” Id. at 112.
More still, solidifying the tone of review, th8ocial Security regulations noted its “informal,
nonadversary mannerlt. at 111(citation omitted).

Now contrast tlat with the CMS appeals procedsirst, both sides had lawyers here.
Unlike the mostly unrepresented Social Security claimaes,id at 112, the Providers are
sophisticated hepitalsrepresentethroughout their administrative appeals by a knowledgeable
and specialized attorneysee, e.g A.R. 38 (Providers’ counstdtterhead advertisintp health
law firm in thenation’s capitd]). At the PRRB and before the Administrator, the Providers

faced an adversarial process where the Contraetibosneysopposed them in the role of a



Case 1:17-cv-00237-TNM Document 56 Filed 05/29/20 Page 10 of 24

“prosecution.” See, e.g.A.R. 2 (Administrator’s decision noting Providers’ and Cactiors’
submissions), 52 (noting Contractors’ representatiGtRirBhearing, 263—-291 (Contractors’
posthearing brief). And at the PRRB, both the Providers and the Contraptesented
documentary evidence, the Providpresented testimony tested thgh crossexaminationand
the PRRB heard and ruled on legal objections just like a trial. A.R. 322—-390 (PRRB transcript
On similar factsappellate courthave distinguished the Social Security procedures in
Simsto impose an issue exhaustion requiremémBallanger v. Johannshe Eighth Circuit
heldissue exhaustion applieddo adversaridDepartment of Agriculture process in which
either party couldpresent oral and documentary evidence, oral testimony of withesses, and
arguments in support of the party’s position; controvert evidence relied on by anpantiyer
and question all witnesses.” 495 F.3d 866, 870 (8th Cir. 2007). AbeliaFoundation, Inc. v.
United Stategthe Fifth Circuit held that “unlike thisocial Securityproceedings in which the
Appeals Council itself, and not the claimant, has the responsibility for idegtitygnclaims and
developing arguments, the parties appear [before the Health and Human J2epadmental
Appeals Boarflas adversaries, charged with presenting their arguments and supporting
witnesses and effectively discrediting opposing parties through erassination.” 303 F.3d
551, 561-62 (5th Cir. 2002). Indeed, tighth Circuit interpretsSimsto suggestthat issue
exhaustion is not, in general, disfavored, and courts should not be overly eager to cwracter
proceedings as naadversarial.”Ballanger, 495 F.3d at 870 (citin§ims 530 U.S. at 109).
Thus, the Court findthe CMS process at issaasilyfits the adversarial proceedings model.
Indeedthe Providers concede that the PRRB process here is adversarial, argigad

that the Administrator’sinformal” review excuses the presumptive exhaustion requirement.

10
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Hr'g Tr. 6:19-7:7 (May 14, 2020)But the Providersattacls on the “the analogy to normal
adversarial litigationis unpersuasiveSeeSims 530 U.S. at 109.

For instance, the Providers argue that “the Court’s decisiddgn LifeCare]l
overstated the significance of the comments a paatysubmit to the CMS Administrator
during the course of the Administrator’s review of a PRRB decision.” Pls.’ &ldt (emphasis
in original). Besides arguing that the comments were optional, begantrast these
comments with the substantive briefs each party filed with the Board, noting theisiator
asked for submissions by fax and on a short timeline. Pl.’s MotsaeB;R. 47 (“You have a
right to submit comments within 15 days of your receipt of this letter. . . . If you dotsubmi
comments, we would appreciate if you would fax them to this office . . . to expedite’revie
(emphasis omitted)).

The Court is unconvincedaly these distinctionsNotably, theAdministrator allows more
time for submission than this Court’s default rule for opposition bri€smpare42 C.F.R. §
405.1875(c)(4)(i) (15 daysyith LCvR 7(b) (14 days “or at such other time as the Court may
direct”). And while the Providers suggest that comments “tend to be more infahaalbriefs,
Pl.’s Mot. at 5, the regulation requires that all submissions be “in writing [andjinant
certification that copies were served on all other parties, CMS, and anaffécted nonparty,”
42 C.F.R. 8 405.1875(d). The Providers were not constrained by a page limit or precluded from

adopting their original briefs in fullSee42 C.F.R. § 405.1875(c)(4)(i?).Recall that the

5 42 C.F.R. § 405.1875(c)(4)(igatesl:

Any submission must be limited to the issues accepted for Administratewrés identified in the noticelndbe
confinedto the record of Board proceedings (as described in § 405.1865 of this subpartorifesi®on may
include—

(A) Argument and analysis supporting or taking exceptiaheédBoard’s decision or other reviewable action;

(B) Supportingreasons, including legal citations and excerpts of record evidence, for ameatgand analysis
submitted under paragraph (c)(4)(ii)(A) of this section;

(C) Proposed findings of fact and conclusions of law;

11
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Providersseizedthis opportunity, submitting a singtgaced, sevepage letter to the
Administrator. A.R. 37-45. More, the parties were free to rebut each other's comments within
the 15-day submission window. 42 C.F.R. § 405.1875(c)(4){hese all reinforce the
adversarial nature of the administrative appeal procgssSims 530 U.S. at 109.

During the motion hearing, the Providers asgued thathe role of the CM®ffice of
the Attorney Advisoevidencs an inquisitorial bent tthe Administrator’s reviewHr'g Tr.
10:6-21 (May 14, 2020ysee42 C.F.R. § 405.1875(a) (“The Office of the Attorney Advisor must
examine each Board decision. together with any review requests or any other submission
made in accordance with the provisions of this section, in order to assist the Adhtarisst
exercise of this discretionary review authofity.Not so. The Attorney Advisacts more as a
judge’s law clerk than atie Commissioner i8ims Cf. 530 U.Sat 111 (plurality opinion)
(“The Commissioner’s involvement in the Appeals Council’s decision whether to graaw revi
appears to be not as a litigant opposing the claimant, but rather just as an adves€uaancil
regarding which cases are good candidates for the Council to review pursuaattbatgy to
review a cassua sponté (citations omited)). Here, the Attorney AdviserOffice serves as a
legal advisor to the Administrator, who has méasksother than her quagitdicial role See
CMS Leadershiphttps://www.cms.gov/AbouEMS/LeadershigAdministrator ‘bversees a $1
trillion budget, representing 26% of the total federal budget, and administers losaitage
programs for more than 130 million Americéns

Indeed, the Office of the Attorney Advisor not only reviews cases for sua spuige,

butalso receivesll party submissions from opposing, adversarial parttee42 C.F.R. §

(D) Rebuttal to any written submissiofefi previously with the Administrator in accordance with paragraph
(c)(4) of this section; or
(E) A request, with supporting reasons, that the decision or othiewshle action be remandéuithe Board.

12
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405.1875(a) (“All requests for Administrator review and any other submissions to the
Administrator under paragraph (c) of this section must be sent to the Office dtdheeA
Advisor.); id. § 405.1875(c)(1)(ii) (Office of Attorney Advisonust receive any party’s request
for review within 15 days of the PRRB decisiod); § 405.1875(c)(4)(i) (same for party
submissions to Administrator)lhe fact thathe Administrato—whois not a lawyer-employs
a legal staff to assist in her review of these adversarial filings is hamgigisng. In the endthe
Administrator, with theadvice of her legal staffeviews an admittedly adversarial proceeding
below with thebenefit of legal argumentaade bylawyers representing the opposing sides.
Nothing about this transforms an othemvedversarial paess im0 something else.

Nor arethe Providerpersuasive imlownplaying the significance tiie submissions they
filed with the Administrator.To be sure, the Providers are correct “that parties are ‘not even
required to make written submissions’ to the Administrator.” Pl.’s Mot. at 4 (quiobimg
Linda Univ. Kidney Ctr. v. Sebeliu€aseNo. 06-1926 (TFH/DAR), 2011 WL 13063635, at *8
(D.D.C. Jan. 28, 2011)). “If the Administrator accepts review of the Board’s decisidmeor ot
reviewable action, a party, CMS, or another affected nonpartypaytender written
submissions regarding the review.” 42 C.F.R. 8§ 405.1875(c)(4) (emphasis adeealsA.R.
47 (Administrator’s letter informing parties that they may submit comments). Aedheer
regulation tracks the Social Security procedur8ims which similarly “permit—but do not
require—the filing of a brief with the Council (even when the Council grants revie@iris
530 U.S. at 111 (plurality opinion). But this Court did moply—as the Providers arguethat
“a party that elects not to submit optional comments to the Administwatdd waive all rights

to seek judicial review.” Pls.” Mot. at 5. This case does not present a situation mangacty

13
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submits no comments at all, and the Court need not—and does not—reach any conclusions about
what would happen in that situation.

Instead, the Court held iNew LifeCare4-and reiterates again todayhat because the
Providers chose to press some arguments but not the Bad Debt Moratorium issue to the
Administrator, they cannot raiskeat argument hereSee416 F. Supp. 3d at 19-20. As
sophisticated parties represented by counsel, the Providers were engagetiiynhadiersarial
process in which thesaised specifiessuego the Administrator.CompareSims 530 U.S. at
112 (plurality opinion) (“The form [Social Securitjaimants fill out to request review] strongly
suggests that the Council does not depend much, if at all, on claimants to identifyassues f
review. Given that a large portion of Social Security claimants either have eegsfation at
all or are repesented by non-attorneys . . . the lack of such dependence is entirely
understandable.”). Unlike a Social Security claimant, after the Providersosathéir
arguments fared with the PRRB, they were in the best position to choose thehasuesitd
gan traction with the AdministratorSeeA.R. 51-62.

There were several ways the Providers could have preserved their Bad Debtilvrarato
argument. Their comments could have repeated or adopted their arguments todhe Boar
Perhaps their comments could have even been, “we rest on our briefs to the Board,” in which
case theyvould have preserved for the Administrator’s review all the arguments they made
before the BoardAnd, of coursethey could have presented the Bad Debt Moratorium argument
in their comments to the Administrator.

But the Providerselectedh different route. By choosing to make certain arguments to
the Administrator at the expense of others, the Providers made strategmndeicisway the

Administrator’s judgment. That, as the QCosaid inNew LifeCare |is why “the Providers have

14
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themselves to blame” for their predicament. 416 F. Supp. 3d at 20. This is not to say that their
litigation decision was irrational. They had received a mixed verdict fromdaedBand based

on it and the Board’s dense opinisegA.R. 51-62, they understandably decided tto-their
approach for the final administrative review. This pivot came with trade-afie of whichs
highlightedby their currenplight.

More, any similarity to the Saal Security proceeding iBimsdoes not overcome the
important differences that these adversarial proceedings present. “It & anldafiast rule of
administrative law, rooted in simple fairness, ikatiesot raised before an agency are waived
and will not be considered by a court on reviewwWallaesa v. Fed. Aviation Admji824 F.3d
1071, 1078 (D.C. Cir. 2016) (quotimduclear Energy Inst373 F.3d at 1297 (emphasis added in
Wallaesg). That principle “holds special force where, as here, an appeal follows adhlersar
administrative proceedings in which parties are expected to present issuéa toategir case.”
Wallaesa 824 F.3d at 1078. And these sophisticated Providersdidly that,represented by
specialized counsel throughout the administrative process who filed detgaédrfpimenton
their behalf before both the PRRB and the AdministraBae, e.g A.R. 37-45, 113-14, 149,
657-58, 673—74. These hallmarks of advocacy highlight the adversarial proceedings below.

C.

Aside from the adversarial nature of the agency appbal€ourt mustlso decide
whetherthe Providers exhausted the Bad Debt Moratorium issue by objecting to the CMS
proceedings “whilgthe agency hadppportunity for correctiofi. L.A. Tucker Truck Lines844
U.S. at 37. To raise an issue propeglyagency must have a chartog‘address|] the issues on
the merits."Woodford v. Ngo548 U.S. 81, 90 (2006gifation omitted. “A reviewing court

usurps the agency’s function when it sets aside the administrative detesminadn a ground
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not theretofore presented and depriveqddlgency]of an opportunity to consider the matter,
makeits ruling, and state the reasons farattion.” Unempt Comp. Comm’n of Alaska v.
Aragon 329 U.S. 143, 155 (1946).

An agency need not respond on the merits for the issue to have been exhausted. But
must havea chanceto respond so th@ithas“not only has erred, but has erred against objection
made at the time appropriate under its practiteA. Tucker Truck Line344 U.S. at 37see
also U.S. ex rel. Vajtauer v. Corinof Immig at Port of NY, 273 U.S. 103, 113 (1927)

(holding argument waived “if not in some manner fairly brought tattention of the tribunal
which must pass upon it.”).

Of coursethe Providers argue thiiey properly raised the Bad Debt Moratorium issue
with the PRRB For instanceyithout citingL.A. Tucker Truck Linesxplicitly, the Providersry
to distinguishits “general ruléthat courts require administrative issue exhaustion, 344 U.S. at
37, byclaiming thatother judges in this Btrict “recognize that a Medicare provider preserves
an argument for judicial review by raising the argunegtiter during the course of the PRRB
proceeding®r in the provider's comments to the CMS Administrdtés.” Mot. at 2—3
(emphasis iroriginal). Not quite.

True,the Providers cite several casieathave found providersave waivd their
arguments becausieeyfailed to raise thenwith the PRRB or the AdministratérThey simply
reinforce the established ruleatwhen a providefailsto raise an argument all levels of

administrative reviewit has waived that argumeiiolr judicial reviewas well SeeNew LifeCare

6 SeeAllina Health Sys. VSebelius982 F. Supp. 2d 1, 9 (D.D.C. 201&rossmont Hosp. Corp. v. Sebeli@83 F.
Supp. 2d 39, 48 (D.D.C. 2013)ff'd sub nom. Grossmont Hosp. Corp. v. Burwéll7 F.3d 1079 (D.C. Cir. 2015);
Loma Linda Univ. Med. Ctr. v. Sebelj@84 F. Supp. 2d 42, 56 n.13 (D.D.C. 20Hdjd, 408 F. App'x 383 (D.C.
Cir. 2010).
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I, 416 F. Supp. 3d at 18i(ing Grossmont Hosp. Corp. v. BurwéliGrossmont Hosp. 1), 797
F.3d 1079, 1083-84 (D.C. Cir. 2018)A. Tucker Truck Lines8844 U.S. at 37.

But the Providerstharacteriation of thesecasegyoes furtherarguing that they prove
the only waya provider can waivan argumenis to neglect itat all stagesf administrative
review.” As Simsmakes clear, theorrect rule is quite the opposit€ee530 U.S. at 109. And
the Providers’ cases follow this general rulle.each of tem,the provider had failed to raise its
argument at any stage of review. Bonhe of the cases addressed the situation presented here,
where the Providers raised their argument withBbardonly to dropit beforethe
Administrator. SeePIs.” Mot. at 1-2. Since none of the cases faced this question, it is an
overreach to say their holdings control hepasticularly in light ofSims

More, as the Secretary points out, Def.’s Opp’n at 6—7, one of the Providersases
directlyundemines theimrgumentseeGrossmont Hosp. Corp. v. Sebel{il&rossmont Hosp.
1), 903 F. Supp. 2d 39, 49 n.4 (D.D.C. 201"®)nlike in the instant matter, those cases that
have addressed the bad debt moratorium had the benefit of considering the issudellyith a
developed administrative record because that argument had been presented taltheddoar
the CMS Administrator.{femphasis addel) The Providers’ interpretation of tiheitedcases is
unpersuasive.

To be sure, this is a closer case than those whevelprsfailed to raise their arguments

before either the PRRB or the Administrat&ee, e.g Grossmont Hosp. |I[797 F.3dat 1083—

” The Providers have committed the logical fallacy known as “denymgrtecedent,” concisely refuted because
“If P then Q' does not mean ‘If Not P then Not Q.New England Power éherators As® v. F.E.R.C.707 F.3d
364, 370 (D.C. Cir. 2013). In other words, the cases that the Providersitea say that “If a provider fails to
make its arguments at all stages of administrative review, then the argamanted.” But the Praders rejoin,
“We did not fail to make our argument at all stages of administrative rewdetlvesargument is not waived.” This
formulation reveals that the Providers have denied the antec&Emtls@Gtephen M. Rice, Conventionabgic:
Using the logical Fallacy of Denying the Antecedent as a Litigation Tool, 7&Mi.J. 669, 680 (2010) (giving an
example of the fallacy in common language).
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84. Indeed, the Secretary’s best cases are no more instructive than theskhnffthe
Providers.SeeDef.’s Opp’n at 7 (citind’leasant Valley Hosp., Inc. v. Shala& F.3d 67, 70
(4th Cir. 1994)). Still, “the basic reasons which supportgleiseral principle applicable to trial
courts make it equally desirable that parties should have an opportunity to offercevicethe
general issues involved in the less formal proceedings before admwgstigéincies entrusted
with the responsibilityf fact finding.” Sims 530 U.S. at 109 (quotingormel v. Helvering
312 U.S. 552, 556 (1941)Fee alsd..A. Tucker Truck Lines844 U.S. at 37 (“Simple fairness
to those who are engaged in the tasks of administration, and to litigants, requageseral rule
that courts should not topple over administrative decisions unless the administragiveobod
only has erred but has erred against objectiade at the time appropriate under its practice
(emphasis added)).

The Providers needed togss their claims with the Administrator even after raising them
with the PRRB. Indeed, the D.C. Circuit addressed this questBmvinonmentelwhere the
Federal Communications Commission’s statute and regulation imposed an issigiexha
requirement 661 F.3d at 84. There, the Circuit considered two arguments: one that the
petitioner had failed to raise altogether before the agency, but the dénenere instructive
here—that the petitioner had raised at an intermediate level of review and tleenderaise
again before the full Commissioisee id The Circuit found issue exhaustion under that scheme
meant that “raising an issue before a designated authority is not enougteteeie®r review
before this Court; a party must raise the éskafore the Commission as a whole, which
Environmentel did not do hereld. The same principle applies here with equal force.

Returning taheadversarial litigatioranalogy more generalfyrovides stillother

examples of this principleSeeSims 503 U.S. at 108-09. Arguments raised before an agency
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but then dropped before a trial coare often forfeitean appeal See, e.gBarnes v. Comm;,r

712 F.3d 581, 584 (D.C. Cir. 2013) (finding argument made to IRS forfeited because petitioner
“failed to make this argumebefore the Tax Court”). So are arguments a party raises before
but never during-an administrative hearingseePruittHealth-Va. Park v. Nat'l Labor

Relations Bd.888 F.3d 1285, 1295-96 (D.C. Cir. 2018) (“[A]lthough PruittHealth raised

its objection . . in its initial objections to the [union representation] election, it failed to include
this objection in its request for Board review. PruittHealth therefore waived tlastimj[.]”

(citing governing regulation)). And in the criminal context, a dééem must renew certain

pretrial objections during trial or theye waived See, e.gUnited States v. Hick978 F.2d
722,724 (D.C. Cir. 1992) (holding defendant forfeited pretrial suppression argument when he
failed to renew the objection during trial).

The Providers also argue that the Administrator’s review encompassedgoeneats
before the Board. PldMot. at 5. Ths argument overstates the regulations on which it lies.
Under the regulations governing the Administrator’s review, the Administhai@y rely” not
only on the standard fare of existing precedent and the parties’ argumentsplibeantire
“administrative record for thease.” 42 C.F.R. § 405.1875(e)(3). And that administrative record
includes all materials submitted to the Board as well as “all documents (including written
submissions) and any other tangible materials submitted to the Administiatog.405.1865.

Cf. Sims 530 U.S. at 111 (plurality opinion) (“The regulations further make clear that the
Council will ‘evaluate the entire record,’ including ‘new and material evidentegtermining
whether to grant review.”). And indeed, here the Administrator’'s decision rateshe

examined “[t]he entire record, which was furnished by the Boardncluding all

19



Case 1:17-cv-00237-TNM Document 56 Filed 05/29/20 Page 20 of 24

correspondence, position papers, and exhibits,” plus, of course, the Board’s decision.sé@eR. 5;
Pls.” Mot. at 5.

On one hand, these portions of the regulation suggest that the Administrator has broad
discretion to consider the full record before the Board, and not only those argunssusmrahe
parties’ commentsBut on the other hand, this is no different from the Court’s review of the
administrative proceeding below, in which the Court serves as an appellate esaiktifrg legal
guestions.”James Madison Ltd. by Hecl@2 F.3d at 1096. Indeed, APA review cases like
this one, courts must “review the whole record or those parts of it cited by a pattyS.C.

§ 706 cf. Fed. R. App. P. 10 (Courts of Appeals’ similarly broad appeiéterd). This
requirescoursto review“all materials compiled by the agency . . . that were before the agency
at the time the decision was madddmes Madison Ltd. by Hecl®2 F.3d at 1095 (citations
omitted).

Yet based on these records, counayfind waiver or filure to exhaustSee, e.gFritch
v. U.S. Dep'’t of State220 F. Supp. 3d 51, 61-63 (D.D.C. 2016) (finding failure to exhaust for
two arguments plaintiff never raised before administrative grievance bdad#ed it is
implicit in thewaiver and exaustion doctrinethat courts will review the matters they ultimately
find to be beyond the scope of revieow elsecana court determine wheth#e issus are
indeed new?SeeNat’l| Wildlife Fed'n v. EPA286 F.3d 554, 562 (D.C. Cir. 2002T]here is a
near absolute bar against raising new isstfastual or legal-on appeal in the administrative
context.”).

So just as the Court has sifted through the Providers’ arguments to separateeits w
argument from those it preserved, so too dalAdministrator assess which arguments the

Providers chose to press and which they dropped after the Board procegeigfs.” Opp’'n

20



Case 1:17-cv-00237-TNM Document 56 Filed 05/29/20 Page 21 of 24

at 3. For all these reasons, the Court holds that the Providers failed to exhaust ihebBa
Moratorium issue.
D.

Finally, the Providers argue thie Secretary waived any claim to issue exhaustion by
failing to raise the argument at summary judgment.’ Mist. at 8. Indeed, th8ecretary
pressed substantive arguments against the ProvidaadsDBbt Moratorium claims in at least
three briefs, but never argued waivéd. (citations omitted). All of this is true, as far as it goes.
But it does not preclude application of a judicially imposed issue exhaustion regpiibere

In generalgcourts “rely on the parties to frame the issues for decision and assign to courts
the role of neutral arbiter of matters the parties presdéhtgenlaw v. United StateS54 U.S.
237, 243 (2008). Indeed, the “Supreme Court has cautibaeft¢ely permitting departures
from this foundational norm and allowing courtsst@ sponteaise affirmative defenses as a
matter of course would ‘erod[e] the principle of party presentation so basic tostemsyf
adjudication.””Maalouf v. IslamidRep of Iran, 923 F.3d 1095, 1109 (D.C. Cir. 2019) (quoting
Arizona v. California530 U.S. 392, 413 (2000)But sua spontaction is sometimes
appropriate.Maalouf, 923 F.3d at 1109.

And those circumstances include questions of exhausioettmann v. U.S.
Department of Justicehe D.C. Circuit found that exhaustion of administrative remedies “may
be raisedua spontdy a reviewing court, even when it has no bearing on jurisdiction.” 802
F.2d 1472, 1476 n.8 (D.C. Cir. 1986). The Circuit noted that it could pass on the question even
though the parties had briefed the substantive issue aisthetd@ourt, and even thoudsuch a
course means the parties did not consider exhaustion, and we are thus without the libaifit of

briefs on this issue.’ld.
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So too in the related field of issue exhausti®ecall thatwvhile the Board reviewed the
Providers’ Bad Debt Moratoriumrgumentit was not a determinatiiesue SeeA.R. 54-59.
The Boarddeclined to even reach the Bad Debt Moratorargumenion several points, finding
the question irrelevant to its decisiofeeA.R. 54, 58-59. Sdierecord on this issuwas
insufficiently developedefore the BoardAnd because the Providers failed to raise the
argument with the Administratoshe made no findings on this isaiall. SeeNew LifeCare |
416 F. Supp. 3d at 20 (“The Court cannot determine whether the Administrator’s factung findi
is supported by substantial evidence because there is no factual finding.”).

Had the Providersmade the argument to tRelministrator, she could have remanded to
the PRRB for further fact finding on that issue. 42 C.F.R. § 405.187b(But they never did,
so the record is incomplete. Artdrould be inappropriate for the Court to rule against her on
that basisiow. Indeednow that the parties have fully briefed the issue for this matien
Providers’argument igarticularly unpersuasiveCompareDettman 802 F.2d at 1476 n.8 (“we
arethus without the benefit of their briefs on this issue”). But even without these, to find
otherwise at this stage “would be both contrary to ‘orderly procedure and good achtnomist
and unfair ‘to those who are engaged in the tasks of administration’ to decide amhgsuthe
[Secretarynever had a fair opportunity to resolve prior to being ushered into litigatidn.”
(quotingL.A. Tucker Truck Lines344 U.Sat 36—37) seeComtys. for a Better Eny'748 F.3d
at 335 fioting “deferential” arbitrary and capricious standard of review)

The Court may only review a final agency action—here, the Administratarisiacie.
See42 U.S.C. 8§ 139500(f) (“A decision of the Board shall be final unless the Secretary . . .
reverses, affirms, or modifies the Board’s decision.”). So acting agpataip court reviewing

that final action, the Court may not review what the Administrator did 8e&éNew LifeCare |
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416 F. Supp. 3d at 19 (citifduclear Energy Inst. v. E.P.,A373 F.3d 1251, 1297 (D.C. Cir.
2004) andlames Madison Ltd. by Hecht v. Ludw8@ F.3d 1085, 1096 (D.C. Cir. 1996)). As
the Secretary points out, because the Providers did not include their Bad Debt Moratorium
argument in their comments, “the Admingr did not reach any conclusions on those
matters[.]” Defs.Opp’n at 3.

Nor, in the end, have the Providers shown that reconsideration is appropriate because of
“(1) a clear and certain prejudice to the moving party that (2) is fundamentaliyinnight of
governing law.” Leidos 881 F.3d at 217 (quotation omitted). The Supreme Court’s decisions in
Sims 530 U.S. 103l..A. Tucker Truck Lines844 U.S. 33, anHlormel 312 U.S. 552, all
foreclose the Providers’ claim of “fundamentally unfair” préged‘in light of governing law.”
Leidos 881 F.3d at 217. For all these reasons, the Court will deny the motion.

V.

The question presented here is not an easy one.sfatute and the Secretary’s
regulations are silerbout issue exhaustion. More, the consequences of finding a promising
argument to havbeen waivedy the Prowilers are severeéBut the administrative procedures

here were adversarjalarrantingapplication othe “general rule” thassue exhaustiois

8 Indeed, the Providemmainlyrely on an unpublishedistrict courtdecision addressing a nsnbstantive
procedural issueSeePIs! Mot. at 56 (citingLoma Linda 2011 WL 13063635). There, the court rejected CMS'’s
claim that the provider had waived its argument to remand the merissagiieal from the Administrator back to
the Board.Loma Linda 2011 WL 13063635, at *. But, aside from the fact thatoma Lindadoes notonsider
Sims the court made two important findings that distinglisma Lindafrom this case.See id First, the court
found that “because the Board did not develop the merits iasts decision, Plaintiffs could not have further
developed the issue on appeal to the Administratiat.’at *8; cf. Sims 530 U.S. at 105106 (claimant’'s arguments
to district court included challenges against the ALJ). That is singilthe case here, where the Providers
specifically raised their Bad Debt Moratorium argument before the Boandideredhe way the Board addressed
their argument in its decision, and could have again pressed their atguitiethe Administrator had they chosen
to doso. See, e.gA.R. 54 &n.11, 55, 57,58 n.47, 59 & n.48 (references to Bad Debt Moratorium in 8oard’
decision). Secongin Loma Lindathe Administrator herself “raised the possibility of a remand” in her letter
informing the parties that she would review the Board’s decision. 20113063635, at *8 & n.16. So unlike the
substantive Bad Debt Moratorium argument that the Providers waivedhenethe Administrator raised the
possibility of a procedural remand in her own notice.

23



Case 1:17-cv-00237-TNM Document 56 Filed 05/29/20 Page 24 of 24

required Seel.A. Tucker Truck Line844 U.S. at 36—37. The Providers chose not to press the
Bad Debt Moratrium with the Administrator APA reviewis intendedo be deferential to the
Administrator, and it would hardly be deferential to revésseon an issue the Providers did not
present to ér.

Plaintiffs’ Motion for Reconsideratiowill be denied A separate order will issue

2020.05.29
S 18:43:41 -04'00'
Dated:May 29, 2020 TREVOR N. McFADDEN, U.S.D.J.
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