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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OWEN PARTRIDGE
Plaintiff, Civil Action No.: 17-0248 (RC)
V. Re Document N®: 7, 10, 15, 27
AMERICAN HOSPITAL MANAGEMENT

COMPANY, LLC, et al,

Defendard.

MEMORANDUM OPINION

DENYING PLAINTIFF 'S M OTION TO STRIKE ; DENYING DEFENDANTS’ M OTION TO DISMISS AND
TO COMPEL ARBITRATION ; GRANTING IN PART AND DENYING IN PART PLAINTIFF 'S M OTION
FOR SUMMA RY JUDGMENT ; GRANTING DEFENDANTS’ COUNSEL'S M OTION TO WITHDRAW

[. INTRODUCTION

Plaintiff Owen Partridge brought this action, whisbekdo recover unpaid wages
againstAmerican Hospital Management Compahy,C (“LLC”); American Hospital
Management Company, LMT (“LMT; andRandall D. Arlett, who iresidentChief
Executive Office, and Managing Directanf both corporations Before this Courtonsidered a
motion to dismiss and to compel arbitratified by Defendantor reached the merits of Mr.
Partridge’s claims, the parties entered into a settlement agntewhich the Court approved and
incorporatedinto a consent decreélnfortunately, howeveentry of the settlement agreement
and consent decree dibt end this disputeSeveralpayment dadlines have passed but
accordingto Mr. Partrdge,no money has changed hand3onsequentlythe Court hasagreed to
revisit and ruleonthe partiesthreepre-settlementmotions: (1) Plaintiff's motion to strikean

erratasheet fled by Defendant&?) Defendants’ motion to dismiss @ito compel arbitration,
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and(3) Plaintiff's motion for summary judgment.Also before the Court ia motion ly
Defendants’ counsel requestipgrmissionto withdraw his representatiori-or the reasons
explained belowthe Court denie Plaintiff’'s motion to strike andeniesDefendants’ motion to
dismiss and to compel arbitratiorThe Courtgrants Plaintffs motion for summary judgment
against DefendahtMT on the breach of contract count, but otherwise denies Plaintiff’somoti

The Court also grants Defendants’ counsel's motion to withdraw.

[I. BACKGROUND

Mr. Partridge initiated this action against his former empleydisC, LMT, and M.
Arlett—alleging tlat they havdailed to pay him mar than $107,000 in wag#sathe earned
managing a hospital faciity on thdiehalf in Thilisi, Georgia. Compf{ 13-14, 23, 37, ECF
No. 2. In Count One diis Complaint, Mr. Partridge claim#hat Defendantbreachedwo
separate employment agreemgntllectively “the Agreements®-atwo-year agreemenhathe
had entered with LMT in December 2015 (“First Agreement”) and anatiree menthathe had
entered with gher LCC orboth LLC and Mr. Arlettin or about Augus2016 (“Second
Agreement”)which purported to ensure strict compliance with the terms of the FirgteAgmt
Id. 119114, 23, 2526, 29, 4343 Mr. Partridgealso contendshat Defendants violated the
District of Columbia Wage Payment and Collection L withholding wage$Count Two)and
committed fraud by misrepresenting ithatent to perform under thegkeementgCount

Three)? Id. 1144-57. In addition, Mr. Partridgseeksa judgnent declaring that a nen

1 Defendants dispute that the Second Agreement constititepasate, enfoeable
contract. SeeDefs.’ Resp. to Pl’s Mot. Sumnil.at 9-10, ECF No. 18

2 Mr. Partridge also advances unjust enrichment as an alternative dheecpvery
(Count Four) should @ints One, Two, and Three fail. Compl. 5B%64.



competition provision in the First Agreemeis invald as an unreasonable restraint on trade
(Count Five) Id. 1 65-72. The relevant provisian state

During the term of [the First Agreement], [Mr. Partridge] shall
devote his work efforts exclusively to the performance of this
Agreement and siil not, without [LMT’s] prior written consent,
render to others services of any kind for compensation, or engage
in any other business activity that would materially interfere with
the performance of his duties undes Agreement. [Mr.

Partridgé cannad work directly for Sayali Group D/B/A American
Hospital Thilisi during this time.

During the [First Agreement] term, [Mr. Partridge] shall not, in
any fashion participate or engage in any activity or other business
competitive with [LMT]. In addibn, [Mr. Partridge], while
engaged by [LMT] shall not take any action without [LMT’s] prior
written consent to establish, form, or become employed by a
competing business on termination of employment by [LMT].
[Mr. Partridge’s] failure to comply with therovisions of the
preceding sentencealhgive [LMT] the right (in addition to all
other remedies [LMT] may have to terminate any benefits that
[Mr. Partridge] may be otherwise entitled to following termination
of this Agreement.

Compl., Ex. A. at23, ECF No. 2

“Defendants [LLC] and Randall Arletthoved to dismiss the Complaint and to compel
arbitration. SeeMem. Supp. Defs.” Mot. Dismiss for Lack of Subject Matter Juriedictto
Compel Arbitration and Failure to Stat€&im at 58 (“Defs! Mot. Dismiss”), ECF No. 7.
Counsel for Defendantater filed an errata sheet, which clarified that the motion to dishaisls
been submitted on behalf af three DefendantsSeeDefs.’ Errattgsic] Sheet to Its Mot.

Dismiss (“Errata Sheet”) at 1, ECF NBi. The motionto dismisspointed to ararbitration

clause in the First Agreement, which states:

Any controversy oclaim arising out of or relating to this
Agreement shall be settled by arbitration in accordance with the



Commercial Arbitration Rules of therderican Arbitration

Association, and Judgment on the award rendered by the
arbitrators may be entered in aryud having jurisdiction. .. An
arbitration hearing shall consist of three arbitrators, one to be
chosen directly by each party atwil, aheé third arbitrator to be
selected by the two arbitrators so chosen. Each party shall pay the
fees of the arbitrator he selects and of his own attorneys, and the
expenses of his withesses and all other expenses connected with
presenting his case. Othasts of the arbitration, including the

cost of any record or transcripts of the arbitration, administrative
fees, the fees of the third arbitrator, and all other fees and costs,
shall be borne equaly by the parties. Despite the forgoing, the
arbitratorsmay assign to one party or the other any and all fees and
costs as part of any arbitration award.

Compl, Ex. A at5, ECF No. 2Defendants also askéake Courtto dismiss any claims assed
against Mr. Arlett as an individual, arguing that Mr. Arledid notsigned any agreement with

Mr. Partridge in his persohaapacity and that no pleading justified piercing the corporate veil to
hold Mr. Arlett liable for any actions taken by LLC and TMDefs. Mot. Dismiss at 45.

Soon after, Mr. Partridge asked @eurt to strike counsel's errasheet, eguing that
LMT had purposelydeclined to join the motion to dismiss and that an errata sheet could not be
used to join a motion to dismissSSeeMot. to Strike Errata Sheet %4 ECF No. 15 Mr.

Patridge also opposed Defendantsotion to dismiss and to compel arbitration and moved for
summary judgment on his claim&eePl’s Mem. n Oppn to Mot. to Compel Arbitration and in
Support of Pl.’s Crosgviot. Sunm. J. (“Pl’s Opp. Mot. Dismis¥, ECF No. 9 CrossMotion for
Summ.J.(*Pl’s MSJ), ECF No. 10.

Before considering the pending motierand at the request of the partiethis Court
referred the case for mediati@o that the parties could explore the possibility of settlenm®&ate
Order Referring Cage Magistrate Judge for Mediation, ECF No. 86g alsdrule 26(f) Report
and Joint Proposed Discovery Plan at 3, ECF Ndrd§uesting referral for mediation)While

settlement discussions wemeprogressDefendants’ counsel moved to withdréws



representation, explaining thddefendant has been unable to abide by the terms of its agreement
with counsel.” Counsel Mot. To Withdrafv1, ECF No.27. Specifically, according to counsel,
“Defendants have not fulflled their obligation to coomicate withCounsel.” Defs.” Counsel
Reply Pl’s Resp. to Its Motion to Withdraw at 1, ECF No. BBe “lack of communication has
le[d] to a deteriorad attorneyclient relationshig, counsel claims Id. at1-2. Moreover,
counselassertshat Defendants have “outstandilggal bills in arrears.”ld. at 2. Counsel
maintainsthat his withdrawal cabe accomplished with minimal prejudiced. at 3.

On July 10, 201,7with Defendardg’ counsel's withdrawal motiostil under advisement,
Mr. Partridge filed a motion with the Court, which supplied the parsielement agreement
and asked the Court to incorporate its terms into a consent deSea\ot. to Enter Settlement
Agreement, ECF N&8. The settlement agreemenivhich, per its terms, becam@&forcedle
when Mr. Arlettsigned it on June 19, 2044specified thatthe Defendants woulgrovide Mr.
Partridgean initial payment of $50,000 by July 19, 2017. Consent Decree 1 1, 11, ECFE No. 31
“Upon receipt of the Initial Payment,” the parties would “release ancheovaotto sue each
other” and would ‘ddge a consent decre®morializing these terms and, except as necessary to
enforce the decree, dismiss the litigationd. 11 4-5. Thereafter LLC and LMT would pay Mr.
Partridge $10,000 each month until the initial andtimp payments totaled $150,000d. § 2.
If LLC and LMT failed to make a monthly paymeon time and failed to cure the default within
five calendar days, the agreemestablishedhat “the Court shall entgudgment against [the

corporations] for the entire unpaid balance plus all costs of colleatiolnding attorney’s fees

3 Atthat same timeMr. Partridge’s counsel sought sanctions against Mr. Arlett or Mr.
Arlett’s counsebr bothfor a purported discovery violationSeeMot. for Sanctions, ECF No.
29. The parties subgeently resolvedhe dispute, anBlaintiff's counsel withdrew the motion.
SeePl’s Notice of Withdrawal of His Motion for Sanctions (Dkt. 29), ECF No. 42.



pursuant to D.C. Code §-38308.” Id. { 6. The partiegxplicitly “consent[ed] to the continuing
jurisdiction of the United StateBistrict Court for the District of Columbia unless and until
Plaintiff receives Initial and Monthly Payments totaling $150,00@" 9 10. On July 12, 2017,
this Court entered eorsent decreavhich fully incorporated thearties’ settlemeragreement.
See id.That same day, the Court deniagl moot Defendants’ motion to dismiss and Plaintiff's
motion for summary judgmentSeeMinute Order (July 12, 2017)Defendants’ counsel's
motion to withdraw remained under advisement.

A little more than a month later, Mr. Partridge moved for an order iegjubdefendants
to show cause why they should not be held in contempt for allegedly violating the consent
decree.App. for a Rule to Show Cause Why De$hould Not Be Held in Contempt of Court,
ECF No. 35. According to Mr. Partridge, “despite [Mr.] Arlett’s eg@ntations that he would
make payments, that he already had made paynamighat he would provide confirmation of
payments,’no payments-not even the initial payment of $50,080ave been madeld. at 1 &
1 11. At the first of two status conferences held shortly after Mr. Partfildge his show cause
motion, the Court expladd that it had viewed Defendahpayment of the initial $50,000 as a
condition precedent to the partidiihng of the congnt decreeHaving heard for the first time
through Plaintiff's show cause motion that nitiaih payment had been made, tlisurt thought
it unwise to merely enforce the terms of the consent decree. Rather, thagead to revisit
the pares’ presettlement motions.

The Courtordered Mr. Arlett to appear for a second status conference to be held the next
month. SeeOrder, ECF No. 36 (‘[The parties, including individual Defendant Randall Arlett,
shall appear for a status conferenceSeiember 19, 2017. . .”). Mr. Arlett belatedlynotified

Phintiff's counsel and thi€ourtthat he was “not &b to appear today in person” becahse



residesand works in Saudi Arabialetter from Randall Arlett (“Arlett Letter”), ECF No. 41
(time-stamgd September 19, 2017 at 7:40 AMee alsd_etter (Fax) from Steve Oster, ECF
No. 39 Inthat same message, Mr. Arlett affrmed tBatfendants “do not oppose” their
counsek motion to withdraw.Arlett Letter, ECF No. 41 He asked, however, féa 30 day
continuance to seek new counsel and allow the new counsel adequate time &amdpar
respond in this matter.ld. He also represerdehat Defendants “havalready started to seek
new counsel and expect to have retained by the end of this wielek&ithough that
representation was made on September 19, 26d7& than three monthsave elapsed without
anynewcounsel entering an appearance on Defendants’ behalf.

Presently before the Court are Mr. Partridge’s motion to strike Defts\darata shet,
Defendants’ motion to dismiss, Mr. Partridge’s motion to summary judgra@dtDefendants’

counsel's motion to withdraw from this case.

l1l. ANALYSIS 4
A. Plaintiffs Motion to Strike is Denied
The Court first considers Mr. Partridge’s motion to stiikefendantstounselserrata
sheet.SeeMot. to Strike Errata Sheet, ECF No. 18lr. Partridge argues th#te errata sheet,

which clarified thaDefendantstounsel had intended to submit thetion to dismiss on behalf

4 The parties apparently agree that, exceptin considering arbitrabilityioggesnder the
Federal Arbitration Act, thisCourt should assefiseissues and claims presentedhis case
under District of Columbia lawSeee.g,Defs.’ Mot. Dismiss (analyzingssues bDistrict of
Columbia law);Pl.’s MSJ(arguing that District of Columbia law should apply and analyzing
issues under District of Columbia law). As no party disputes the choggbstantive law, the
Court will not belaborits choiceof-law andysis. See Piedmont Resolution, LLC v. Johnston,
Rivlin & Foley, 999 F.Supp. 34, 39 (D.D.C1998) (“The parties have not raised any choice of
law issues and, in their arguments in support of and in opposition to [the] motsanforay
judgment, all parties have relied solely on District of Columbia &ecordingly, the Court will
resolve the motion under District of Columbia law.”).



of all three @fendantsis not e appropriate means through which to join a motion to dismiss.
Sedd. atl “The use of errata sheets,” he contendsyéstricted to correcting typographic,
stenographic, or othemconsequential errors.ld. § 1. Furthermore, he asserts that Delemts
counsel made a strategic decision to leave LMT off of the motion to dis®&s.id 1 5-6.

And heargueghat “if permitted Plaintiff will be prejudiced by having already respondexd to
Motion that subsequently was substantively altered witle@we of Court.”1d. § 7. The Court
disagrees.

“The decision to grant or deny a motion to strike is vested in the trial judgefsl s
discretion.” Canady v. Erbe Elektromedizin Gm@397 F. Supp. 2d 2,(D.D.C. 2004). Courts
generaly disfavosuch mtions. SeeStabilisieungfonds Fur Wein v. Kaiser Stuhl Wine
Distributors Pty. Ltd.647 F.2d 200, 20(D.C. Cir. 1981)(per curiam) A courtmay, however,
strike an untimelyfiing or decline to allow a party to supplementiiag whendoing so
promotes the fair and efficient administration of justic&ee Jackson Finnegan, Henderson,
Farrabow, Garrett & Dunnerl01 F.3d 1451506-53 (D.C. Cir. 1996) (affirming district coust’
denial of motion to supplemensummary judment fiings); cf. Randlph v. ING Life Ins. &
Annuity Co,486 F. Supp. 2d 1, 9 n.5 (D.D.C. 2008)riking a surreply submitted without leave
of court).

The Court concludethat, under the circumstances of this caseould be imprudent to
strike Defendants’ counsslerratasheet. True enougherrata sheets are typicalyand,
perhapsappropriatel—used only to corredgbconsequentiakrrors. And instead of fiing an
errata sheet, Defendantunsellikely shouldhave soughleaveto amend his motion to dismiss
or requested an extension to permit him todiee paratenotion to dismiss on behalf of LMT.

But it is difficult to gather why the styling of Defendants’ csel’s fiing should predominate



the Court’s analysisin all cases, the Court has substantial discretion to perniiirihe See
Cohen v. Bd. of Trustees of the Univ. of the Bis€olumbig 819 F.3d 476, 430 (D.C. Cir.
2016) (describingthe discretion afforded to district courts to determine whether to extend a
deadline even after the time to act has exirCanady 307 F. Supp. 2d at(éxplaining that the
decision whether to grant a motion to strike is vested in the district scdiscretion) The
Court is simply not persuaded that Defendants’ counsel acbed ifaith in neglecting to
include LMT in the motion to dismiss. Nor is the Coednvincedthat Plaintiff has suffered
substantial pejudice due to the clarification Mr. Partridgeseemingly hopethatthe Court will
strike counsek errata sheefind that LMT failed to timely answer the cplaint, declare LMT
in default, and proceed toward a default judgmehs the Court explained i€anady “[sJuch a
result . .. would contravene the established policies disfavoring motimiskéy and favoring
the resolution of cases on their merit307 F. Supp. 2d at(@itation omitted). Accordingly, he
Court denies Plaintiff's motion to strike.
B. Defendarts’ Motion to Dismiss and to Compel Arbitrationis Denied

The Court next consideBefendantsmotion to dismiss and to compel arbitratiofirst,
Defendantsaargue that the Court should dismiss anyrdaasserted against Mrriétt in his
personal capacitynderFederal Rule of Civi Procedure 12(b)(6pefs.’Mot. Dismiss at 45.
Second, Defendantssk theCourt to compel arbitration ofaiins asserted against LLC and LMT
pursuant to an arbitratioclause in the First Agreemernit. at5-8. For the reasons set forth
below, the Court denies both requests.

1. The Court Denies Defendants’ Motionto Dismiss Mr. Arlett as a Defendant
The Court begins with Individual Defendant Arlett’'s argument that the compails to

allege facts sufficient to support litlyi against him on any aim. Given the liberal pleading



standard of Rule 12Zhe Court concludes that Mr. Partridge’s allegations nsgd¥ir. Arlett are
sufficient to survive a motion to dismiss.

A motion to dismiss under Federal Rule of Civi Procedure 12(b)(6) ‘testegal
sufficiency of a complaint.” Browning v. Clinton292 E3d 235, 242 (D.C. Cir. 2002)To
survive a 12(b)(6)motion, a complaint must contain “a short and plain statement of the claim
showing that the@leader is entitled to religf Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (auoting Fed. R. Civ. P. 8(a)(2)). Detailed factual allegationsnatreequired, but the
plaintiff must plead facts sufficient to “raise a right to reliebee the speculative level on the
assumption that all of the complaint’'s allegations are triet."When ruling on a Rule 12(b)(6)
motion, “the Court may only consider the facts alleged in the complaint, dotsirattached as
exhibits or incorporated by reference in the complaint, and matters abobtthdi€ourt may
take judicial notice.” GustaveSdmidtv. Chap226 F. Supp. 2d 191, 196 (D.D.C. 200Zhe
Court must construe the complaint liberally in the plaintiff's favor andtgre plaintiff the
benefit of all reasonable inferencesowal v. MClI Commc’ns Corpl6 F.3d 1271, 1276 (D.C.
Cir. 1994). The Court may not, however, accept inferences that are “unsupported amntsis=t
out in the complaint,” and may need fatcept legal conclusions castthe form of factual
allegations.” Id.

i. Plaintiff’s Allegations Are Sufficient to Supporta Plausible Inference That De fe ndant

Arlett is An Alter Ego of LLC and LMT and Thus PersonallyLiable for Their Contractual
Obligations

Count One othecomplaint alleges that the Defemds—including Mr. Arlett—owe Mr.
Partridge$107,000 for breaching two employment agreeme®eeCompl. 139-43.
Defendants arguihat Mr. Arlettis not liable for such a claim becausedite not personally enter

either agreement at issue in this case; rather, Mr. Arlett signed therAgnts as an officer of



LLC and LMT. SeeDefs! Mot. Dismiss at 45. Defendants contend that there is no pleading
that justifies piercing the corporate veil to hold Mr. Arjegtsonally liable for the contractual
obligations of LLC and LMT. See id.Again, the Court disagrees.

“A corporation is ordinarily to be viewed as a distinct entity, even whisnaiholly
owned by a single individual.”Quinn v. Butz510 F.2d 743, 757 (D.C. Cir. 1975) (footnote
omitted). “This concept, however, is designed to serve normal, inoffeusdg of the corporate
device, and is not to be stretched beyond its reason and pdity.”In breach of contract
actions, piercing the corporate veil allows individual corporate owners [frersfto be held
liable for breaching contracts betweeaitlcorporations and third parties, even though they were
not personally in privity with the third partiesWorld Class Const Mgmt Grp. v. Baylor, 962
F. Supp. 2d 296, 300 n(®.D.C. 2013);see also, e.gMcWilliams Ballard, Incv. Level 2 Dey.
697 F. Supp. 2d 101105-06 (D.D.C. 2010) ¢oncluding that breach of contract claims asserted
against corporate officers in their personal capacity sunau@dtion to dismissvhere plaintiff
allegedsufficient facts tasuppot the piercing othe corporate i McWilliams Ballard, Inc. v.
Broadway MgmtCo, 636 F. Supp. 2d 1-8 (D.D.C. 2009) (same).

District of Columbia law provides théa party may be permitted to pierce the corporate
veil upon proof, ‘that there is (1) unity of ownership and interest, and (2) tise cbrporate
form to perpetrate fraud or wrong,” or ‘other considerations of justice ang’ggsiify i.”
Broadway MgmtCo, 636 F. Supp. 2d at 8 (quotirifstate of Raleigh v. Mitche@47 A.2d464,
470 (D.C. 2008)).“Individuals orother entities may be held liable for the activities of a
corporation when it is demonstrated that ‘the corporation is not only contbyli¢ttbse persons
who are alleged alter egos of the corporation, but also that the separafahespersons and the

corporation has ceased and . . aalherence to the fiction of the separate existence of the



corporation would sanction a fraud or promote injusticéShapiro, Lifschitz & Schram, P.C. v.
Hazard 90 F. Supp. 2d 15, 23 (D.D.C. 20q@uoting Camacho v. 1440 Rhode Island Ave.
Corp., 620 A.2d 242249 (D.C. 1993)).

Courts also considesuch factors as(1) whether corporate formalities have been
disregarded, (2) whether corporate funds and assets have been extensivailyglate rwith
personal assets,)(Badequate initial capitalization, and (4) fraudulent use of the coxportati
protect personal business from the claims of creditdBsoadway Mgmt. Ce636 F. Supp2d
at 8 (quotingEstate of Raleigf947 A.2d at 47071). The District of Columla Court of Appeals
has explained thahe inquiry is flexible; Since piercing the corporate veil is a doctrine of
equity, ‘the factor which predominates wil vary in each cas€dmach620 A.2d ak49
(quoting Vuitchv. Furr,482 A.2d 811, 816(D.C.1984); see alsd.awlor v. District of
Columbia 758 A.2d 964975 (D.C. 2000) (“No single factoris dispositive, and ‘considerations
of justice and equity may justify piercing the corporate veil.” (quottigghamv. Goldberg,
Marchesano, Kohlman, In@&37 A.2d 81, 93D.C. 1994))). Furthermore, courts stress that at
the pleading stage a plaintiff need only allege sufficient facts to supgtatusible inference of
alter ego liability and need not show all that would be required to preveilat3eeBroadway
Mgmt Co, 636 F. Supp. at &o0pesv. JetsetDC, LLL®94 F. Supp. 2d 135, 147 (D.D.C. 2014)

Plaintiff claims that Defendant Arlett “maintained operational @brdver LMT, [LLC],
and Plaintiff”’; had the power to approve the hiring of Plaintiff; had the power towappr
Plaintiff's rate and method of compensation; had the power to directly arettiydisupervise
Plaintiff's work; and had “control over all material aspects of L8/8nd [LLC]'s business.”
Compl. 19 1517, 19-21. Plaintiff al® asserts that Defendant Arlett “converted to his own use

the funds received from the facilty in Thilisi, Georgia on account of thaces Plaintiff



performed on Defendants’ behalfltl.  33. These allegations amountgtate a bit morehan

the spase or conclusory statememegarding the piercing of the corporate tRat courts have
rejected as insufficient to survive a motion to dismiSee, e.gKelleher v. Dream Catcher,
L.L.C, 221 F. Supp. 3d 157, 160 (D.D.C. 2016) (dismissing actionrtadsegainst owners of a
corporation where the only fact to support alter ego theory was that the dornpanad the
individual defendarbwners shared the same addrels&)tir Servs., Inc. v. Ekwund91 F.

Supp. 3d 98, 16491 (D.D.C. 2016) (dismissingcton against sole owner of a corporation where
plaintiff relied only on the conclusory allegation that the corporation servel alter ego for
the individual defendantRuffin v. New Destination, LLZ73 F. Supp. 2d 34, 461 (D.D.C.
2011) (dismissig action against individual owner/corporate officer where plaintiff's only
allegations pertaining to that individual concerned her ownership of the corpaatiostatus as
an officer). Rather, aking Mr. Partridge’'sllegations as true and drawing alhsonable
inference in his favor, as the Court must at the motion to dismiss sthgeetamount i@t least,
assertionghatMr. Arlett excessively intermingled corporate furwith his personal assets and
dominated and controlled the corporagion a manner that might amount toiynof interest and
ownership. Allegations of this sort have been deemed sufficient in past c&ses.e.g.
Broadway MgmtCo, 636 F. Supp. 2d at 9 (deeming allegations that individual defendants
dominated a corporation,isdtegarded corporate formalities, commingled corporate and personal
assets sufficiento survive a motion to dismiss)The fact that the First and Second Agreement
were entered into by different corporate entities at Mr. Arlettecton seems to support this
conclusion. The Court concludes that Mr. Partridge kafficiently stated a claim fopiercing

the corporate \ke thus it will deny Defendants’ motion to dismiss this count.



ii. Plaintiff States a Claim Against Defendant Arlett as an Employer Underiie DCWPCL

Mr. Partridge’s second cause of action is for violation of the D.C. Wagmdth and
Collection Law (“DCWPCL")D.C. Code8§ 32-1301 et seq Atthe time Mr. Partridge inttiated
this suit, the DCWPCL providethat“[e]Jvery employer shall pay all wages earned to his
employees at least twice during each calendar month, on regular paydays et sigaalvance
by theemployer.> D.C. Code§ 32-1302. Mr. Arlett apparently seeks dismadsof this count on
the basis that he was a mere corporate oféicernot Mr. Partridge’s “employer” under the
DCWPCL. SeeDefs.” Mot. Dismiss at 5.

The DCWPCL defines employer am/ery individual, partnershigirm, general
contractor, subcontractor, association, corporation, the lega&semative of a deceased
individual, or the receiver, trustee, or successor of an individual, gamnership, general
contractor, subcontractor, association, or corporagonploying any person in the District of
Columbia” D.C. Code 8§ 321301 This Court has explained that the definition of employer is
to bebroadly construgdthat an employee may have more than onglayer under the law, and
that, in some circumstanceyrporate officerare employeraunder the statuteSeeVentura v.
Bebo Foods, In¢738 F. Supp. 2d 1-6 (D.D.C. 2010)(defining “employer” under the Federal
Labor Standards Act and noting that the DCWRCtonstrued consistently with that Acf)o
determine whether an individual or entity is an employer under the laws apply an
“economic reality test,” under which they consider “the totality of theugistancesf the
relationship between the pitifffemployee and defendant/employer to determine whether the

putative employer has the power to hire and fire, supervise and control wodkleshar

5 The DCWPCL has since been amendeétkeNage Theft Preventioflarification and
Overtime FairnessAmendment Act of 2016, D.C. Law 266 8§ 2(b), 64 DCR 2140.



conditions of employment, determine rate and method of pay, and maintain employme
records’ Id. (quoting Del Villar v. Flynn Architectural Finishe$64 F. Supp. 2d 94, 96 (D.D.C.
2009)). Stated otherwise, courts look to whether a corporate officer hasianadrcontrol over
the corporation.Id.

As the Court described aetail above, Mr. Partridgelaims that Mr. Arlett'maintained
operational control over LMT, [LLC], and Plaintiff’; had the power to apprivehiring of
Plaintiff; had the power to approve Plaintiff's rate and method of comjpimshad the power
to directly and indirectly supesg Plaintiff's work; and had “control over all material aspects of
LMT’s and [LLC]'s business.” Compl. 114%7, 19-21. Theseallegationsamount to a claim
that Mr. Arlett had operational controlver the corporationand thus, these allegatioresre
sufficient at the pleading stage sbow that Mr. Arlett may be Mr. Partridge'smployer” under

the DCWPCL. Consequently, thBefendants’ motion to dismiss Count Two is denied.

iii. Defendant Arlett Can Be Held Liable for His Own Tortious Conduct

In addition to breach of contract and District of Columbia statutory ¢laWinsPartridge
asserts that all three Defendants committed fraud by entering intogteerments without
intending to perform. Complf{ 5157. Mr. Arlett seeks dismissal of thiount on thesole
basis that he is not personally liable for the actions of the corpora®esDefs. Mot. Dismiss.
at4-5. Mr. Arlett neglects t@ppreciatehoweverthat under District of Columbia law,
“corporate officers ‘are personally liable for tovidich they commit, participate in, or inspire,
even though the acts are performed in the name of the corporati®eriy ex rel. Perry v.
Frederick Inv. Corp.509 F. Supp. 2d 11, 18 (D.D.C. 2007) (quotireywvlor, 758 A.2d at 974).
Importantly though,’an officer’s liability is not based merely on the officer’s position in the

corporation; it is based on the officebshaviorand whether that behavior indicates that the



tortious coduct was done within the officer's area of affirmative officisdpengility and with

the officer’'s consent or approval.ld. (quoting Lawlor, 758 A.2d at 977). “Liability must be
premised upon a corporate officer's meaningful participation in the wrongfsl”dd. (quoting
Lawlor, 758 A.2d at 977)."Sufficient partigpation can exist when there is an act or omission by
the officer which logically leads to the inference that he had a shdre wrongful acts of the
corporaibn which constitute the offenselLawlor, 758 A.2d at 97%quoting Vuitch, 482 A.2d at
821)

The Court must determine whether Mr. Partridge’s allegations aigeniffto sustain a
claim that Mr. Arlettmeaningfully participatedin the acts and omissions on which the fraud
claim is based or, alternatively, failed to act to prevent those aotsissions despite an
affirmative responsibility to do sb.The complaint asserts thiie Defendants-including Mr.
Arlett—entered into the Agreements without intending to pay Mr. Partridge the wagesilde
earn. Compl. 1 52-53. Italso allegeghatthe Defendants-including Mr. Arlett—*failed to
disclose to Plaintiff their intention not to pay him his earned wadels {1 53. And, as explained
above, Plaintiff claims that Mr. Arlett asserted “control ovenalterial aspects of LMT’s and
[LLC’ s] bwsines$ and that he “had the power to approve Plaintiff's rate and method of
compensation.”Compl. 11117,20. Indeed, Mr. Arletsigned both agreementSeeCompl, EX.

A at6; Compl. Ex. B. To the extent a fraud occurred, the Court can draw the reasonable
inference fom Mr. Partridge’s pleadinghat Mr. Arett meaningfully participateah it. Cf.
Cooper v. First Go\t Mortg. & Invrs Corp, 206 F. Supp2d 33 36(D.D.C. 2002) (denying

motion to dismiss claims against corporate offidefendantand noing that “[a]ithough

6 Because Defendants have not sought dismissal on any other basis, the Coagtdecl
consider whether Plaintiff's allegations are otherwise sufficiersttate a claim for fraud.



[plaintiffs] have notproven[defendant’s] involvement in the alleged violations, the plaintiffs are
entitled to offer evidence at a later time to support these climgcordingly, Defendants’
motion to dismiss is denied.
2. Defendants LMT and LLC Forfeited Their Right to Compel Arbitration By Actively
Participating in this Litigation

Having rejectedefendantstcontentionthat Mr. Arlett should be dismissed from this
matter, the Court next considers Defendants’ remamnggments fodismissal. Citing a
provision in the First AgreemeriDefendants move to compatbitration of claims asserted
against LMT and LLGpursuant to the Federal Arbitration Act (“FAAO U.S.C881 et seq.
SeeDefs! Mot. Dismiss at 58. Mr. Partridge resists arbitration, arguing that (1) the Second
Agreement featureso arbitration clausand thus claims stemming from that Agreement should
not be subject to arbitratipr(2) Defendants waived their rigitd compel abitration by asking
the Court to dismiss Mr. Arlett as a defendant in this matter; antdig}ourt should decline to
enforce the arbitration provision in the First Agreement because itasgoehibitive fees on
Plaintiff.” SeePl’sOpp. Mot. Dismissat12-19. The Court concludes that Defendants waived
any right to compel arbitration by actively participating in this litigation.

The FAA provides thatmost writtenagreements to arbitratshall be valid, irrevocable,
and enforceable, save upon such groundsxias at law or in equity for the revocation of any
contract.” 9 U.S.C. § 2.If a dispute is referable to arbitration, a district court “shiedicd the

parties to proceed to arbitration on issues as to which an arbitration agtderm been signed.”

7 Plaintiff also argues that LMT failed to appear or answer in this mattethahthe
other Defendants caat enforce the arbitration clause in an agreement to which they were not
parties. SeePl.’s Opp. Mot. Dismiss at3. As the Court has declinetd strike the errata sheet
thatclarified that the motion dismiss had been submitted on LMT’s behalf,dbe Geed not
address this argument.



Dean Witter Reynolds, Inc. v. Byd¥0 U.S. 213, 218 (1985)Generally, a party s&mg to
compel arbitration musthow that a valid arbitration clause exists, that the movant is erititle
invoke the clause, that the other party is bound by the clandehat the claussovers the
asserted disputeSeePCH Mutual Ins. Co. v. Casualty & Surety, Ifi€50 F. Supp. 2d 125, 141
42 (D.D.C. 2010). Because the FAA “strongly favors the enforcement ofragnéeto arbitrate
as a means of securing ‘prompt, economical and adequate solution of contrgveRsidsiguez
de Quijas v. Shearson/Am. Express,1480 U.S. 477, 4780 (1989)(quoting Wilko v. Swan
346 U.S. 427, 438 (1953)), the Supreme Court has instructed tmtetsolve doubts in favor of
arbirabiity. SeeMoses H. Cone Memorial Hosp. v. Mercury Constr. Cei@ U.S. 1, 2425
(1983); see alsAT & T Techs., Inc. v. Commc’ns Workers of A5 U.S. 643, 650 (1986)
(“[A]n order to arbitrate [a] particular grievance should not be deniedsublegay be said with
positive assurance that the arbitration clause is not susceptiblentérpnetation thatovers the
asserted dispute (internal quotatin marks and notations omitted)).

Federal policy notwithstanding, a party opposing arbitrationseanut defenses to
arbitrability such as waiver and defySeeMoses H. Cone Mem'| Hospl60 U.S. at 2425.
Our Circuit Courthas explained that “consistent with arbitration’s contrddiaais, a party may
waive its right to arbitration by acting ‘inconsistentyjth the arbitration right.”” Khan v.

Parsons Global Servs.,d.t 521 F.3d 421424-25 (D.C. Cir. 2008) (quotingNat’l Found. br

8 Asthe D.C. Circuit explained Buckerman Spaeder, LLP v. Auffenhér$ F.3d 919
(D.C. Cir. 2011), forfeaure—"the ‘failure to make a timely assertion of a righigl. at 922
(quoting United States v. Olané07 U.S. 725, 733 (1993))is the appropriate standard for
evaluating a latdled motion under Section 3 of the FAAd. The waiver standard, on thehet
hand, applies when a party intentionally relinquishes or abandons a knownZughterman
646 F.3d at 922 (citingdlano, 507 U.S. at 733). In the arbitration context, the waiver inquiry
examines whether, during the course of litigation, a party “acted in a namoensistent with
any intent to assert the right to arbitréteZuckerman646 F.3d at 922 (quotinlat’l Found.
for Cancer Research v. A.G. Edwards & Sons, B&L F.2d 772, 775 (1987)).



Cancer Research v. A.G. Edwards & Sons, Bl F.2d 772, 774 (D.C. Cir. 1987)Courts in
this jurisdiction consider “the tofifyl of the circumstances in deciding whether the defaulting
party has acted inceistently with the right. . .. One example of such conduct . .. is active
participation in a lawsuit.”Khan, 521 F.3d a425 (quotingNat’'| Found. br Cancer Research
821 F.2d at 7475 (alterations in original) (brackets omitted)). This inquiry is “iendy fact
bound.” Zuckerman Spaeder, LL¥. Auffenberg646 F.3d 919922 (D.C. Cir. 2011) Courts
assess, among otthings, whether a party timely sought arbitratiowhether the party now
moving for arbitration engaged in litigation activity that induced the othey pad “the district
court to expend time and effort on disputes, the resolution of which wouldnoe the dispute
toward arbitration and whether the party opposing arbitration would suffer prejudice from the
movants delay in seeking arbitrationSeed. at922-24. Prejudice is nohecessary to
demonstrate waiverNat'| Found. for Cancer Resear@®1 F.2d at 777.

Not all participation in litigationis treated equally.For example, aurts in this
jurisdiction donot fault partiedor seeking to compel arbitration in an answer #s asserts
counterclaims and defenseSee, e.gGordonMaizelConstr. Co., Inc. v. Leroy Prods., Inc.
658 F. Supp. 52831 (D.D.C. 1987)(“The mere fact that [defendants] answered the complaint,
rather than risk a default judgment, in no way constitutes the degreend# ‘faatticipation’ in
ltigation necessarytestablish waiver.”). Nor dihey fault “merely removing [argction [to
federal court], without attempting to engage in discovery or to dispute primihims on the
merits.” Martin v. Citibank, Inc.567 F. Supp. 2d 3@1(D.D.C. 2003. Likewise, a party’s
refusal to settle a matter inforryal-rather than through either ltigation or arbitratiels not
regarded amtrinsically inconsistent with the right to arbitratiguch that it constitutes waie

See Shorts v. Parson Trans.gginc.,, 6@ F. Supp. 2d 63, 67 (D.D.C. 2010) (finding that a



party who refused attempts to engage in informal dialogue concerning an employsperte di
did not waive the right to compel arbitration). Furthermaresome caseparties haveven
inttiated litigation without being found to hawvaived the right to compel arbitratiortseeDavis
Corp. v. Interior Steel Equip C®69 F. Supp. 32, 334 (D.D.C. 1987) (concluding that
subcontractor who filed an action in federal court to protect aghmstnning of atatute of
imitations and conducted minimal discovery did not waive arbitration becauserisistently
maintained that the dispute siftb be submitted to arbitration

Conversely,courts havaeleemed the right to compel arbitratioraived where “[tlhe
Itigation machinery had been substantially invoked and the parties weratwehe
preparation of the lawsuit by the time..an intention to arbitrat@as communicated.”Cornell
& Co. v. Barber & Ross Cp360 F.2d 512, 513 (8. Cir. 1966) (party had waived arbitration
by moving for a transfer of venue; fiing an answer to the complaint and a atainterand
fiing notice of deposttions, taking a deposition, and procuring documents andsr@cor
discovery);see also, e.gkhan, 521 F.3d a428 (‘[I]rrespective of other indicators of
involvement in litigation, fiing a motion for summary judgment based onemsatiutside the
pleadings is inconsistent with preserving the rightaimpel arbitration” even when the summary
judgment is accompanied by a motion to compel atbiran the alternative). The right is
ikewise waived when a party has “made a conscious decision to exploit nisbef pretrial
discovery[,] motion préate,” and other aspects of litigation and now seeks “a second bite at the
very questions presented to the court for dispositioN&t'| Found. for Cancer Researcd21
F.2d at288.

Considering the totality of circumstances here, the Court has no tfifficahcluding that

Defendants havevaived any right t@ompel arbitration by actively paipating in this



Iitigation. Though Defendants timely invoked the rightaiditrate in theirearliest fiings in this
matter, their subsequent conduct cannot plyséie squared with an intent to preserve that right.
Namely, after Defendants filed their motiém compel arbitration antheir response in
opposition to Plaintiff's request for summary judgment, they consenthd fiing of a
settlement agreementrfentry by this Court as a consent decree. Inthat agreement, the partie
claimed tohave resolved matters that would otherwise be heard through arbitration. Ahd, mos
telingly, Defendants “consent[ed] to the continuing jurisdiction of theedristate®istrict
Court for the District of Columbia unless and until Plaintiff receietihl and Monthly
Payments totaling $150,000.” Consent Decfel). If Defendants hadanted to maintain the
right to pursue arbitration, they needed only wait for therCo rule on their motion to dismiss
and to compel arbitrationMoreover, they could have reached anattourt settlement which
did not subject them to this Court’s jurisdiction. Instead, by their own coridaééndants
mooted their motiorto compé arbitration and prolonged resolution of this mattext this stage
in this litigatian, given the substantial resousmxpended by the Court and both parties, the
Court would be remiss to offer Defendants a second bitee giroverbial apple. Accordjly,
Defendants’ motion to compel arbitration is denied.
C. Motion for Summary Judgment

The Courtnext turns to Plaintif§ motion for summary judgmentMr. Partridge seeks
summary judgment on three of his claims: (1) breach of contract, (2Joviolat District of
Columbia statutory wage laws, and (3) his request for a judgment declaingHAcompetition
clause in the First Agreement invalidAs s forth below, the CourgrantsMr. Partridge’s

motion with respectto Count One against LMT, but otherwise denies .



Summary judgment is appropriate when “the movant shows that there is no genuine
dispute asto any material fact and the movant is entiigudgment as a matter of law.” Fed.
R. Civ. P. 56(a)see also Anderson v. Liberty Lobby, |@@.7 U.S. 242, 2448 (1986). “A fact
is ‘material’ if a dispute over it might affect the outcome of asuoiler governing law; factual
disputes that are ‘irrelevant or unnecessary’ do not affecuthenary judgment determination.”
Holcombv. Powel] 433 F.3d 889895 (D.C. Cir. 2006)(quoting Liberty Lobby477 U.S. at
248). Anissue is “genuine” if the evidence is such that a reasonable jury could aeardict
for the nonmoving partySee Scottv. Harrj®3 U.S. 372, 380Liberty Lobby477 U.S. at 248
Holcomh 433 F.3d at 895.

The movant bears the initial burden of identifying portions of the record thandaate
the absence of any genuissue of material factSeeFed. R. Civ. P. 56(c)(1). In nesnse, the
nonmovant must point to specific facts in the record that reveal a gensire tigat is suitable
for trial. SeeCelotex Corp. v. Catre77 U.S. 317, 324 (1986)1n order to establish that a
factis or cannot be genuinely disputed, a party must (a) cite to sperif of the record
including deposttion testimony, document evidence, affidavits or declarations, or other
competenevidence—in support of its position, or (b)edhonstrate that the materials relied upon
by the opposing party do not actually establish the absence or presence of a genuné disput
United States v. Dynamic Visions, )220 F. Supp. 3d 16, 420 (D.D.C. 2016)(citing Fed. R.
Civ. P. 5€c)(1)).

In considering a motion for summary judgnt, a court must “eschew making credibility
determinations oweighing the evidence Czekalskiv. Peteyd75 F.3d 360, 363 (D.C. Cir.
2007), and all underlying facts and inferences must be analyzed in the lightawmpable to the

norrmovant, see Likerty Lobby477 U.S. at 255Nevertheless, conclusory assertions offered



without any evidentiary support do not establish a genuine issue forSeal Greene v. Dalton
164 F.3d 671, 675 (D.C. Cir. 1999)Where “a party fails to properly support an assertion of fact
or fails to properly address another party’s assertion of fact,” the tdstct may “consider the
fact undisputed for the purposes of the motion.” Fed. R. Civ. P(85(&)he court must,
however, “always determine for itself whetheg tlecord and any undisputed material facts
justify granting summary judgment.Winston & Strawn, LLP v. McLea843 F.3d 503505
(D.C. Cir. 2016) (quotingGrimes v. District of Columbij&94 F.3d 83, 97 (D.C. Cir. 2015)
(Griffith, J., concurring)). That is, “[o]nce the court has deterdhitiee set of facts-both those
it has chosen to consider undisputed for want of a proper response or reply and any that cannot
be genuinely disputed despite a procedurally proper response ertkepiust determine the
legal consequences of these facts and permissible inferences from Werstdn & Strawn,
LLP, 843 F.3d at 508 (quoting Fed. R. Civ. P. 56 Advisory Committee’s Note to 2010
Amendment).
1. Plaintiffs Motion for Summary Judgment is Not Pre mature

Before turning to the merits of Plaintiff's motion for summary judgmeimt, Gourtwill
address Defendasitcontention thathe motion is prematuréecause the parties have not yet
engaged inidcovery SeeDefs! Resp. to Pl.’s Mot. for Summi. at 8-9, ECF No. 18.While
summary judgmenis often inappropriate wheparties havenot yet conducted discovergee
First Chicago Int'l v. United Exch. C#836 F.21 1375, 1380 (D.C. Cir. 1988), this is not always
trueand a party cannot oppose summary judgment by simply declaring whsthetsto conduct
further discovery Rather, under Federal Civi Rule 56(d), a party opposing summary judgment
must “show[] by affidavit or declaration thdtr specified reasons, it cannot present facts

essential to justify its opposition.” Fed. R. Civ. P. 56(the D.C. Circuit hagstablishedthree



criteria that the affidavit must satisfy: (1) ‘It must outline gaaticular facts the nemovant
intends to discover and describe why those faets@cessary to the ltigation(2) ‘it must
explain why the nomovant could not produce the faat opposition tdhe motion for
summary judgment’; and (3) ‘it must show the information is in fact discbleta U.S. ex rel.
Folliard v. Gov't Acquisitions, In¢764 F.3d 19, 26 (D.C. Cir. 2014) (internal citations and
brackets omitted) (quotin@€onvertino v. U.S. Dep’t of Justic@34 F.3d 93, 99100 (D.C. Cir.
2012)) “The rule was not created to actashield that can be raised todbl a motion for
summary judgment without even the slightest showing by the opposing party that hisooppositi
is meritorious. Greenberg v. FDAB03 F.2d 1213, 1223 (D.C. Cir. 198@)ternal quotation
marks omitted). Accordingly, district courts should deny a request for a cotnum order to
obtain discover when“the discovery sought appears irrelevant, or if discovery would be wholly
speculative.” 1d. at 1224.

Defendants have submitted neither affidavits nor declaraitiosgpport of their request
that the Court delay consideration of Plaintiff's summary judgment motiomny eventfailure
to file affidavits or declarations asi@ldefendants’ request fais on the merits. In support of
their requestor delay or denial of Plaintiff's motignDefendants assetat affidavits submitted
along with Plaintiff's motion for summary judgment come from individuals “wi&y have a

bias agast the Defendants Defs.’Resp. to Pl.’s Mot. for Sumni.at 8 Defendantsleclare

9 In this jurisdiction, such a failure does rattomatically doom a request for additional
discovery. SeeFirst Chicago Int'] 836 F.2d at 1380 (holding that appellant’s failure to file an
affidavit specifically outlining the facts that it hoped to uncover withtaddl discovery did not
preclude itfrom challenging the summary judgment order because other fiings wec@stiffo
notify the district court of the need for further discovery). The D.C. Citas reasoned that a
“more flexible approach” to the affidavit requirement is appropriadbeniother fiings “servel]
as the functional equivalent of an affidavitltl. at 1380. But given Defendants’ sparse
explanation for why the Court should permit additional discovery, thstia case where other
fiings suffice.



that, through discovery, theéype to scrutinize thenfotivatior{s]” of these individuals. Id. at 8.
Furthernore, they contend that othevidenceoffered byPlaintiff “does not necessarily show
[that] LLC had a duty to pay Plaintiff, Arlett had a duty to play Plairtiff; that LMT was in
breach of its duty.”Id. at 9. This request is far too vague to justify denying or deferringmcti
on Plaintiff’'s motion for summary judgment. First, Defendants’ contention about what sort of
evidence discovery might produce is utterly speculative. Defendants have grihgd€ ourt
with no reason to believéhatdiscovery may produce statements that undermineréwubility
of the affidavits Plaintiff has submitted. Second, Defendants have notaleaaldo this Court
why the facts they intend to discover might be necessary to this litigationexemple,
Defendantstate only that thegenerallymistrusta dedaration submittedoy Jacquelyn Martin.
SeeDefs.’Resp. to Pl Mot. for Summ.J.at 8. But tley fail to specifically denyny assertion
made in thatleclaration

Furthermore, it is readily apparent that Defendants are in a positoimatenge many of the
material factual allegations critical to this dispute. For exanipefendants have said nothing to
dispute thaat least some of them owe Mrartridge unpaid wages. Nor have they disptied
amount of unpaid wages owed@he Court stuggles to imagine why Defendants would lack
access to information that might enable them to shbether they have paid Mr. Partridge at all
and, if so, how much they have paid hidccordingly, t is not apparent to the Court how
discovery mightbetterenable Defendants to oppose Plaintiff's matievhenmuch of the
information atissue in this case is already in their possesépefendants have not shown
why they might need addtional discovery, the Court has no reason to delay resolimgfidhe

until after discovery is taken



2. Mr. Partridge is Entitled to Summary Judgment Against Defendant LMT for Its
Breach of the First Agreement But Genuine Issues of Material Fact Preclude Summary
Judgment Against the Other Defendants

Mr. Partridge movesof summary judgment on his breach of contract claigsinst all
three defendantsBecause¢he First Agreement unambiguously created a duty for LMT to pay
Mr. Partridge and because LMT does not dispute that it breached that dguihevil enter
judgment against LMT on this claim. However, as there are genginesi®f material fact
concening the obligations undertaken by Defendants LLC and Mr. Arlett, the Cdudeny
summary judgment as to them.

“To prevail on a clear of breach of contraatyder District of Columbia lawa party
must establish (1) @alid contract between the pad; (2) an obligation or duty arising out of the
contract; (3) a breach of that duty; andddjnages caused by the bredctspire Channel,

LLC v. Penngood, LLA39 F. Supp. 3d 382, 388 (D.D.C. 2015) (quoBrgwn v. Sessoms

774 F.3d 1016, 1@2(D.C.Cir. 2014)). The District of Columbiaadhers to the objective law of
contract under which “the written language embodying the terms of an agreeingotvevn the
rights and liabilties of the parties, irrespective of the intent op#itées at therhe they entered
the contractunless the Court cannot gather the clear and definite meaning of the agreement
Potoma Elec.Power Co. v. Mirant Corp251 F. Supp. 2d 144, 148 (D.D.C. 2003) (quoting
Marra v. Papandreo(b9 F. Sipp. 2d 65, 76 (D.D.C.9D9)). “In deciding whether contract
language is susceptible of a clear meaning, the couitictsha reasonableness inquiryld. at

149. 1t “looks beyond the language itself and determines what a reasonable peneon in t
position of the parties would have tight the disputed language meantd.

If a contract is unambiguous, caudanand shouldnterpret it as a matter of lawSee
Horn & Hardart Co. v. Nat'R.R.Passenger Corp793 F.2d 356, 35@.C. Cir. 1986. Ifa

contract is ambiguousthat is,if “provisions in controversy are, reasonably or fairly susceptible



of different constructions or interpretationdf/harf, Inc. v. District of Columbjd33 F. Supp.
3d 29 4041 (D.D.C. 2015) (quotingloyner v. Estate of Johns@®6 A.3d 851, 856 (D.C.
2012)}—summary judgment may stil be appropriate “so long as there is no evidenaeothidt
support a conflicting ierpretation of the agreement&m. First Inv. Corp. v. Golang925 F.2d
1518 1522(D.C. Cir. 1991). But, “[a] court generally wil ot grant summary judgment where a
contract is ambiguous because its interpretation inevitably would ‘depend[] orethigiity of
extrinsic evidence or on a choice among reasonable inferences to be drawn freic ext
evidence.” Potomac ElecPowerCo., 251 F. Supp. 2d at 148uoting Holland v.Hannan 456
A.2d 87, 815 (D.C. 1983))
I. First Agreement

Mr. Partridge contends that all three Defendants are jointly and #eVliabde for
breaching the First AgreemerfieePl.’s MSJ ECFNo. 10. In support of his clainiye supplies
theagreement he entered with Defendant LMBeePl’s MSJ,Ex. 2, ECF No. 14; Pl’s
Statement of Undisputed Material FacESCF No. 161 { Il.A. He contends that the First
Agreement required LMT to pay him $11,000 per month from December 2015 through March
31, 2016 and $11,500 per month from April 2016 through November ZD4éPI1.’'s SMF
[I.B, ECF No. 161. Mr. Partridge asserthat, though he performed all duties required of him
by the First Agreement, LMT breached the Agreement by faiing to pay lainq({ 1I.G-D. Mr.
Partrilge also argues that Defendant Arlett is liable under the First Agrebeewaise he had
control over payment of wages under the Agreemkht{ II.K.

Mr. Partridge has shown that a vald contract existed between him and Defelda
The First Agreemdrplainly stateghat Defendant LMT had a duty to pay Mr. Partridjd,000

per month for servicethat he would rende from December 2015 through March 2016 and



$11,500 per month for servicsathe would rendefrom April 2016 through November 2016.
SeePl’s MSJ,Ex. 2 at4 Mr. Partridge has also supported his claim that Defendant LMT
breached that duty by faiing to pay him despite his performageePl.’s MSJ Exs. 2, 1#19,

23. Indeed, Defendant LMT does not dispute that Mr. Partridge performequasdey the
agreement or that it failed to pay Mr. Partridge according to the agneeS®eDefs.’ Resp. to

Pl’s Mot. for SummJ.at2 Furthermore, Mr. Partridge has shown that he sustained damages as
a result of the breach, in the form &2$32in unpaid wage$? Thus, the Court finds that there

is no genuine dispute asdoy material fact concerning plaintiff's claim that LMT breached the
First Agreement and that Mr. Partridge is entitled to summary judgment.

However, either LLC nor Mr. Arlett were parties to the First Agreement. Rartridge
assertshat they are nonethelessble for breach of that agreemdmcause they are alter egos of
LMT. SeePl’s MSJat 21:23. He provides insufficient suppoitiowever, to justify summary
judgmentin his favor Viewing the record in the light most favorable to the nonmeyant
genuine issues of material fact remain regarding whether Mr. Arlettla@dare alter egos of
LMT such that they can be held liable for LMT’s breach of contre®ee TASCritical Sys, Inc.

v. Integated Facility Sys Inc., 808 F. Supp. 2d 60 (D.D.C. 2011ndeed, Mr. Partridgs’ own
argumenthat LMT alone failedto join a motion to dismiss submeitt by the other Defendants
seems to undermine his argument that the three parties are essemiallgddhe same. The
Court denies Plaintiff's motiorto the extent that it seeks judgment against LLC and Mr. Arlett

for obligations under the First Agreente

10 Mr. Partridges complaint alleges that Defendant LMT owed him a total of $137,409
under the First Agreement, but it explains that LMT lesadypaid him $44,977 of the amount
owed under the agreemer@ompl. § 23;see alscCompl., Ex. Aat 4 (specifying payments
owed for Mr. Partridges services).



ii. Second Agreement

Mr. Partridge contends that even if LLC and Mr. Arlett are not liabiebffeach of the
First Agreement, they are liabfer breach of the Second Agreementvhich theyoffered Mr.
Partridge “iron clad assurance[s]” that future payments would be madénala manner,
consistent with the terms of the First Agreeme®eePl.’s Statement of Undisputed Material
FactsY Il.LE. Defendants dispute whether tBecond Agreement constitutes a separate
enforcedle contract SeeDefs.” Respto Pl’s Mot. Summ. J.at 9-10. Both parties present
reasonable arguments to support their respective understandings of the comtremisian.
The Court cannot say that the terms of the Second Agreement are unambégdadnsview of
the ambiguity,the Court will deny Plaintiff’'s motion and permit the parties to submiitinsic
evidence to support their interpretations.

3. Summary Judgment on Count Two is Denied

Mr. Partridge also moves for summary judgment on Count Twaivwdsserts that
Defendants violatedhe DCWPCL.D.C. Code88 32-1301 et seq, byfaiing to pay Plaintiff
wages in accordance with the Agreemer@eePl’s MSJat 22 Defendants scarcely engage
with Plaintiff's argument that they are liable for violating Digtiid Columbia statutory law. As
best the Court cantel, however, they dispute that Defenditftsand Mr. Arlett are District of
Columbia employes under the_aw. SeeDefs.” Respto Pl’s Mot. Summ.J.at 3 1112 (noting
thatLMT is registered under the jurisdiction of Antigua and Barbados and disputinthemiér.
Arlett is an employer of Mr. Partridge). Because the only unambiguous wagsvemt before
the Court is the First Agreement, which Mr. Partridge entered with LNt@, keecause it is not
clear whether LMT is a District of Columbia empoyunder the DCWPCL, the Court denies

Plaintiff's motion for summary judgment on Count Two.



The DCWPClapplies tdevery individual, partnership, firm, general contractor,
subcontractor, association, corporation, the legal representative adaséel individual, or the
receiver, trustee, or successor of an individual, firm, partnergéigral contractor,
subcontractq association, or corporatioemploying any person in the District of Columbia.
D.C. Code § 321301 The Law dictates how and when employers in the District must pay their
employees and permits employees to pursue civil actions against employéotations. See
D.C. Code § 321302. Mr. Partridgecontendghatthe DCWPCL applies to Mr. Arlett, LMT,
and LLC. According to Mr. Partridge, all three defendamtgployed him in the District of
Columbia under tle Lawbecause the Defendants are daddquartered in the District of
Columbia and Mr. Arlett's and LMT’s communications concerning the Figge@mentvere
transmitted to Plaintiff from the District of ColumbisSeePl’s MSJat 24. He also cites a
handful of cases, which he contends counsel in favor of an interpretation oEWi€ OL that
reaches employers outside of the District of Columii.'s MSJ at 241.18 (citing Lincoln-
Odumu v. Med. Faculty Assoc., In2016 WL 6427645 (D.D.C. July 8016)).

As the Court explained abovihe First Agreement is clearly and definitely an
employment agreement promising certain wages to Mr. Partridge and apli@diendant LMT
to pay those waged.MT employedMr. Arlett. The Second Agreement, howeveogd not
unambiguously outline argbligation for any defendant. And while Mr. Partridge has supplied
enough evidence to shawat LMT employed him, issues of fact remain regarding whether LLC
or Mr. Arlett arealter egosof LMT. Therefore issues remain regarding whether LLC and Mr.
Arlett areMr. Partridge’semployersunder the First Agreementn light of the ambiguity, the

Court will only consider whether LMT is Mr. Partridge’s employer underRCWPCL.



On this record, the Court cannot say that Defendant LMT was Mr. Partreigpleyer
underthe DCWPCL because Mr. Partridge has not demonstrated that LMT empioyel the
District of Columbia. Mr. Partridge asserts that LMT is headqueditin the District of
Columbia, but LMTappears talisputethat fact. SeeDefs.” Respto Pl’s Mot. Summ.J. at3
(asserting thatLMT is an Antigua & Barbados Compdiy Mr. Partridge also asserts that
communications sent from LMT were transmitted from the DistricCafimbia. Even assuming
that such a tenuous connection to the District of Columbia raigffice to say that an entity
employed someone “in the District of Columbia,” Mr. Partrjdgto performed his duties in
Thilisi, Georgia,supplies no evidence to support his claiBecause issues of material fact
remain regarding whether any defendant employed Mr. Partridge in the Di$t@olumbia,
this Courtdenies Mr. Partridge’s motion with respect to Count Two.

4. Summary Judgment on Count Five is Denied

Mr. Partridge argues that he is entitled to a deatarahat he is not bound by restrictions
on his prospectivemploymentfound in the First AgreementSpecifically, he argues that the
Court should release him from any restrictions on his employment becauskreltihed the
First Agreement and, therefore, his performance is excuSeePl’s MSJat 28. Mr. Partridge
relies upon onlyone case, which interprets and apples Massachilasegit® support his
argument. Pls MSJ at 2§citing L.G. Balfour Co. v. McGinnj¥59 F. Supp. 840, 845 (D.D.C.
1991)). As Massachusetts law does not apply to the interpretation of any agréetis case
and Mr. Partridge has not demonstrated that he is entitled to judgmentatisraomlaw under

applicable law, his motion is denied.



C. Defendants’ Counsel's Motion to Withdrawis Granted

Finally, the Court considenshether 2fendants’counsel should be paitted to
withdraw from this caseln support of his requestpunseicites his“deteriorating relationsHip
with his clients, his clients’ pported failure to pay folegal servicedie has providedand
counsel's belief that withdrawal can be accorhpls wihout prejudice to the partieSee
CounselMot. to Withdraw at 42, ECF No. 27;Defs.’ Counsel Reply to Pl’'s Resp. to Mot. to
Withdraw at 23, ECF No. 32 Per MrArlett's e-mail communication to the Court on
September 19, 201 Defendants do not oppose counsel's moti@eeArlett Letter, ECF No. 41
On the other hand, Plaintitisks the Court to deny the motion, arguing thawviebe prejudiced
if Defendantstounsel igpermitted towithdraw “at this time” 11 Pl.’s Oppn to Defs.” Counsel's
Mot. to Wihdraw at 1.

Local Rule 83.6(c) bars an attorney from withdrawing except by court order whah a
date has been set, a party’s written consent has not been obtained, orytisenparepresented
by another attorneyLocal Civ. R.83.6(c). The present motioto withdraw falls within the
ambit ofLocal Rule 83.6(c) because no successmnsel has appeared to represent Defendants
A court has discretion to grant or deny an attorneydion to withdraw. SeeSabre Int'l Sec. v.
Torres Advanceénter. Sols.LLC, 219 F. Supp. 3d 15358 (D.D.C. 2016) Geneally, a court
will deny a motionif “withdrawal wouldunduly delay trial of the casea factor inapplicable
here because no trial date has been-seif withdrawal would be unfairly prejudicial to any
party, or otherwise not be in the interest of justicedcal Civ. R.83.6(d) Courts consider
among other thingsind as relevantthe length of time the case and dispositive motions have

been pending, the time it would take for the unrepresented party to seanmthgecare new

11 Plaintiff fled his gposition on July 12, 2017.



legal representation, and that degree of financial burden that counsel wdeidf $vé court
required him to remain in the casd.aster v. District of Columbiad60 F. Supp. 2d 111, 113
(D.D.C. 2006.

Threeprimary factors mitate in favoof permitting counsel to withdraw at this time
First, the Court takes notkat, according to counsel, Defendants are in arrears on paytoents
for legal services already provided in this ca$hkis Courtrecognizeshat “an attorney should
not be ina position where he or she has not been paid, and yet must continue to work for the
client at his or her own expensefonda Power Equip. Mfg., Inc. v. WoodhoBE F.R.D. 2,
6 (D.D.C. 2003);see alsdarton v. District of Columbig209 F.R.D. 274277 (D.D.C. 2002)
(“It simply expects too much of counsel to expend the additional energy nedesgaiy trial,
and to front the necessary expenses, without any real assurance thabkepaitl for any of i,
especialy where he already is owed a saaigtl sum.” (quotingLieberman v. Polytop Corp2
Fed. App’x 37, 3940 (1st Cir. 2001))).Secondthe Courtwill take into account theleteriorated
relationship between counsel and DefendanBee, e.gSabre Int'l Security219 F. Supp. 3d at
158-59 Honda Power Equip. Mfg., In219 F.R.D. at 6 (reasoning that interests of justice do
not favor ordering counsel to continuepresenting a client whdoes not respond to . . .
attempts to contact him and has not paid his billsSTherecord revealittle aboutwhen and
why the attornexlient relationshipbroke downand neither counsel nor Defendaskgressa
view about whether any cdinfs might be reconcilable. But it stands to reason that, should
current counsel remain in this case, there bwadlifficulties ahead fdooth counsel and
Defendants ithey are unable to communicad@d toagree on how to proceed in this litigation.
Third, more tharthreemonths have passed since Defendants represented that thegthesd

days to secure new amel. Despite having had plenty of time, no rwunselhas appeared on



their behalf. The Court cannot permit Defendants to bring this ltigation to a stahgs
keeping current counsel in imboAccordingly, the Court grants Defendants’ counsel'iono
to withdraw.

While allowing Defendants’ counsel to withdraw resolves one problem, disraisother.
It is wellestablished that “[a] corporation cannot represent itself and cannot appesar It
must be represented by counsehlexian Bros. Med. Ctr. Sebeliuss3 F. Supp. 3d 103,08
(D.D.C. 2014)(quoting Lennon v. McClory3 F. Supp. 2d 1461, 1462 nD.D.C.1998). In
addition, this Court’'sLocal Rulesdo not permit appointment of counsel to corporationsivil
matters Seelocal Civ. R. 83.11b)(3) (limiting appaitment of counseto pro selitigants, a
status denied to corporations).Accordingly, now that counsel has withdrawn, although Mr.
Arlett may proceegbro se LLC and LMT cannot.Defendantd.LC and LMT must immediately
seek new counselif counsel has not already been retair@hd have new counsel appear in
this mattewithin 30 days If no counsel appears by such date, Plaintiff may seek appropriate
relief.

IV. CONCLUSION

The Court denies Plaintiff's motioto strike and denies Defendants’ motion to dismiss
and to compel arbitration. The Court grants Plaintiff's motion for supnpdgment against
Defendant LMT on the breach of contract count, but otherwise denies Pdintifition. The
Court also grant®efendants’ counsel's motion to withdrawhe parties, including Defendant
Mr. Arlett, if proceedingpro se must appear for a status hearsmgJanuary 31, 2018t 11:00
AM in Courtroom 14 An order consistent with this MemoramduOpinion is separately and

contemporaneously issued.

Dated: Decembei29, 2017 RUDOLPH CONTRERAS
United States District Judge



