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MEMORANDUM OPINION

Pending before the Court are crosstions for summary judgment from the plaintiffs,
severahospitals that offer inpatient and outpatient hospital services to patients entitled to
benefits under the Medicare program, Pls.” Mot. Summ. J. (“PIs.” Mot.”), ECF No. 15, and the
defendant, the Secretary of Health and Human Services (“HHS”), who ignsbisdfficial
capacity, Def.’s Crosslot. Summ. J. (“Def.’s Mot.”), ECF No. 17 The plaintiffs seek judicial
review of a final adverse agency decision by HHS and the vacatur of dir28l0%le that
allegedly reduced the payments that the plaingifisuld have received from HHS to compensate
them for the disproportionate number of lavcome patients served their hospitals.SeePIs.’
Mot. at 1. The plaintiffs allege that the final rule at issue violates the Administrative Precedu
Act (“APA”), 5 U.S.C. § 706hecause the rule is procedurally defective and arbitrary and
capricious.SeeCompl. 1 81-88, ECF No. 1; Pls.” Mem. Supp. Mot. Summ. J. (“Pls.” Mem.”)
at 2 ECF No. 15-1. The defendant counters thatfinalrule was a logical outgrowth of the
proposed rule and that the adoption of the rule was the result of a reasoned delibexass pr
SeeDef.’s Mem. Supp. Cross-Mot. Summ. J. & Opp’n PIs.” Mot. Summ. J. (“Def.’s Mem.”) at 1,
ECF No. 17-1. For the reasons set forth below, the plaintiffs’ motions are denidaband
defendant’snotions aregranted.
I BACKGROUND

Resolving the instant motions requiesaminingthe “labyrinthine world of Medicare

reimbursements.’Dist. Hosp. Partners, L.P. v. Burwell86 F.3d 46, 48 (D.ir. 2015)

! Also pending before the Court are crosstions for summary judgment filed in a consolidated case, which
motions are identical to the cresmtions filed in the aboveaptioned caseSeeW. Anaheim PIs.” Mot. Summ. J.,
ECF No. 23; Def.’s W. Anaheim Cro$dot. Summ. J., ECF No. 21. For ease of reference, all citations refer to the
crossmotions filed in the aboveaptioned case.



(internal quotation marks omitted).he relevant portions of the Medicare statute are explained
first, followed bytherulemakingchallenged by the plaintiffs.

A. Statutory Framework

Medicare is a federal program that pays for theedre services furshed to eligible
beneficiaries, who argenerally individuals ovehe age of sixtyfive or individuals with
disabilities. See42 U.S.C. § 1395cThe Centers for Medicare and Medicaid Services (“CMS”)
is the component dfiHS that administers the Medicare prograBeeSt. Elizabeth’s Med. Ctr.
of Bos., Inc. v. ThompspB96 F.3d 1228, 1230 (D.Cir. 2005). CMS reimburses healthare
providersfor, inter alia, “the reasonable cost” of services provided to Medicare beneficiaries.
See42 U.S.C. § 1395f(b)(1.

The Medicare statute has five parts, two of which are relevant to this case. Part A
“establishes the requirements that individuals must meet to be eligible for kécblegefits and
provides such individuals insurance for hospital and hosplaied services.Catholic Health
Initiatives lowa Corp. v. Sebeliygl8 F.3d 914, 916 (D.C. Cir. 2013) (citing 42 U.S.C.

§ 1395c). Such benefits include coverage for “inpatient hospital services,” inctwaingght

stays in a hospital. 42 U.S.C. 8§ 1395d. Part A benefits are limited to a certain numbey of days
however, and after those days have been used, Part A coverage is “exhabatkdlit Health

718 F.3d at 916. Specifically, Medicare beneficiaries are entitled to cage for the first 90

days of their stay, and they may then elect to use up to 60 ‘lifetime resesrdeynd the first

90 days. Id. (quoting 42 C.F.R. 8§ 409.61(ayee alsat2 U.S.C. § 1395d.

2 “Provider of services” is defined as “a hospital, critical access hbsghtted nursing facility,
comprehensive outpatierghabilitation facility, home health care agency, hospice prograngrgufposes of
[other provisions] of this title, a fund.42 U.S.C. 81395x(u).



Part E, which sets out “Miscellaneous Provisions,” wanksindem with Part A to
provide a “prospective payment system for reimbursing hospitals that propatéeent hospital
services covered under Part ACatholic Health 718 F.3d at 916 (citing 42 U.S.C1895ww(d)).
As relevant to this case, Part E mandatesaimathospitakerving “a significantly disproportionate
number of lowincome patientsis entitled to a payment adjustmgkriown as the “disproportionate
share hospital” ("DSH") adjustmemwhich is an upward adjustment to a hospital’s reimbnese
amount to account for the hospital's treatment of a disproportionatelyargher of low
income patients. 42 U.S.C1895ww(d)(5)(F)(i)(I);see alsad. § 1395ww(d)(2) Pls.” Mem. at 4
(“The DSH adjustment is an upward adjustment to standard rates to compensaidstfospne
generally higher pepatient costs of lovincome patients.”) As the D.C. Circuit has recognized,
the DSH adjustment “is based on Congresslgiuent that lowncome patients are often in
poorer health, and therefore costlier for hospitals to tre&aatholic Health 718 F.3d at 916
(citing Adena Reg’'l Med. Ctr. v. Leavii27 F.3d 176, 177-78 (D.C. Cir. 2008)).

A hospital’s DSH adjustment [sased on its “disproportionate patient percentage”
(“DPP”). 42 U.S.C. 8395ww(d)(5)(F)(v) To qualify for a DSH adjustment, a hospital’'s DPP
typically must exceed 15 percent, although the qualifying percentage varies depending on the
size of the hospital and whether it is located in an urban or a rural®eeid. Generally, “a
higher DPP means greater reimbursements because the hospital is sereitmgyamome
patients.” Catholic Health 718 F.3d at 916The DPP is a “proxy measur&r the number of
low-income patients a hospits¢rvesand represents the sum of two fractions, commonly called
the ‘Medicare fraction’ and the ‘Medicaid fracti6n.Ne. Hosp. Corp. v. Sebeljlg57 F.3d 1, 3
(D.C. Cir. 2011) (internal citation omitted) (quoting HR&P. No. 99-241, pt. 1, at 17 (1985)).

The Medicare fraction is statutorily defined as:



[T]he fraction (expressed as a percentage), the numerator of which is the ofisunsEr
hospital’s patient days for such period which were made up of patient§avisoch

days) were entitto benefits under [Medicare@g A .. . and were entitled to
supplementary security incom@$Sr)] benefits .. . , and the denominator of which is
the number of such hospital’s patient days for such fiscal year which were made up of
patients who (for such days) were entitled to benefits under [Medicatel p

42 U.S.C. § 1395ww(d)(5)(F)(vi)(l). The Medicaid fraction is defined as:

[T]he fraction (expressed as a percentage), the numerator of which is the ntithber o

hospital’s patient days for such period which consist of patients who (for such dags) we

eligible for medical assistance under a State [Medicaid] plabut who were not

entitled to benefits under [Medicarefg A .. . , and the denominator of which is the

total number of the hospital’s patient days for such period.
Id. 8§ 1395ww(d)(5)(F)(vi)(II).

As the D.C. Circuit has noted, “[t]his language is downright byzantine and itsmgeani
not easily discernible.Catholic Health 718 F.3d at 917In essence,[t]he Medicare and
Medicaid fractions represent two distinct and separate measures of low +r&Bhé.e.,
welfare) and Medicaid, respectivehthat when summed together, provide a proxy for the total

low-income patient percentageld. The D.C Circuit has often used the following visual

representation to distill these formulas:

M edicar e Fraction Medicaid Fraction

Numerator

Patient days for patients “entitled t
benefits under part A” and “entitled
to SSI benefits”

Patient days for patientgligible for
[Medicaid]” but not “entitled to
benefits under part A”

Denominator

Patient days for patients “entitled ti

benefits under part A”

Total number of patient days

Id.; see alsd\Ne. Hosp.657 F.3d at 3. The denominator of the Medicaid fraction—total number

of patient days—is larger than the denominator of the Medicare fraction, whichnsooméy

patient days for those patients “entitled to benefits unaié®yg’ Thus, shifting patient days

from thenumerator of the Medicaid fractiao thenumerator of thdedicare fractiorwill

generally have a larger impamt a hospital’s DPP and, accordingly,itsnDSH adjustment




A “fiscal intermediary,” such as a private insurance company that has a conthact w
CMS, is responsible for “[d]etermining the amount of payments to be made to providers for
covered services furnished to Medicare beneficiaries” and then ‘jimg]#tke payments” to the
hospitals. 42 C.F.R. § 421.1@)(1)(2); see alsad. § 421.3. If a hospital providing covered
services “is dissatisfied with a final determination of the organization seawsiitg fiscal
intermediary” regarding “the amount of total program reimbursement dueaweer,” the
hospital “may obtain a hearing with respto such [determination] by a Provider Reimbursement
Review Board” (“PRRB”). 42 U.S.C. § 138§@a)(1)(A)(i). To obtain such review, the hospital
must “file[ ] a request for a hearing with 180 days after notice afntieemediary’s final
determinatiori 1d. 8 139®m0(a)(3). The PRRB may then “affirm, modify, or reverse a final
determination of the fiscal intermediaryld. 8 139®0(d); see alsdNe. Hosp.657 F.3d at 3—4.

PRRB decisions “shall be final unless the Secretary, on his own motion, and within 60
days after the provider of services is notified of the [PRRB’s] decisivarses, affirms, or
modifies” the PRRB’s decision. 42 U.S.C. §1886)(1). Notably, however, the PRRB lacks
the authority to declare statutes, regulations, or rules invékgBethesda Hosp. Ass'n v.
Bowen 485 U.S. 399, 406 & n.4 (1988) (citing 42 U.S.C. § 1288)); 42 C.F.R. § 405.1867
(instructing that the PRRB “shall afford great weight to interpretive rglaseral statements of
policy, and rules of agency organization, procedure, or practice establisGadS3y. Thus,
when a hospital seeks to challenge the validity of a rule or regulation, thengealmust first
obtain a determination by the PRRB, either on a petiticuarspontgthat the PRRB “lacks the
authority to decide the legal questibr2 C.F.R. 805.1842(a)(1) (citing 42 C.F.R495.1867).
The hospitamay then “request a [PRRB] decision that the provider is entitled to seek” epedi

judicial review (“EJR”) of the isse. Id. § 405.18424)(2). If the PRRB grants EJR, “the



provider may file a complaint in Federal district court in order to obtain EJR tdghk
question 1d. 8405.1842(g)(2).

B. Rulemaking History L eading to the 2005 Final Rule

At issue in this lawsuit is the treatmentpattient daysn theMedicarefraction or the
Medicaidfractionfor individuals who were eligible for boffrograms—"dual eligible”
individuals—but for whom Medicare did not pay for care, either because the patient had
exhausted his or her Part A benefits for that period of hospitalization or beoaersi#tyaother
than the Medicare Trust Fund paid for that cé&8eePls.” Mem. at 1; Def.’s Mem. at 4.
Specifically, this dispute centers on whether such “éliglble exhausted days” should be
counted intie Medicare fraction or instead in the Medicaid fraction. If delagible exhausted
days were included in the Medicare fraction, they woulddmedo the denominator of the
Medicaid fraction and, if the patient had been entitled to SSI benefits, also to thetoumir
dual<eligible exhausted days were includadhe Medicaid fraction, they would be added to the
numerator of the Medicaid fractiorThe denominator of the Medicaid fraction is not at issue,
because that value includai patient daysegardless of eligibility or exhaustion.

This distinction matters, because the denominator of the Medicaid fractiainp@tent
days) is greater than the denominator of the Medicare fraction (patient dagsiénts “entitled
to benefits underart A”). Thus, including duakligible exhausted days in the Medicare fraction
denominator (andyhen appropriatequmeratoryather thann the Medicaid fraction numerator
will often tend to give those days more of an impact on a hospital’s DPP and, corresiypnding
onits DSH adjustmentThe relevant rulemaking history is described next.

1. 2004 Proposed Rule
In 2003, the Secretary issue@raposed ruléor the 2004 fiscal year outlining “proposed

changes to the hospital inpatient prospective payment systems anddec2094 rates” for the



Medicare programMedicare Program; Proposed Changes to the Hospital Inpatient Prospective
Payment Systems and Fiscal Year 2004 Raté&¥)#@Proposed Rule”), 68 Fed. Reg. 27,154,
27,154 (May 19, 2003capitalization omitted). As it relates to this lawsthe Secretary
proposed to revise the manner in which celagible exhaustegatient days are counted in the
Medicare and Medicaid fctions. The2004 Proposed Rukxplained that currently, “[i]f a
patient is a Medicare beneficiary who is also eligible for Medicaid, the patieahsidered
dual-eligible and the patient days are included in the Medicare fraction of the&tent
percentage but not the Medicaid fractiond. at 27,207. Importantly, the 20@roposed Rule
emphasized that:
This policy currently applies even after the patient's Medicare coverage isséedhain
other words, if a duadligible patient is admitted wiout any Medicare Part A coverage
remaining, or exhausts Medicare Part A coverage while an inpatient, hispatieert
days are counted in the Medicare fraction before andM#tdricare coverage is
exhausted. This is consistent with our inclusion eflMaid patient days even after the
patient’s Medicaid coverage is exhausted.
Id. That is, under the stated status quo, dual-eligible days were to be counted in the denominator
of theMedicare fractior(and, if the patienivereentitled toSSI benefits, also in the numerator of
the Medicare fraction), regardless of whether the patient had exhaustedédriseaitable
Medicare Part A coverage. The Secretary then explained that he was contemplatirgganchan
the way duakligible exhaustd days would be counted:
We are proposing to change our policy, to begin to count iM#éticaidfraction of the
DSH patient percentage the patient days of éligible Medicare beneficiaries whose
Medicare coverage has expired. As noted above, our current policy regarding dual-
eligible patient days is that they are counted in the Medicare fraction aludec from
the Medicaid fraction, even if the patient’'s Medicare Part A coverage has been exhausted
... [I]n order to facilitate consistent handling of these days across all hqgspéaise
proposing that the days of patients who have exhausted their Medicare Part eovera

will no longer be included in the Medicare fraction. Instead, we are proposing these day
should be included in thdedicaidfraction of the DSH calculation.



Id. at 27,207-08. In other words, the Secretary proposed adopting the opposite of the stated
current policy: rather than continue to count dual-eligible days, regardlesstbewRart A
coverage had been exhaustedhe appropriate parts of tedicare fraction, the Secretary
proposed to begin counting only dual-eligible unexhausted ddlge Medicardraction while
counting dual-eligible exhausted days in khedicaidfraction.
2. Initial Comment Period for the 2004 Proposed Rule

The comment period on the 2004 Proposed Rule remained open through July 18, 2003.
Id. at 27,154. Many commenters supported the policy that the Secretary had described as the
existing policy—namely, the inclusion of du@hgible days in the denominator (and, when
entitled to SSI benefits, also in the numeratdithe Medicare fraction, regardless of whether the
patient’s ParA coverage had been exhausted—and opposed the proposed change to begin
including dualeligible exhaustd days in the numerator of the Medicaid fractigs. discussed
below, this is the policy that the Secretary ultimately adopted in the 2005 FinalTRe
American Hospital Association (“AHA”) opposed the proposed change because “CMS
provide[d] no jusfied reason for making this change, and there are clear reasidnsnake this
change.” AlministrativeRecord(“AR”) at 754R ECF No. 361 (emphasis in original)The AHA
noted that “CMS clearly states in the proposed rule that the curremtlois onsistenwith
statutory intent” and thatlie proposed change would place a significant new regulatory and
administrative burden on hospitdldd. In addition, the AHA explained thait is likely that
this proposed change would result in reduced P&yients to hospitals” because “[a]ny
transfer of a particular patient day from the Medicare fraction (basedabMedicarepatient
days) to the Medicaid fraction (basedtotal patient days) will dilute the value of that day, and

therefore reduce thaverall patient percentage and the resulting DSH adjustriénis he



calculation of dual-eligible days must not be changdd. at 754-55R(emphasis in original).
Other commenters likewise emphasized that the stated current policy wasetobngi
statutory intent and that the change would result in large administrative burdengftal$os
See, e.gid. at486R(comments of Association of American Medical Colleges that “current
policy is consistent with statutory intent” and that proposed palitt impose a “new
administrative burden . . . on hospitals to provide documentatioingt 583R (comments of
Healthcare Association of New York State that “it will be difficult for hospitalsrawvide the
data required under this proposalt); at 718R(comments of University of Pittsburgh Medical
Center Health System opposing the proposal “due to the additional workload that \piilliee a
to the providerslimited resourcey; id. at816R (comments of National Association of Public
Hospitals and Health Systems noting the “significant new regulatory and attatine burden
on hospitals” imposed by proposed rule).

Other commenters emphasized the likelihood that DSH payments would decrease under
the proposed rule. For example, the National Association of Public Hospitals atfd Heal
Systems noted that the proposed rule wobkl/g the effect of reducing DSH payments across
the-board because “the transfer of any particular patient day from the Medicare to the Medicai
fraction will always dilute th@alue of that day and therefore reduce the overall patient percentage
and the resulting DSH adjustmentd. at816R see alsad. at683R(comments of Mercy Hospital
that“[t]he resultwill be a loss ranging from approximately ($500,000) to ($800,G0dch
1,000 days adjusted based on a varied Medicaid eligibility percentage from 100%) tcdO&%
789R(comments of Federation of American Hospitals thiae ‘proposed policy would result in

a reduction of DSH payments when Exhausted Days are rerfromedhe Medicare fraction”).

10



In addition, the Federation of American Hospitals alleged that “CMS ladksastia
authority to implement the proposed policy regarding Exhausted Days” because tEghaus
Days patients remain entitled to” certain Part A liigsmeven though they have “reached their
coverage limit for inpatient hospital servicesd. at 789R. The Federation contended that,
“lulnder CMS’s proposed interpretation of the DSH statute, it is impossible to riecthec
position that these patitnare not entitled to Medicare Part A when they can receive other Part
A services, suchs skilled nursing servicesd. at 790R, and “strongly urge[d] CMS not to
finalize this policy,”id.

Only one commenter, the BlueCross BlueShield Association, wrote in suppbé of
proposed rule. BlueCross noted that it “agree[d] with the proposed change to include in the
Medicaid percentage the patient days of dual eligible Medicare beneficiaries Mbdisare
coverage has expired,” but tAssociatiomevertheless recommendeglifninating the
requirement that the hospital submit documentation to the fiscal intermediary that justifies
including the days in the Medicaid fractiond. at 566R.

Notably, two commenters wrote to express confusion about the Segatatgment of
the existing policy. The law firm Vinson & Elkins wrote, on its own behalf, in support of the
proposed rule but “disagree[d] .that CMS’ description of its past practice is corredd. at
860R. Specifically, Vinson & Elkins noted that the proposed rule was “at odds with the plain
language of the regulation” governing the DSH adjustment, which statatiéhdedicare
fraction included “covered patient days’ only”—in other words, unexhausted daysldnht.
861R (quoting 42 C.F.R. § 412.106(b)(2)(i) (2003)). That is, the Secrestatesiproposed rule
was actually the manner in which dugdilgible exhausted days were currently being handtet!

the exact opposite of the policy the Secretary had put forth as the status quo. Vinkors& El

11



urged CMS to correct its misstatement, arguing that if the agency chose tbysthnde
statements, “it will squander its credibility with the courts anfl]stetelf up not only to lose as
the issue is litigated but to subject itself toipgyattaney fees and other sanctiondd.

Southwest Consulting AssociatgSCA”) alsowrote to identify the misstatement, noting
that “CMS’ statement ‘the days of patients who have exhausted their Medicared®aerage
will no longer be included in the Medicare fraction’ is inconsistent with CMSeatiactual
practice with respect to the Medicare fractiotd” at405R. SCA had obtained a letter from
HHS’s Office of General Counsel, dated August 14, 2001, “stating that only coversdthaddy
is, unexhausted dayate used in the [Medicare] fractionld.; see alsad. at 363R (letter from
Linda Banks, CMS, to Christopher Keough, noting thiaé ‘Medicare/SSI denominatmicludes
only the covered days,” not exhausted gdlaysus, SCA noted that “[t]o say tHaixhausted]
days ‘will no longer be includetlin the Medicare fractiofimay be a change in ‘policy,” but it is
clearly not a change in ‘practice.” That begs the questidiat was the ‘policy’—what CMS
professed or what it did?ld. at405R.

3. 2004 Final Rule

On August 1, 2003he Secretarissued a final rule fdiiscal year2004. Regarding the
treatment of duaéligible patient dayghe Secretary noted that “[w]e are still reviewing the large
number of comments received on the proposed provision relating teldylble patient days in
the May 19, 2003 [sic]. Due to the number and nature of the comments we received on our
proposed policies, we are addressing the public comments in a separate docurediddreM
Program; Changes to the Hospital Inpatient Prospective Payment SysteRisaal Year 2004

Rates (“2004 Final Rule”), 68 Fed. Reg. 45,346, 45,421 (Aug. 1, 2003). The 2004 Final Rule did

12



not reference or address the commenters’ concerns that the agency may havediiss
current policy by confusing its current practice with its proposed practice.
4, 2005 Proposed Rule and Second Comment Period

On May 18, 2004the Secretarissued a proposed rule offering “changes to the hospital
inpatient prospective payment systems [“IPPS”] and fiscal year 2005 rieslitare Program;
Proposed Changes to the Hospital Inpatient Prospective Payment Systemsalridelais2005
Rates (“2005 Proposed Rule”), 69 Fed. Reg. 28,196, 28,196 (May 18, 2004) (capitalization
omitted). As relevant to this caske Secretarpoted that “[ijn our May 19, 2003 IPPS proposed
rule for FY 2004 (68 FR 27201), we proposed changes to our policy on counting available beds
and patient days for the purposes of the DSH adjustménhtdt 28,286.The Secretary
explained that “[d]ue to the number and nature of the public comments received, we did not
respond to the public comments on these proposals in the final rule for FY 2004 (68 FR 45415).”
Id. Rather, the Secretanpted that the agency planned to address comments regarding the
proposed new treatment of duedigible days “in he IPPS final rule for FY 2005.1d. The
comment period for the 2005 Proposed Rule closed on July 12, B0G.28,196. The 2005
Proposed Rule again did not mention any possible misstatement of the current handlihg of dua
eligible daysor any confgionregardingthe agency’s current policy and its proposed policy.

Five days before the close of the comment period, on July 7, @@08gecretary
acknowledged publicly ia noticepostedon its websiteéhe fact that it had made precisely such a
mistake. The Secretargxplained:

In the May 19, 2003 proposed rule (68 FR 27207) we indicated, with respect to dual-

eligibles, that the policy described above currently applies evenladtpatient’s

Medicare Part A coverage is exhausted. That is, we stated that ifeligidé patient is

admitted without any Medicare Part A coverage remaining, or the patientséxhau

Medicare Part A coverage while an inpatient, the-cavered patient days are counted in
the Medicare fraction. It has come to our attenti@mwever, that this statement is not

13



accurate. Our policy has been that only covered patient days are included in the
Medicare fraction

AR at340R The Secretarprovided no other explanation for the misstatement and did not extend
the comment period for the 2005 Proposed Rule, which was scheduled to end on July 12, 2004.
During the secondomment period, many interested paragain wrote tahe Secretary
opposing the proposed rule and supporting what the Secretary had described assthacstat
which is the policy ultimately adopted in the 2005 Final Rule. On July 2, 2Q0AHA
submitted comments identical to its previous letter, arguing that the cumerndd is “consistent
with statutory intent,” that “the proposed change would place a significant nelaterg and
administrative burden on hospitals, and that “this proposed change would result in reduced DSH
payments to hospitals.ld. at428R. In the days followinthe Secretarg July 7, 2004, website
posting, numerous other commenteubmitted letterglentical to the AHA’'s comments
opposing the proposed rul8ee, e.gid. at 30—31R(comments of California Healthcare
Associationdated July 12, 2004id. at 130R(comments of New Jersey Hospital Association
dated July 12, 2004id. at 152R(comments of Catholic Healthcare Wested July 9, 2004id.
at 184R(comments of Michigan Health & Hospital Associataeted July 9, 2004id. at 193R
(comments of Missouri bkpital Associatiomlated July 9, 2004id. at 254-55R (comments of
Lincoln General Hospital dated July 8, 200d. at267R(comments of Louisiana Hospital
Associationdated July 8, 2004id. at 304R (comments of Ochsner Clinic Foundation dated July
8, 20049, id. at 323R(comments of Tennessee Hospital Associatiated July 8, 2004id. at
335R (comments of Touro Infirmary dated July 8, 20@#t at410R(comments of West
Virginia Hospital Associatiomlated July 7, 2004
Still other commenters argued that the proposed rule “runs counter to the law and is

otherwise inequitable to hospitals receiving DSH fundirdy,at297R (comments of Oakwood

14



Healthcare Systemtated July 8, 2004); that “[t]his change would require additional recordkeeping
on the part of hospitalsitl. at 1L63R(comments of lllinois Hospital Associatiaated July 9,
2004); and that “shifting the burden of proof to the providers and intermediaries withakky
the task of determining eligible days morgdensome and costly to the facilityl at171R
(comments of Jewish Hospital Healthcare Servdaed July 9, 2004

Notably, only one commenter mentioribé Secretarg website posting in its comments.
The Federation of American Hospitals (“FAH”)high had written in opposition to the proposed
rule during the first comment period, wrotediscuss the misstatemerifAH explained that,
“[w]hen drafting its comments for FY 2004, FAH took at face value CMS’s statement that,
historically, Part A Exhausted/Noncovered Days have been included in the Medhctionf
Id. at81R. Thus, “[a]ssuming that this was true, and concerned that, if moved to the Medicaid
fraction, the burden would be on the provider to identify these days, which might result in a
lower number of days counted, FAH argued for a continuation of the existing polrmjude
these days in the Medicare percentadd.” Since submitting its comments, however, “FAH
ha[d] been informed that at least one knowledgeable fiscal intermediary, ardypwssnbers
of CMS staff, have indicated that further research has confirmed that sudréaiysfact, not
currently (and never were) included in the Medicare percentddedt 82R. FAH thus urged
the Secretaryo “continue b accept comments on this issuéd. at81R. In addition, FAH
argued that dual-eligible exhausted days should be included in the Medicare fractibat but
“[i]f such days are not counted in the Medicare fraction, then the days must be counted in the

Medicaid fraction.” Id. at82R.

15



5. 2005 Final Rule

Thesecond comment period closed as scheduled on July 12, 2604ugust 11, 2004,
CMS issued its final rule for fiscal year 200See generallivledicae Program; Changes to the
Hospital Inpatient Prospective Payment Systems and Fiscal Year 2005 ‘Ra®&sFinal
Rule”), 69 Fed. Reg. 48,916 (Aug. 11, 2004). Regarding the treatment dliduale exhausted
days,the Secretargcknowledged, for the fitsime in the Federal Register, that the agency had
“misstated our current policy with regard to the treatment of certain inpatientodladisat
eligibles in the proposed rule of May 19, 2008, at 49,098, and noted that “[a] notice to this
effect wagposted on CMS’s Web site on July 9, 2004, (internal citation omitted) The
agency clarified that, “[ijn thgtroposed rule, we indicated that a dual-beneficiary is included in
the Medicare fraction even after the patient’'s Medicare Part A hospital covemgmisted.

. .. This statement was not accurate. Our policy has been that only covered pgtieameda
included in the Medicare fraction Id.

The Secretary proceeded to address a variety of comments received during the comment
period for the2004 and2005 Proposed Rules. Firte Secretarpoted thaCMS had “received
numerous comments that commenters were disturbed and confused by oledesite posting
regarding our policy on dualgible patient days,id., and that many commemge‘believed that
this posting was a modification or change in our current policy'réuatired “formal notification
by CMS” and an “opportunity for providers to commetd,” The Secretaryesponded that the
notice “was not a change in our current pgliand that, because the posting “was not a new
proposal or policy changethe Secretardid not need to “utilize the rule making process in
correcting a misstatement that was made in the May 19, 2003 proposed rule getipsdin

policy.” 1d.
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The Secrety acknowledged that other commenters had opposed the proposal to begin
counting duakligible exhausted days in the Medicaid fraction rather than the Medicare fraction.
Id. Specifically, commenters “objected that the proposal would result in a redoti&H
payments when the exhausted coverage days are removed from the Medicarednakt
included in the Medicaid fraction” and that such a change “would dilute the valug datha
and, therefore, reduce the overall patient percentage and the resulting DSH @adjostntent.”
Id. The Secretarhighlighted one commenter who “observed that a patient who exhausts
coverage for inpatient hospital services still remains entitled to other Medarda Benefits”
and found it “difficult to reconcile thposition that these patients are not entitled to Medicare
Part A benefits when they can receive other covered Part A servidesStill other commenters
“stated that these days should not be included in either the Medicare or Medicaahf” Id.
Finally, the Secretarpoted that many commenters “indicated that the proposal would put an
increased administrative burden on the hospitals to support including these patienttidays i
Medicaid fraction.” Id.

In responséo these commentthe Secretarexplained thathis change had been
proposedto facilitate consistent handling of these days across all hospitdlsThe Secretary
acknowledged, however, “the point raised by the commenter that bemegievlio have exhausted
their Medicare Part Anpatient coverage may still be entitled to other Part A benefits. The
Secretary “agree[d] with the commenter that including the days in the Medwetieri has a
greater impact on a hospital’s DSH patient percentage than including the day#/iedicaid
fraction,” and that this outcome was “necessarily so because the denominatoMefibare
fraction (total Medicare inpatient days) is smaller than the denominator bfatieaid fraction

(total inpatient days).ld. Nevertheless, the Setaey “disagree[d] with the commenter’s
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assertion that including days in the Medicaid fraction instead of the Mediaat®ifr always
results in a reduction in DSH payments,” noting that, in some cases, “[t]he inclusiochof
patient days in the Medicafaction has the result of decreasing the Medicare fraction in the
DSH percentage.'ld.3
After reviewing these comments, the Secretary stafihal rule:
For these reasons, we have decided not to finalize our proposal stated in the May 19,
2003 proposed rule to include dwigible beneficiaries who have exhausted their Part A
hospital coverage in the Medicaid fraction. Instead, we are adopting a policyutteincl
the days associated with dwgigible beneficiaries in the Medicare fraction,etirer or
not the beneficiary has exhausted Medicare Part A hospital coverage. If &€m jsati
entitled to Medicare Part A and SSI, the patient days will be included in both the
numerator and denominator of the Medicare fraction. This policy will leetefé for
discharges occurring on or after October 1, 2004. We are revising our regudétions
8 412.106(b)(2)(i) to include the days associated with dligible beneficiaries in the
Medicare fraction of the DSH calculation.
Id. at 49,099. In other words, the 2005 Final Rule formally adopted the policy that was
mistakenly put forth as the status quo in the 2004 Proposed Rule: includingjidildd days in
the Medicare fraction, regardless of whether Part A coverage had been exhausted.
The final rulewas eventually codified &2 C.F.R. § 412.106(b)(2)(i). Before the 2005
Final Rule, that section explained that the Medicare fraction was calculatecehyidéetg the
“number ofcoveredpatient days” thatvere “associated with discharges occurring during each
month” and that were “furnished to patients who during that month were entitled to both

Medicare Part A and SSI, excluding those patients who received only State suypaiemé

42 C.F.R. 8 412.106(b)(2)(i) (2003) (emphasis added). After the 2005 Final Rule was adopted,

3 Specifically,the Secretarpoted that “ifa duateligible beneficiary has not exhausted Medicaag R
inpatient benefits, and is not entitled to SSI benefits, the patient daystfbettediciary are included in the
Medicare fraction, but only in the denominator of the Medicare fraction (betaeipatientsi not entitled to SSI
benefits),"which would decrease the Medicare fraction in the DSH adjustment. 2005 Final Rule, t8Eedt
49,098.
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this provision was amended to begin by determining the “number of patiert @éisthe word
“covered” omitted. 42 C.F.R. § 412.106(b)(2)(i) (2004).

C. The Pending L awsuit

The plaintifsin this case are “general acute care hasgiifrom across the country,
Compl. T 31, that “furnish[ ] inpatient and outpatient servicesmter, alia, patients entitled to
benefits under the Medicare progrand. I 4 The hospitals participate in the Medicare program
as providers of servicesd receive reimbursements from the program on a regular basis. At
issue in this case are the hospitals’ reimbursements for the 2005, 2006, and 200&discal y
Seed. 11 4-30. The plaintiffs contend that, as a result of the 2005 Final Rule, they received
“lesser [DSH] payments than the DSH amounts to which they were entitled, ottho DS
payments at all.” Pls.” Mot. at 1.

Eachplaintiff “filed a request fohearing within 180 days of receiving\mtice of
Program Reimburseménirom its fiscal intermediaryor “within 180 days of the expiration of
the 12 month period for issuance of a Notice of Program Reimbursement.” ComplOfi 77.
November 29, 2016, the plaintiffs requested that the PRRB grant EJR so that theyealould se
judicial review ofthe 2005 Final Rule. AR at1. On December 20, 2016, the PRRB assumed
jurisdiction of the plainffs’ appeals and granted EJRyldingthat the PRRBvas“without
authority to decide the legal question of whether 42 C.F.R. § 412.106(b)(2)(i) is velidt6.*
The plaintiffs filed their complaint in this action within sixty days of the PRRBsilon
arguing that the 2005 Final Rule was the result of a procedurally invalid rulegreakd that the

rule itself was arbitrary and capriciou€ompl. 11 80-88. The plaintiffs sought vacatur of the

4 TheWest Anaheimlaintiffs requested EJR on February 23, 2017, and on March 15, 2017, the PRRB
decided that it lacked jurisdiction over the plaintifffallenge.SeeAR at 326-22.
5 TheWest Anaheimomplaint was filed on May 11, 201BeeW. Anaheim Med. Ctr. v. Aza¥o. 17cv-

880, Compl. (West Anaheir€ompl.”) at 50, ECF No. 1.
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2005 Final Rule and the corresponding CMS Rule 1498R-2 “inaeftirey require exhausted
days and other non-covered days suclMeslicare Secondary PayetMSP’)] days to be
counted in the Medicare Fractioand “requiring the Secretary to recalculate the DSH patient
percentages of the Plaintiff Hospitals by not counting exhausted days, and otlkeramsd
days such as MSP days, in the Medicare Fraction for the cost years at Idsae28.

After both the plaintiffs’ motion and the defendant’s cross-motion had been filed, but
before briefing orthosemotions was complete, the parties jointly moved to consolidate this
action and two other similar actionSee generallyv. Anaheim Med. Ctr. v. Azd{o. 17€v-

315 (D.D.C. filed Feb. 21, 2017Mpall. Reg’l Med. Ctr. v. AzalNo. 17€v-880 (D.D.C. filed

May 11, 2017). That motion was granted and the casesconsolidated on January 9, 2018, at
which time théWest AnaheimandDallas Regionatases were close&eeOrder, dated January
9, 2018, ECF No. 20; Minute Entry (January 9, 2018). The plaintiffs’ motion for summary
judgment and the defendant’s crasstion for summary judgment are noipe for review

. LEGAL STANDARD

A. Summary Judgment

Pursuant to Federal Rule of Civil Procedure 56, summary judgment may be graated w
thecourt finds, based on the pleadings, depositions, affidavitspther factual materials in the
record, “that there is no genuine dispute as to any material fatte@nabvant is entitled to
judgment as a matter of lawFeD. R.Civ. P. 56(a), (c)seealsoTolan v. Cotton134 S. Ct.

1861, 1866 (2014(per curiam);Anderson v. Liberty Lobby, Inel77 U.S. 242, 247 (1986)A*
genuine issue of materitlct existsfithe evidenceyiewed in a light most fasrable to the
nonmoving party,’ could support a reasonable jury’s verdict for the non-moving’party.
Muwekma Ohlone Tribe v. Salaz&08 F.3d 209, 215 (D.C. Cir. 2013) (quotigCready v.

Nicholson465 F.3d 1, 7 (D.C. Cir. 2006)).
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In APA cases such as this one, involving cross-motions for summary judgment, “the
district judge sits as an appellate tribunal. The ‘entire case’ on reviegues#on of law.” Am.
Biosciencelnc. v. Thompsqr269 F.3d 1077, 1083 (D.Cir. 2001)(footnote omitted)

(collecting cases). Thugyis Court need not and ought not engage in lengthy fact finding, since
“[g]enerally speaking, district courts reviewing agency action under tésfdbitrary and
capricious stamard do not resolve factual issues, but operate instead as appellate comitgyresol
legal questions."James Madison Ltd. by Hecht v. Ludw8@ F.3d 1085, 109@®.C. Cir. 1996);

see alsd_acson v. U.S. Dep’t of Homeland S&&6 F.3d 170, 171 (D.C. Cir. 2013) (noting in

an APA case that “determining the facts is generally the atgeresponsibility, not ours’) As a
general rule,ydicial review is limited to the administrative recpsthce “[i]t is blackletter
administrative law that in an [Adminrative Procedure Act] case, a reviewing court should have
before it neither more nor less information than did the agency when it madesisrledcCTS
Corp. v. EPA759 F.3d 52, 64 (D.C. Cir. 2014) (internal quotation marks omitted; second
alteration in original)see als® U.S.C. § 706 (“[T]he court shall review the whole record or
those parts of it cited by a party...”); Fla. Power & Light Co. v. Lorio4d70 U.S. 729, 743

(1985) (noting that when applying arbitrary and capricious standard under the ARA foftal

point for judicial review should be the administrative record already in agsste .” (quoting
Camp v. Pitts411 U.S. 138, 142 (1973))).

B. Administrative Procedure Act

Under the APA, a reviewing court musstt aside a challengedency actiorhat is found
to be,inter alia, “arbitrary, capricious, an abuse of discretion, or otheswiot in accordance
with law,” 5 U.S.C. § 706(ZM); “in excess of statutory juriction, authority, or limitations, or
short of statutory right,id. 8 706(2)(C); or “without observance of procedure required by law,”

id. § 706(2]D); see alsdDtis Elevator Co. v. Sec’y of Lahof62 F.3d 116, 120-21 (D.C. Cir.
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2014) (citingFabi Constr. Co. v. Sec’y of Lah@70 F.3d 29, 33 (D.C. Cir. 2004)Jhe
arbitrary or capricious provision, under 8 706(2)(A), “is a catchall, picking up adratiustr
misconduct not covered by the other more specific paragraphs” of the A% of Data
ProcessingServ.Orgs, Inc. v. Bd. of Governors of Feldeserve Sy¢$*ADPSQO), 745 F.2d 677,
683 (D.C. Cir. 1984}Scalia, J.)

To pass arbitrary and capricious muster, “the agency must examine the rdbacamd
articulate a satisfactory explanation for its action including a rationakction between the
facts found and the choice madéJotor Vehicle Mfrs. Ass'v. State Farm Mut. Auto. Ins. Co.
(“State Farm), 463 U.S. 29, 43 (1983) (internal quotation marks omitted). As the D.C. Circuit
has explained, a party challengiagagency action as arbitrary and capricious “mhbsisthe
agency action is not a product of reasoned decisionmakivgn’Hollen, Jr. v. FEC811 F.3d
486, 495 (D.C. Cir. 2016). “This is ‘a heavy burden,’ siState Farnmentails a ‘very deferential
scope of review’ that forbids a court from ‘substitut[ing] its judgment for thdteofgency”

Id. (quotingTransmission Access Policy Study Grp. v. FERZS F.3d 667, 714 (D.C. Cir.
2000));see alsd-ogo De Chao (Holdings) Inc. v. U.S. Dep’t of Homeland,S&& F.3d 1127,
1135 (D.C. Cir. 2014) (same)udulang v. Holder565 U.S. 42, 52-53 (2011) (sa).

Particularly when “an agency has acted in an area in which it has ‘specialsexptre court
must be particularly deferential to [the agency’s] determinatio8ara Lee Corp. v. Am. Bakers
Ass’n Ret. Plan512 F. Supp. 2d 32, 37 (D.D.C. 2007) (quoftidg. & Constr. Trades Dep't,
AFL-CIO v. Brock 838 F.2d 1258, 1266 (D.C. Cir. 1988)). That satduftts retain @ole, and

an important one, in ensuring that agencies have engaged in reasoned decisicohmaking.
Judulang 565 U.S. at 53. Simply put, “the agency maigtlain why it decided to act as it did.”

ButteCty.v. Hogen 613 F.3d 190, 194 (D.C. Cir. 2010).
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The D.C. Circuit has summarized the circumstances under which an ageaoyanild
normally be “arbitrary and capricious” taclude “if the agency has relied on factors which
Congress has not intended it to consider, entirely failed to consider an importahbaspe
problem, offered an explanation for its decision that runs counter to the evideneethefor
agency, or is so implausible that it could not be ascribed to a difference in view or thet pfodu
agency expertise.Pharm. Research & Mfrs. of Am. v. FTE®0 F.3d 198, 209 (D.C. Cir. 2015)
(quotingState Farm463 U.S. at 43). Thus, whan agency “has faileid provide a reasoned
explanation, or where the record belies the agency’s conclusion, [the court] must undo its
action.” Cty. ofL.A.v. Shalala]192 F.3d 1005, 1021 (D.Cir. 1999) (quotingellSouth Corp.
v. FCC 162 F.3d 1215, 1222 (D.C. Cir. 199%¢e also Select Specialty Hosp.-Bloomington,
Inc. v. Burwel] 757 F.3d 308, 312 (D.C. Cir. 2014) (noting that when “an agency’s failure to
state its reasoning or to adopt an intelligible decisional standafajiaring [] we can declare
with confidence that the agency action was arbitrary and capricious” (q@jtaakosky v. SEC
23 F.3d 452, 463 (D.C. Cir. 1994)pmerijet Int'l, Inc. v. Pistole753 F.3d 1343, 1350 (D.C. Cir.
2014) (“[A] fundamental requirement administrative law is that an agereet forth its reasons
for decision; an agncy’s failure to do so constitutes arbitrary and capricious agency action.”
(internal quotation marksmitted). “[Clonclusory statements will not do; an agency’s statement
must be one afeasoning’” Amerijetint’l, 753 F.3d at 1350 (internal quotation marks omitted;
emphasis in original).

1. DISCUSSION

The plaintiffschallenge th005 Final Rule on two groundsirst, the plaintiffs argue

that the 2005 Final Rule is procedurally deficient under the APA and ¢ldéechte Act because

the Rule was not a logical outgrowth of the proposed rules, thereby deprivingdfiespitals
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of fair notice and the ability to submit comments. Pls.’ Mem-48§ Second, the plaintiffs
contend that the 2005 Final Rule is substantively invalid because it was not the resagbokd
decisionmaking.ld. at 19-25. The defendant responds that the 2005 Final Rule was the logical
outgrowth of the 2004 Proposed Rule and that the 2005 Final Rule adequately explains the
Secretary’seasoning. Def.’s Mem. at 13-23. These arguments are taken in turn.

A. The 2005 Final Rule Was Promulgated with Adequate Notice and Comment
Procedures

The plaintiffscontend that “[t]he rulemaking record leading up to the FY 2005 Final Rule
demonstrates intested parties were not provided fair notice of the policy the Secretary
ultimately finalized in his FY 2005 Final Rule” because “the Secretapogex in the FY 2004
Proposed Rule the exact opposite of the policy he summarily ‘finalized’ in tf206% knal
Rule.” PlIs.’” Mem. at 10. The defendant countbet the APA’s notice requirement was
satisfied because “[t]he final rule was a logical outgrowth of the Secretaogegal” in the
2004 and 2005 Proposed Rules. Def.’s Mem. at 13. Notwithstanding the sloppy and confusing
misstatements in tH2004 and 2005 Proposed Rules, which make this a closelmaseféendant
has the better argument.

1 The Logical Outgrowth Test

The APA generally requires a federal agency engaged in rulemaking to engatiean n

and comment procedureSee5 U.S.C. $53(b). Specifically, a “notice of proposed rule

making” must be “published in the Federal Register” and notify the public etittre, place,

6 Although the plaintiffs argue that the “2005 Final Rule is procedudaificient under both the APA and
the Medicare Act,” Pls.” Mem. at 9 (capitalization omitted), the parties’ argisnaea based onlynthe APA. See
Pls.” Mem. at 919; Def.’s Mem. at 1-318. As relevant to this dispute, the requirements of the &fthe
Medicare Act are substantially similar: the Medicare Act provides thdfirial regulatiorfis not a logical
outgrowth of a previously published notice of proposed rulemaking or interatréle, such provision shall be
treated as a proposeggulation and shall not take effect until there is the further opportamipublic comment
and a publication of the provision again as a final reguldtid@.U.S.C. 81395hh(a)(4).Thus, the conclusions
reached on the APA claim are equally applicablthe Medicare Act claim.
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and nature of public rule making proceedings”; “the legal authority under whichl¢his
proposed”; and “the terms or substance of the proposed rule or a description of the andject
issues involved.”ld. 8 553(b)(1)€3). Once an agecy issues notice of a proposed rule,
however, the agency is not required to finalize that proposed rule. Rather, “{edgmmecfree—
indeed, they are encouragetb modify proposed rules as a result of the comments they
receive.” Ne. Md. Waste Disposal Auth. v. E68 F.3d 936, 951 (D.C. Cir. 2004).

“Given the strictures of notieendcomment rulemaking,” however, “an agency’s
proposed rule and its final rule may differ only insofar as the latter is adlogutgrowth’ of the
former.” Envtl. Integrty Project v. EPA425 F.3d 992, 996 (D.C. Cir. 2005) (citiBgell Oil
Co. v. EPA950 F.2d 741, 750-51 (D.C. Cir. 1998¢e als®llina Health Servs. v. Sebeljus
746 F.3d 1102, 1107 (D.C. Cir. 20146 agency may promulgate a rule that differs fram
proposed rule only if the final rule is a ‘logical outgrowth’ of the proposed rudiirig Ass’n of
Private Sector Colleges & Univs. v. Dun¢&81 F.3d 427, 442 (D.Cir. 2012))) City of
Waukesha v. ERA820 F.3d 228, 245 (D.C. Cir. 2003){ie tradgtional APA ‘logical outgrowth’
test applies where an agency changes its final regulation in some wathé&@moposed
regulation for which it provided notice and requested comment, as required under the APA.").
The “logical outgrowth” doctrine “does nektendto a final rule that finds no roots the
agencys proposal because ‘[sJomething is not a logical outgrowth of nothiBgytl. Integrity
Project 425 F.3d at 99€alteration in original{quotingKooritzky v. Reichl7 F.3d 1509, 1513
(D.C. Cir.1994)), nor does the doctrine apply “where interested parties would have had to
‘divine [the agency’s] unspoken thoughts,’” because the final rule was ‘surpridistgnt’ from
the Agency’s proposaljd. (internal citations omitted) (quotimgyiz. Pub. Serv. Co. v. ER211

F.3d 1280, 1299 (D.C. Cir. 2000), aim’l Union, United Mine Workers of Am. v. Mine Safety
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& Health Admin, 407 F.3d 1250, 1260 (D.C. Cir. 20P5Yhat is, courts will “refuse] to allow
agencies to use the rulemaking processutbgosurprise switcheroo on regulated entitielsl”

A final rule is considered a logical outgrowth of a proposed rule ‘ibmyerested parties
‘should have anticipated’ that the change was possible, and thus reasonably shoulddave fil
their commerg on the subject during the notice-and-comment peribd’l'Union, 407 F.3d at
1259 (internal quotation marks omitted) (quotiig. Md. Waste Disposal Autl358 F.3d at
952);see also Allina746 F.3d at 1107 (“A final rule is a logical outgrowth fieated parties
should have anticipated that the relevant modification was possible.” (q@&Xdransp., Inc.
v. Surface Transp. Bdb84 F.3d 1076, 1080 (D.C. Cir. 20p9)“[W]hile the ‘logical outgrowth’
standard does not require the agency to assiduously lay out every detail of a propdsed rul
comment, it does require that the ‘agency . . . publish notice of either the substamrepdsed
rule or a description of the subjects and issues covered by a proposedHoisé&head Res.
Dev. Co. v. Brownerl6 F.3d 1246, 1268 (D.C. Cir. 1994) (internal quotation marks omitted)
(quotingFertilizer Inst. v. EPA935 F.2d 1303, 1310-11 (D.C. Cir. 1991s the D.C. Circuit
has noted, “[o]ne logical outgrowth of a propasasurely ... to refrainfrom taking the
proposed step.’Am. Iron & Steel Inst. v. ERA86 F.2d 390, 400 (D.C. Cir. 1989).

2. Analysis

The 2005 Final Rulés a logical outgrowth of the 2004 Proposed Rule. In the 2004
Proposed Rulghe Secretary explained thtae current policy was to include dwglgible
exhausted days “in the Medicare fraction before and after Medicare coverage isezkhaust
2004 Proposed Rule, 68 Fed. Reg. at 27,Ji& Secretarthen“propos[ed]to change our policy,
to begin to count in the Medicaid fraction of the DSH patient percentage the payieof daal-

eligible Medicare beneficiaries whose Medicare coverage has expltedThe 2004 Proposed
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Rule thus put parties on notice that either of these two options might be adopted. theleed,
Secretarig stated current poliey-including dualeligible exhausted days in the Medicare
fraction—is precisely the rule thavasultimately adopted in the 2005 Final Rule. In the Final
Rule,the Secretary explained that “we have decided nimatize our proposal stated in the
May 19, 2003 proposed rule” and that, “[ijnstead, we are adopting a policy to include the days
associated with dudaligible beneficiaries in the Medicare fraction, whether or not the besgfici
has exhausted Medicare Part A hospital coverage05 Final Rule, 69 Fed. Reg. at 49,099.
The plaintiffsposit that merely “mention[ing] in a proposed rulelie policy ultimatéy
adopted” does not “put parties on notice that the agency may adopt the mentioned course of
action,” Pls.” Opp’n Def.’s Crosdot. Summ. J. & Reply Supp. Mot. Summ. J. (“Pls.” Reply”)
at 2, ECF No. 25. Even if that position were corrde,Secretargdid more than merely
“mention” the final policy here. Rathdhe Secretaridentified the two optins that were
available and chose between thefs the plaintiffs recognize, “the unambiguous language of
the Medicare Act requires such days be included in one fraction or the other.” Pls.’ M&!at
The 2004 Proposed Rule plainly identified these two possibilities, putting parties anthatic
either one was a possible outcome. Moreover, the plain text of the 2004 Proposed Rule put
interested parties on notice that the Secretay considering “chang[ing] our policy” and

identified the rulghat was ultimately adopted, thus providing the requisite notice.

7 The plaintiffs at times seem to dispute that eklagible exhausted days must be included in either the
Medicare or the Medicaid fraction, arguing that, “complicating the matter, thal @cactice prior to the rulemaking
challenged in this @ was that, at least for sogears, such days were nonsensically excluded from both frattions
Pls.” Mem. at 12 (quotin@atholic Health Initiatives718 F.3dat921). Thisdispute rests on a misréagd of

Catholic Health which noted only that “the policy of excluding digible exhausted days from the Medicaid
fraction was announced [in 2000], and the [2004] rulemaking was simpig@tien of this position."Catholic
Health Initiatives 718 F.3d at 921Catholic Health Initiativesloes not indicate that the prior practice was to exclude
dualteligible exhausted days from both fractions. In addition, the fftaihave acknowledged that “the unambiguous
language of the Medicare Act requires such days be included in one fracti@nodher.” Pls.’ Mot. at-22.
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Nor doeshe fact that the Secretamyisstated the current policy affect this analysis. The
2004 Proposed Rule clearly offered two options that were available to the Se@i¢tanthe
misstated “current policy” of including dualigible exhausted days in the Medicare fraction, or
the proposed policy of including such days in the Medicaid fraction. Even though the stated
“current policy” was, in fact, not the Secretary’s actual policg,2004 Proposed Rule gave
interested parties notice that the mistaken current policy might be adoptatsébfodne
logical outgrowth of a proposal is surely . . . to refrain from taking the proposed Bleyw.Y ork
v. EPA 413 F.3d 3, 44 (D.C. Cir. 2005) (quotiAm. Iron & Steel Inst.886 F.2d at 400).

Furthermore, even thoudftlhe Secretary eventually acknowledged his misstatements,”
Pls.” Mem. at 12andthough“the Secretary’s proposakgatively mention[ed] the policy
ultimately adopted,” PIs.” Reply at these factalso do not invalidate the 2005 Final Rule.
While the Secretary did askwledge, both in a July 7, 2004, website posting and in the 2005
Final Rule, that he had misstated the current policy, the 2004 Proposed Rule stillegequat
notified interested parties that both the misstated current policy and the propessaliog
were possible outcomes of the rulemaking process.S€hbeetary’s allegedly “negativg[
mention” of the policy that was ultimately adopted does not predhuel Secretary from
changing his outlook after reviewing comments on the virtues of that policy. Rather
Secretary was free “to modify [the] proposed rila$ a result of the comments [he] recflyg
Ne. Md. Waste Disposal Autl358 F.3d at 951.

Indeed, the Administrative Record includes many comments opposing the proposed rule,
indicatingthat commenters were on notice that the Secretary was deciding bétwegutions:
including dual-eligible exhausted dayseither the Medicar&action or the Medicaid fraction

Numerous commenters during both the initial and the second comment periods wrote in support
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of the misstated status gudhat is, the policy that was ultimately adoptet “urge that CMS
not change the rules for counting deéigible days.” AR ab83R(comments of Healthcare
Association of New York State3ge alsad. at428R(comments of American Hospital
Association) (“There are important reasoi$to make this change.”). Only one commenter
wrote in support of the proposed chan§eed. at566R (comments of BlueCross BlueShield
Association) (“We agree with the proposed change to include in the Medicaid peecietag
patient days of duadigible Medicare beneficiaries whose Medicare coverage has expired.”).
The plethora of comments in support of the rule ultimately adopted by the Secrdieayeis
that “[clommenters clearly understood that [this change] w[as] uldsideration,’Appalachian
Power Co. v. EPA135 F.3d 791, 816 (D.C. Cir. 1998), and is “evidence that sufficient notice
was given,’Abington Mem’l Hosp. v. Burwel?16 F. Supp. 3d 110, 134 (D.D.C. 2016).

The plaintiffsdiscount’[t]he fact that some commenters actually submitted comments”
advocaing for the ultimately adopted proposd of little significance.” Fertilizer Inst, 935
F.2d at 1312. Ifertilizer Institute the EPA issued a proposed rule regarding the threshold
“reportable quantity” (“RQ"Yor radionuclides emitted into the environmedt,at 1311, but the
final rule insteactreatedseveral administrative exemptions” that “excuse parties from notifying
the EPA when RQs of radionuclides are releasdddt 1310. The possibility of administrative
exemptionsvasnever mentioned in the proposed rule, but the EPA argued that the exemptions
were a logical outgrowth in part becatseveral parties did in fact suggest that administrative
exemptions be createdld. at 1311. The D.C. Circuit concluded thatHgj]fact that some
commenters actually submitted comments suggesting the creation of administrativgiens
is of little significance” because the proposed rule “was not sufficientviseathterested parties

that comments directed to the creation of administrative exersploruld be made.ld. at
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1312. By contrast, in this case the issue of a proposed change and the possible outcotnes of tha
changeweredirectly mentioned in the 2004 Proposed Rulbe 2004 Proposed Rule expressly
identified the two options available tioe Secretary: either include diedigible exhausted days
in the Medicare fraction, as the misstated current policy did, or adopt the proposatdrule
include dualeligible exhausted days in the Medicaid fraction. Interested parties eeeéotie
on notice that they should comment either on whether the proposed policy should be adopted or
on whether the stated status quo should be maintained.

Theplaintiffs primarilyrest their argument on three casekichultimately offer little
support. First, the plaintiffs ci#llina Health Serviceswhichthe plaintiffs characterize as
“considefing] a virtually indistinguishable legal questipmesulting in the D.C. Circuit
“concludng that a similar policy in theame FY 2005 Final Rule was procedurally invalid.”
Pls.” Mem. at 14.Allina Health Serviceaddressed a provision of the 2005 Final Rule regarding
the fraction inwhich MedicarePart C enrollees should be included for purposes of the DSH
calculation. Allina Health Servs.746 F.3d at 1105. In the relevant portion of the 2004 Proposed
Rule, the Secretary stated that “we are proposimtpatdy that once a beneficiary elects
Medicare Part C, those patient days attributable to the beneficiary shouldinciubded in the
Medicare fraction” but should instead be included in the Medicaid fraction. 2004 Proposed Rule,
68 Fed. Reg. at 27,208 (emphasis added). In the 2005 Final Rule, however, the Secretary made
no such tlarif[ication” and instead “adopt[ed] a policy to include the patient days for [Part C]
beneficiaries in the Medicare fractierthe exact opposite of the policy the Secretary had
“propos|ed] to clarify.” 2005 Final Rule, 69 Fed. Reg. at 49,099. The D.C. Circuit concluded
that this resultvas not a logical outgrowth of the Secretary’s “propdsgatiarify,” holding that

“[t]he hospitals should not be held to have anticipated that the Secretary’s ‘priopdsafy’

30



could have meant that the Secretary was open to reconsidering epadiryg The word
‘clarify’ does not suggest that a potential major issue is open for discusgihimd Health
Servs, 746 F.3d at 1108.

In this case, by contrast, the 2004 Proposed &e&ly indicatedhatthe Secretarywas
“proposing to change our policy.” 2004 Proposed Rule, 68 Fed. Reg. at 27,207. Unlike the
proposal at issue iAllina, which merely stated that the Secretary was considering a
“clarification,” the proposal at issue here put interested parties on noticalpdhat a change
waspossible but also that the proffered change mighejeetedin favor of the stated current
policy. Rather than usine word “clarify” to “unfairly mask| a true policy change (and
thereby depriv[e] the public of a meaningful opportunity to commeAbifigton Mem’l Hosp.
216 F. Supp. 3d at 133, the Secretary’s 2004 Proposed Rule broaddastwhatconsidering a
change and invited the public to comment on that proposal. By juxtaposing the stated curre
policy of including duakligible exhaustedays in the Medicare fraction against the proposed
policy of including such days in the Medicaid fraction, the 2004 Proposed Rule “chafadieri
[ ] the issue as an open, binary choice between two equally valid interpretatiing Health
Servs. v. Sebeliuy804 F. Supp. 2d 75, 90 (D.D.C. 2012\’'d in part on other grounds bi46
F.3d 1102 (D.C. Cir. 2014), and gave notice that either of the two interpretations would be
adopted.Allina therefore does not control the outcome here, winégeested partiesroperly
were notified of a proposed change and given adequate opportunity to comment.

The plaintiffs also contenthat this case is similar taternational Union in which the
D.C. Circuit struck down a final rule as not being a logical outgrowth of a proposed®Gasde.
Pls.” Mem. at 18-19. In that case, the Mine Safety and Health Administratied iagproposed

rule that “[a]minimumair velocity of 300 feetgr minute must be maintainetiirough point-
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feed regulators in minednt’l Union, 407 F.3d at 1259 (internal quotation marks omitted;
emphasis and alteration in original). The final rule, however, provided that fiidikenumair
velocity in the belt einy must be no greater than 500 feet per minulé.’{internal quotation
marks omitted; emphasis and alteration in original). The D.C. Circuit concludedhat “
maximum cap provision of the final rule was not a ‘logical outgrowth’ of the proposed rule
which “did not indicate the possibility of a maximum cap much less one set at 500 [feet pe
minute].” Id. at 1259-60. Here, by contrast, the 2004 Proposed Rule “indicate[d] the
possibility” that dualeligible exhausted days would be counted in theibéed fraction, as was
ultimately adoptedas well aghe possibility that the stated current policy might be changed to
count dualeligible exhausted days in the Meadld fraction. The notice concerhighlighted in
International Unionare thus not presein this case.

Finally, the plaintifs rely on Environmental Integrity Projedb argue that “the Agency
cannot bootstrap notice from commehy’ pointing to comments received as evidence that
proper notice was giverPIs’ Replyat 6 (capitalization omitted).nkhat case, the
Environmental Protection Agency (“EPA”) had proposed to “clarify” a reporgggirement by
“codifying” an interpretation of the Clean Air Act that the EPA had embracedanljigation.
Enwul. Integrity Project 425 F.3d at 994. In the final rule, however, the EPA decided not to
clarify the relevant provision and instead “switched course and adopted the opposition position.”
Id. at 995. In concluding that the EPA’s final rule was promulgated without proper notice and
commer, the D.C. Circuit did not discuss the EPA’s argument that the final rule wdseglistn
the basis of public commentSee idat 995-98. Rather, the D.C. Circuit noted that the EPA’s
“propos|al] to codify its interpretation” did not provide adequate notice of “the Agency’

decision to repudiate its proposed interpretation and adopt its invédset’998. Here, by
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contrast, the Secretary plainly stated in the 2004 Proposed Rule that he was cgnsiderin
“chang[ing] our policy” from the existing policy of including dual-eligiblehaxsted days in the
Medicare formula, thereby giving notice both that he was considering chahgipglicy and
that, if the proposal was rejected, the stated current policy would remain in effect

Unlike the proposed rules Wlina Health Servicednternational Union and
Environmental Integrity Projecthe 2004 Proposed Rule clearly stated that the Secretary was
“proposing to change” a policy and identified the two possible choicesetigdlle exhausted
days would be included in either the Medicare fraction, or the Medicaid fraction. Theig@0b5 F
Rule then adopted one of those two stated options. Accordingly, because the 2005 Final Rule is
a logical outgrowth of the 2004 Proposed Rule, the 2005 Final Rule waslgaded with
adequate notice and comment procedures and is not procedurally defective.

B. The 2005 Final Rule Wasthe Product of Reasoned Decisionmaking

The plaintiffs next argue that “the policy finalized in the FY 2005 Final Ruleteas
product of arbitrary and capricious rulemakirigf three reasons: (I)tjhe Secretary did not
provide much by way of an explanation for his about-face in proposing to count exhaustéd days
Pls.” Mem. at 19(2) “the Secretary apparently relied on a flawed understanding regarding the
policy’s impact on DSH patient percentage calculatioias &t 22 and(3) “the Secretary
continued to express confusion about his then-current policy and his new pdli@,24. The
defendant counters that “[gSecretary adequately explained the choice he made,” Def.’s Mem.
at 18, that the Secretary understood the impact of his propesal, at 21, and that the
Secretary “was certainly aware that he was changing positidmei he revised the regulations,

id. at 22. Again, although close, the defendant has the better arguments.
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1 Reasoned Decisionmaking

“One of the basic procedural requirements of administrative rulemakireg entlagency
must give adequate reasons fardecisions. Encino Motorcars, LLC v. Navarrd36 S. Ct.
2117, 2125 (2016kee alsdub. Citizen, Inc. v. FAA88 F.2d 186, 197 (D.C. Cir. 1993) (“The
requirement that agency action not be arbitrary or capricious includes a@neguirthat the
agencyadequately explain its result.”). An agency therefore “must examine the rtetiatan
and articulate a satisfactory explanation for its action including a ratonaection between the
facts found and the choice madd=thicino Motorcars136 S. Ct. at 2125 (quotir@fate Farm
463 U.Sat 43. “Where the agency has failed to provide a reasoned explanation, or where the
record belies the agensyconclusion, [the court] must undo its actiorCty. ofL.A., 192 F.3dht
1021 (internal quotation marks aaithtion omitted).

Under this framework, “[a]gencies are free to change their existing policiesgaado
they provide a reasoned explanation for the changacino Motorcars136 S. Ct. at 2125
(citing Nat’l Cable & Telecomm. Ass’n v. Brand X Inter8etvs, 545 U.S. 967, 981-82
(2005)). To provide a “reasoned explanation” for a change in policy, the agency neast at |
“display awareness that it is changing position” and “show that ther@adergasons for the
new policy.” FCC v. Fox TelevisioBtations, InG.556 U.S. 502, 515 (200%ee alsdtate
Farm, 463 U.S. at 57 (“An agency’s view of what is in the public interest may change, either
with or without a change in circumstances. But an agency changing its oausssupply a
reasoned anadys.” (quotingGreater BosTelevision Corp. v. FCCGl44 F.2d 841, 852 (D.C. Cir.
1971))). The agencyneed not demonstrate to a court’s satisfaction that the reasons for the new
policy are betteritan the reasons for the old one,” howeuvenx, 556 U.S. at 515. Rather, “it

suffices that the new policy is permissible under the statute, that theyecalreeasons for it,
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and that the agency believes it to be better, which the conscious change of cayuatehde
indicates.” Id.
2. Analysis

The 2005 Final Rule provides adequate explanations for the Secretary’s decisian to beg
counting duakligible exhausted days in the Medicare fraction. In the Final Re@l&dbretary
detailed several themes of the comments received on the proposeahdute, explained that the
agency “agree[d] with” a commetitat “including the days in the Medicare fraction has a greater
impact on a hospital’'s DSH patient percentage than including the days in the iM&aiczon.”
2005 Final Rule, 69 Fed. Reg. at 49,09%e Seretary also acknowledged another commenter’s
argument that “beneficiaries who have exhausted their Medicare Part A inpatersgsomay
still be entitled to other Part A benefitsld. These two observations help explain the
Secretary’s decision to coudualeligible exhausted days in the Medicare fracttbe: days
would have “a greater impact” when included in the Medicare fraction, and patiemisere
entitled to other Part A benefits beyond inpatient hospital stays would logieditgdied as still
being “entitled to benefits under [Medicare] part A,” as the statutory tefirof the Medicare
fraction states. 42 U.S.C.1895ww(d)(5)(F)(vi)(I). Indeed, the DSH adjustmeaitnsto
compensate hospitals for treating sick, limeeme patients-in other words, individuals who are
likely to exhaust their Part A coverage but whmain in the hospital for treatmeriticluding
patient days for these individuals in the Medicare fractdrerethe days will often hava
greater impacturthers the prpose of the DSH adjustmerfbeeDef.’s Mem. at 21.

Notably, the Sixth Circuihasexamined this same rule and concluded @005 Final
Rule “appears to be the result of a reasoned deliberative process, reftdtBiggexperience in

caseby-case administrative adjudications and in fedeaalrt litigation, and its benefitting from
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stakeholder input through notiesdcommen rulemaking.” Metro. Hosp. v. U.S. Dep't of
Health & Human Servs712 F.3d 248, 268 (6th Cir. 2013). Nfetropolitan Hospital theSixth
Circuit addressed whether tirgerpretation set forth in the 2005 Final Rule was entitled to
Chevrondeferenceconcludingthat“the rulemaking process was not arbitrary and that the
resulting regulation is a permissible construction of the DPP provision thantsajudicial
deference undeZhevron” Id. at 270. The Sixth Circuit noted that the Secretary had
“appropriately considered the[ ] comments” without “blindly accept[ithgjm as true,id. at
270, had “recognized th[e] inconsistency” in his prior interpretations of the phragéeteto
benefits under [Medicare] part Aid. at 269, and had adopted the interpretation that would
“facilitate consistent handling of these days across all hospi2fl83 Final Rule, 69 Fed. Reg).
49,098. The court thus concluded that the 208&lRule was “the product of a reasoned
analysis” rather than “an ad hdetermnation meant to unduly restrict DSH adjustments.”
Metro. Hosp. 712 F.3d at 269. Although not binding on this Caihe, Sixth Circuit’'sreasoning
is persuasive, lending strength to the defendant’s argument that the 2005 Finah&tie
product of reasoned decisionmaking.

The plaintiffs nevertheless argue that “acknowledging a point’ and ‘pggéevith a
commenter’ about the ‘impact’ of a policy do not provide the explanation demanded by the
APA” because “the Secretary did not explain whether heeawith the commenter point [sic]
that the Secretary ‘acknowledged.” Pls.” Mem. at Z0e plaintiffs’ own brief belies that
argument, as the plaintiffs recognize that the Secretary “agree[d] witlcfthrehenter.”1d.
After agreeing with this commenter, the Secretary went on to state that,tHése reasons,” he

had “decided not to finalize our proposal stated in the May 19, 2003 proposed2@0&.’ Final
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Rule,69 Fed. Reg. at 49,099. The text of H0@5Final Rule indicates that the Secretary carefully
considered the comments and used those comments in reachinge@as@itied decision.

The plaintiffs also argue that the Secretary’s decision is arbitrary andicap because
the Secretary “apparently relied a flawed understanding regarding the policy’s impact on
DSH patient percentage calculations.” Pls.” Mem. at 22. Specifically, diiff6 contend that
the Secretary was “simply wrong” in his statement that tidiclg the days in the Medicare
Fraction has a greater impact on a hospital’'s DSH patient percentage thatingt¢he days in
the Medicaid Faction,” 2005 Final Rule, 69 Fed. Reg. at 49,098, afsistatement that “[t]his
is necessarily so because the denominator of the Medicare fraction (total i @ujedient
days) is smaller than the denominator of the Medicaid fraction (total inpatigs)t"dd.® The
Secretary understood, however, that “including days in the Medicaid fractioadrdtthe
Medicare fraction” would not always “resu]t[n a reduction in DSH paymentslt. Rather, the
Secretary noted that “if a dualigible beneficiary has not exhausted Medid2aet A inpatient
benefits, and is not entitled to SSI benefits, the patient days for that begedr@ancluded in

the Medicare fraction, but only in the denominator of the Medicare fraction (becausatidrat

8 In support of this argumenté plaintiffs offer a hypothetical situation: Suppose that, ignoringeligible
exhausted days, a hospital's Medicare fraction is 7 percentgtval out of 1000 Medicare covered days are
attributable to patients with unexhausted Part A benefits and also enti8&d benefits). Suppose also that, again
ignoring dualeligible exhausted days, the same hospital’s Medicaid fraction is al@&itthat is, 140 out of
2000 total covered days were attributable to patients eligible for Medigaitbbentitled to Medicare Part A
benefits). If this hospital also had 50 deéigible exhausted days for patients entitled toSSIbenefits then
including the exhausted days in the Medicare fraction would have the impacticihgethe Medicare fraction to
6.67 percent (or 70 out of 1050 Medicare covered days), because the 50 exhaustedldaysaddedonly to the
denominator. By contrast, includitige exhausted days in the Medicaid fraction would increase the Mefiazzidn
to 9.5 percent (or 190 out of 2000 days), because the days would be includedhe oniyeratorSeePls.” Mem. at
22-23. The plaintiffs’ example does not acknowledge, however, that if theéthbistead had 50 dualigible
exhausted days for patientdo wereentitled to SSIbenefits then including the exhausted days in the Medicare
fraction would increase the Medicare fraction from 7 percent to 11.4 perce@0(@days out of 1050 Medicare
covered days), while including those days in the Medicaid fraction wocttddse the Medicaid fraction from 7
percent to only 9.5 percent, as shown abdwudeed, the poorest patients are those that are most likelyettdithed
to SSI benefitsseeCatholic Health 718 F.3d at 916 (characterizing SSI as “welfarafid the inclusion of their
exhausted days in both the numerator and the denominator of the Medicawe frélctherefore have the effect,
generally, of increasing the DPP more than including those days in the Medizaion would increase the DPP.
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is not entitled to SSI benefits)Id. The Secretary further stated that “[t]he inclusion of such
patient days in the Medicare fraction has the result of decreasing the Medicaoe frattie
DSH patient percentaged., a recognition in line with theypothetical presented in the
plaintiffs’ brief. Seenote 8,supra As the defendant argues, “Plaintiffs are simply wrong to
suggest that the Secretary was unaware of this possible effect.” Defrisafl 21.

Theplaintiffs also arguéhat the final rule was arbitrary and capricious because “the
Secretary failed to ackmvledge the policy he was changing.” Pls.” Mem. at 24. The 2005 Final
Rule expressly states, however, that “[o]ur policy has been that@rdyed [that is, unexhausted]
patient daysire included in the Medicare fractionZ005 Final Rule, 69 Fed. Reg}.49,098. The
Secretary also noted that he had “inadvertently misstated” the cushiegtip the 2004 Proposed
Rule and included a link to the July 7, 2004, website posting notifying the public of that
misstatementld. While the Secretary could have been clearer throughout the rulemabaesgr
regarding the current policy and the proposed changes to current policy, ritargatd
acknowledge the policy that he was changing, as required by the 3¢¥&o0x, 556 U.S. at 515.

Theplaintiffs also allege that the Secretary “utterly failed to acknowledge that removing
the reference to ‘covered’ days from 42 C.F.R. § 412.106(b)(2) . . . would have an effect on other
non-covered days such as MSP days"—that is, days for which a patient does not receive
Medicare Part A benefits because another entity paid for the inpatient hetpjtd?ls.” Mem.
at 25. Notably, the plaintiffs raised this claim as part of their argument that the 2085file
was arbitrary and capricious, not that the 2005 Finat Ruals procedurally deficient, thereby
waiving the latter argumenSeePl.’s Mem. at 25 (arguing that “[tjhe Secretary’s policy of
counting non-covered days such as exhausted days and MSP days in the Medicare Fraction is

substantively invalid, as the Secretary did not provide a reasoned explanation fange and
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did not even demonstrate a basic understanding of his prior policy, the change he peainulgat
and the effects of the change’Nevertheless, even assuming both arguments were properly
raised the Secretary’s failure to specifically discuss the 2005 Final Rule’s irapaddSP days
does not invalidate the rule on either scorbe Secretary stated in the 2005 Final Rule that
“[o]ur policy has been that only covered patient days are includd ikledicare fraction,”

2005 Final Rule, 69 Fed. Reg. 49,098, meaning that only days for which Medicare Part A
benefits were actually received were included in the Medicare fraction. Thatestateauld

also exclude from the Medicare fractist&P days, or days when a patient is entitled to
Medicare Part A benefits but does not actually receive those benefits becauselargguanyer
covered the costs.

Moreover, a the defendant points out, the 2005 Final Rule concerned whether a patient
could be “entiled to benefits under [Medicare] Part A” when the patient did not actually eeceiv
any Part A benefitsDef.’s Reply Supp. Cross-Mot. Summ. J. (“Def.’s Reply”) at 8 n.3, ECF
No. 29. “If the Secretary answered in the affirmative (as he ultimatelytbet) patient days for
Medicare beneficiaries would be included in the Medicare fraction, regardlebgiher the
program paid for their care on that dayd. That policylogically would also apply to a patient
who was entitled to benefits under Part A, but who did not actually receive any PawfAsbe
becaus@ayment had already been made by another source. Indeed, the D.C. Circuit has
accorded deference to the Secrésgppsition that “entitlement to Medicare benefits is simply a
matter of meeting the statutory criteria, not a matter of receiving paym@attiolic Health
Initiatives, 718 F.3d at 919-20 (citing 42 C.F.R. 8 400.202 (“Entitled means that an individual
meets all the requirements for Medicare benefits Fyurappellate courtalsohaveconcluded

that “the Medicaid proxy includes all patient days for which a person walleligr Medicaid
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benefits, whether or not Medicaid actually paid for those days of sér@abgll Huntington

Hosp. v. Shalalal01 F.3d 984, 991 (4th Cir. 1996), indicating that the same conclusion about
the Medicare proxy reasonaldguld have been expected and strengthetmaglefendant’s
argument that “there is no reason to think that the Secretary failed to readizbisth
interpretation “would have consequences beyond theddigghile patient days that were the
explicit subject of this rulemaking.” De$.Mem. at 22see alsadd. at 5 n.1] egacy Emanuel
Hosp. v. Shalala97 F.3d 1261, 1265 (9th Cir. 1996¢aconess Health Servs. Corp. v. Shalala
83 F.3d 1041 (Mem.) (8th Cir. 1996) (per curiadgwish Hosp. v. Sec’y of Health & Human
Servs,. 19 F.3d 270, 276 (6th Cir. 1994As the defendant argues, “[t]hat the Secretary did not
provide an elaborate typology of all such days” that might possiblylesme affected by the

rule “does not undermine the rationality of his decision to adopt this interpretatioh’8 De
Reply at 10 n.4. The failure to specifically mention MSP days thus does not render the 2005
Final Rule procedurally deficient or arbitysand capricious.

Finally, the plaintiffs epeatedly contend that the Secretary’s “actual practice prior to the
rulemaking challenged in this case” was “nonsensical” and must be correctédleRisat 7
(“[T]he actual practice prior to the rulemaking challenged in this case was tleastafior some
years, such days were nonsensically excluded from both fractiads&);26 (‘Any preFY
2005 practice of excluding such days from both fractions is nonsensidsd. glready
discussed, it is not cle#lrat the Secretary had such a practice of excludingediggble
exhausted days from both fractiorfSeesupranote7. Nevertheless, to the extent that the
plaintiffs suggest the Secretary’s practice prior to the 2005 Final Rulthaasensical,” the
2005 Final Rule is an improvement as it sets forth @ @elicy of including duatligible

exhausted days in the Medicare fraction.
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Given that the FY 2005 Final Rule is procedurally sound and the product of reasoned
decisionmaking, it is unnecessary to address the plaintiffs’ argument & Rtiling 1498R
must also be vacated to the extent based on the deficient and invalid policy in the FY 2005 Final
Rule,” Pls.” Mem. at 26, and the plaintiffs’ argument that vacatur with an injunctibwey than
a remand, is the appropriate remeadyat 25-28.
V. CONCLUSION

For the foregoing reasons, the plaintiffs’ motions for summary judgmedearedand
the defendant’s crogmotions for summary judgment ageanted An appropriate Order
accompanies this Memorandum Opinion.

Date:June 29, 2018

BERYL A. HOWELL
Chief Judge
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