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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SANTIAGO CERROS MELENDEZet al.,
Plaintiffs,

V. Civil Action No. 17€v-370(CKK)
POY LOUNG DC GROUP, LLCegt al,
Defendand.

MEMORANDUM OPINION
(Septembel7, 2018)

Plaintiff Santiago Cerros Melendez w&xmerly employedsimultaneouslyat three
restaurants referred to Ksuba Teakwood,and Regent Thai Cuisine, as a kitchen hand, from
November 2014 to December 20 aintiff Luis Eduardo Diaz Arguetaas formerly employed
at Teakwood first as a dishwasher and latea, cook and sushi preparer, from February 2013
through December 201&laintiffs allege that the Defendart- the corporate entities affiliated
with the three restaurants and an individuabwas awnershipnterest in all threeestaurants
— failed to pay them minimum and overtime wages as required by D.C. and federalhaw
federal statute relied upon by Plaintiffs is the Fair Labor Standardq“Rc8A”), which
mandates timanda-half wages for hours erked over forty each weeknd a base minimum
wage of $7.25 per hour, which may be adjusted upward by the Se¢29 U.S.C § 207(a)(1),
206(a)(1), 218. Plaintiffs rely further on the District of Columbia Minimage ActRevision
Act ("DCMWA"), which requires timeanda half for hours worked over forty, and a mandatory

minimum wagerangingbetween$8.25per hour and $11.50 per hoduring the time frame at
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issue in this caseD.C. Code 88 32-1003(c), 32-1003 (a). Plaintiffs claim damages pursuant to
the District of Columbia Wage Payment and Collection Law (“DCWPCL"), D.a1eC8§ 32
1301,et seq. Furthermore, in responseddCounterclaim by Defendan@dunterPlaintiffs, Mr.
Melendez alleges retaliation pursuant to the DCWPCL. D.C. Code®&8B4a)(3), 321311(b).

After reviewing the parties’ submissiohselevant case law and applicable statutory
authority, the CourGRANTSIN PART AND DENIES IN PART PlaintiffsMoti on for Partial
Summary Judgment. A separate Order accompanies this Memorandum Opinion.

|. BACKGROUND

Many of the underlying facts in this case are undispatedwill be set oualongwith the
procedural history of this case. The disputed facts will be addresseadh|dter Memorandum
Opinion. Defendant Poy Loung DC Group, Llo@ns and operates the restaurant known as
Kruba; Defendant Galae Thai, Inc. owns and opetatesestaurant known as Teakwood; and
Defendant By Loung, Incowns and operateserestaurant known as Regent Thai Cuisine. PIs.’
SOF 1 1; Defs.” SOF { IDefendants admit that Plaintiffs are covered by the FLSA because the
three restaurants are covered enterprises. $OF § 3, Defs.” SOF { 3. The business records
and employment records for all three restaurants are maintained in onenldoathe same

accountant. Pls.” SOF § 4, Defs.” SOF 1 4.

! The Court’s consideration focused on the following documents:
e PIs.’ Mot. For Partial Sum. Judg. and Mem. of Points & Auth. (“Pls.” Mot.”), ECF No.
20, and PIs.” Stmt. of Material Facts (“Pls.” SOF.”), ECF No. 20-1.
e Defs.” Opp’n to Pls.” Mot. For Partial Sum. Judg. (“Defs.” Opp’n”), ECF No. 21, and
Defs.” Resp. to Pls.” Stmt. of Material Facts (“Defs.” SOF "), ECF Nol121-
e PIs.’ Reply to Defs.” Opp’n to PIs.” Mot. For Partial Sum. Judg. (“Pls.” RepQF No.
22.



Plaintiffs have also named as a Defendant Mr. Chuchart Kampirapaodyas é0%
ownership interest in Teakwood and a 100% ownership interest in Kruba and Regent Thai
Cuisine. Pls.” SOF | 2, Defs.” SOF § 2. Defendant Kampirapang determinetiffSlgay,
signed and tendered their paychedked Plaintiff Melendezpromoted Plaintiff Arguetaand
decided how much in “tips” to pay Plaintiff Arguet®ls.” SOF ¥ 2 25;Defs.” SOF { 2 25
Defendants acknowledge that they did not file any quarterly reports with thetidept of
Employment Services regarding any $ipprovided to Plaintiff Argueta. Pls.” SOF 31, Defs.’
SOF 1 31.

Plaintiff Melendez was allocated between Defendants’ three restaurarkSuba,
Teakwodal, and Regent Thai Cuisine — and he worked for Defendants from approximately June
1, 2014 to approximately December 24, 2015. Pls.” SOF-TZefs.” SOF 1 &. Mr.
Melendez worked as a kitchen hand whose job duties included washing dishes, cuttinidesgeta
and meat, and cleaning. Pls.” SOF { 8; Defs.” SOF { 8. Mr. Melendez was paid a fixed, se
monthly salary, which varied with how mu¢ime he worked and rangedfrom $750.00 to
$800.00, but Defendants did not retain precise records of the hours Mr. Melendez wriged
SOF 1113, 12; Defs.” S® 1113, 12. Mr. Melendez was paid with one check, issued by
Defendant Poy Loung, Inc., for his work at all three restaurants. Pls.” SGFD®fs.” SOFY
16. Mr. Melendez was fired from all three restaurants at the same time. HsT 80 Defs.’
SOF 1 16.

Plaintiff Argueta woked at Teakwood from approximately February 1, 2013 to
approximately December 16, 2016, first as a dishwasher and later as a cook apctepasér
Pls.” SOF qf 1820; Defs.” SOF 11 120. Plaintiff Argueta was paid a fixed, semonthly

salary, which varied with time&orked, and increased over the years. Pls.” SOF Bé&fs.” SOF



1 24. Defendants did not itemize any deductions or credits on Plaintiffs’ paychelsks S®@F
131; De$’ SOF 1 31.

Plaintiffs filed their initial Complaint, ECF No. 1, on March, 2017 asserting that
Defendants failed to pay the Plaintiffs minimum and overtime wages. Detsfdaunter
Plaintiffs answered the Complaiandfiled a Counterclaim on April 6, 2017, asserting th@j
Mr. Melendez conspired with a plaintiff from another wage and hour la\itbeit Third-Party
Defendant”)that was filed againgihese DefendantSounterPlaintiffs to publicize or share
information about that case, which violated the Settlement Agreement einteradthat case
(Count II), and (2) Mr. Melendez tortiously interfered with Defendants/CotPiantiffs
contractual rights whehe and the ThirdParty Defendanviolated the Settlement Agreement
and/or solicited former cworkers to file suit (Count Ill).See generallZounterclaim, ECF No.
11.

On April 17, 2017 Plaintiffs’ filed their First Amended ComplaintPlaintiffs allege
therein that it was typical that both Plaintiffs worked more than forty hours g@ek without
receiving overtime pay, and when their sanunthly salaries are divided by the number of hours
worked, neither Plaintiff received the applicable minimum wagee generallyirst Amended
Complaint, ECF No. 14 (Counts | and II). Plaintiffs allege further that Defenfifed to pay
wages that were due to them after tlefyemployment (Count Ill). They also assert a retaliation
claim relevant to Plaintiff Melendez (Count IV), in response to Defendamégjations in its
Counterclaim.

After the close of discovery, Plaintiffs filed the instant Motion for Partial Summma



Judgment Defendants filed their Oppositiprand Plaintiffs filed a Reply In their Motion,
Plaintiffs request judgment in their favor on the following issues regardihgitiia (1)
Defendant Kampingeng is individually liable as an “employer;”(2) the three Corporate
Defendants argointly liable for any violations of the FLSA and DCMWA3) Defendants
violated the overtime provisions of the FLSA and the DCMWA,; (4) Defendants violated the
minimum wage provisions of the DCMWA,; (5) Defendants’ Couwtéem violates the anti
retaliation provisions of the DCWPCL, and therefore, the Court should enter judgment for
CounterbDefendant Melendez on the Counterclaim and against Defendants on Plaintiff
Melendez’s claim of retaliation; (B)efendants may not take'tip credit” to partially offset their
failure to pay the minimum wage and may not raise this as a partial defed<&) Plaintiffs are
entitled to one hour of compensation at the tb@ment D.C. minimum wage for every full
workday they worked. &tch of these issues will be addressetlirn by this Court.

Il. LEGAL STANDARD

Summary judgment is appropriate whétee movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet diddw.
R. Civ. P. 56(g)accordAnderson v. Liberty Lobby, In&77 U.S. 242, 2448 (1986);Holcomb
v. Powell 433 F.3d 889, 895 (D.C. Cir. 2006)-hemovant must set forth the foundation for its
motion and identify segments of the record demonstrating an absence of genpuine adis
material facts.See Celotex Corp. v. Catrett77 U.S. 317, 322 (1986)The mere existence of
somefactual dispute is insufficient on its own to bar summary judgment; the dispute miast pe

to a “material” fact. Fed. RCiv. P. 56(a). A fact is “material” if imay affect the substantive

2 Plaintiffs’ Reply, ECF No. 22, states merely that they “stand on their origio@on.”
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outcome of the litigation.SeeAnderson477 U.S. at 248 Only disputes over facts that might
affect the outcome of the suit under the governing law will properly preclude the aéntry
summary judgment.;)Holcomh 433 F.3d at 895. A dispute is “genuine” if, upon considering
the evidence, a reasonable jury could return a verdict for the nonmovingpeetfacott v. Harris
550 U.S. 372, 380 (2007Anderson477 U.S. at 2484olcomh 433 F.3d at 895.

In order to establish that a fact is or cannot be genuinely disputed, a partja)uite to
specific parts of the record- including deposition testimony, documentary evidence, affidavits
or declarations, or other competent eviderea support of its position, or (b) demonstrate that
the materials relied upon by the opposing party do not actually establish theeabspresence
of a genuine dispute. Fed. R. Civ. P. 56(c)(glotex 477 U.S. 317, 324 (1986). Conclusory
assertionsoffered without any factual basis in the record cannot create a genuine dispute
sufficient to survive summary judgmerffee Ass’n of Flight Attendan®A/A, AFL-CIO v.U.S.
Dep'’t of Transp. 564 F.3d 462, 4666 (D.C. Cir. 2009). Moreover, where “a partfails to
properly support an assertion of fact or fails to properly address anottyés pasertion of fact,”
the court may “consider the fact ugalited for purposes of the motion.” Fed. R. Civ. P. 56(e);
seeLCvR 7(h)(1) (in resolving summary judgmntemotions, the court “assume[s] that facts
identified by the moving party in its statement of material facts are admitteds golgs fact is
controverted in the statement of genuine issues filed in opposition to the motion.”).

When faced with a otion for summary judgment, the district court may not assess
credibility or weigh evidenceSee Andersqrt77 U.S. at 255 zekalski v. Peter475 F.3d 360,
363 (D.C. Cir. 2007) (noting that courts must “eschew making credibility deteramaabr
weighing the evidence.”). “If material facts are at issuetlayugh undisputed, are susceptible

to divergent inferences, summary judgment is not availabMobre v. Hartman571 F.3d 62,



66 (D.C. Cir. 2009) (quotinguo-Yun Tao v. Freeh27 F.3d 635, 638 (D.C. Cir. 1994
Ultimately, the district court’s task is to determine “whether the evidencenisea sufficient
disagreement to require submission to a jury or whether it is seidee that one party must
prevail as a matter of lawAnderson 477 U.S. at 2552. Accordingly, the nonmovant must
“do more than simply show that there is some metaphysical doubt as to matdsal fac
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gafp5 U.S. 574, 586 (1986eeCelotex
477 U.S. at 324the party opposing summary judgment must present affirmative evidence
showing ‘a genuine issue for trial”)“If the evidence is merely colorable, or is not significantly
probative, summary judgment may be grantefliderson477 U.S. at 249-50.

[l . ANALYSIS

A. Defendant Kampirapang'’s Individual Liability

To be liable for violations of the FLSA, the defendant must be an “employer,” which
includes “anyperson acting directly or indirectly in the irgstr of an employer in relation to an
employe¢’ where an “employee” is amdividual employed by an employérand the term
“employ” is defined as “to suffer or permit to work.” 29 U.S.C. § 288 (e)1), (g) see
Rutherfood Food Corp. v. McCon®31 U.S. 722, 728 (194{nding that under the FLSA, the
“definition of ‘employ’ is broad). Similarto the FLSA, he DCWPCL states that an “employer”
is “every individual . . . employing any person in the District of Columbia.” D.C. Cedgdd
32-13011B). “Because the DCWPCL and the FLSA contagarly identical provisions with
respect to employerdiability, the DCWPQ is to be construed consistently with the FLSA.”
Ventura v. Bebo Foods, In@38 F. Supp. 2d 1, 5 n. 2 (D.D.C. 2010).

The definition of an “employer” is broadly construederve the remedial purposes of the

FLSA. Morrison V. Int'l Programs Consortium, Inc253 F.3d 5, 10 (D.C. Cir. 2001)In



analyzingwhether a putative empleyis an employer under the FLSA, the Supreme Court found
that “ economic reality rather than ‘technical concepts’ is to be the test of employment.”
Goldberg v. Whitaker House Corp., In866 U.S. 28, 33 (1961 ourts examine multiple factors
designed todemonstrate “the extent to which typical employer prerogatives govern the
relationship between the putative employer and employéenthorn v. Dep’t of Nayy29 F.3d

682, 684 (D.C. Cir. 1994)).he economic reality test considerkether the alleged empler (1)

had the power to hire and fire the employees, (2) supervised and controlled employee work
schedules or conditions of employment, (3) determined the rate and method ohpayrd€4)
maintained employment recordMorrision, 253 F. 3d at 11There is no one dispositive factor,

but rather, courts look at the totality of the circumstandes.

“At minimum, an individual who exercises operational control over an employee’s wages,
hours and terms of employment qualifies assanployer; and is sbject to individual liability.”
Guevara v. Ischia, Inc47 F. Supp. 3d 23, 26 (D.D.C. 2014)ndividuals whoown or manage
a business may also be held accountable as employers pursuant to the econoytestesid
in consideration otheir ownership interestTo determine whether a corporate officer has
operational control, the Court looks at the factors above plus the ownership interest of the
corporate officer.” Venturav. Bebo Foods738 F.Supp. 2d at 5. In that case, the court found
that a estaurant owner was individuallgible as an employer because he had “operational control
overthe corporate defendants insofar as heavagnificant ownership interest” in theisiness
as well as the “power to hire and fire, control work schedulgsapervise employees, determine
pay rats, and maintain employment recorddd.; see alsdVartinez v. Asian 328, LLCase
No. 15cv-1071 2016 WL 46210684 (D.D.C. 2016) (finding that the sole owner of defendant

restaurant who “exercised total control over the operations of the restauramlinmenaking



all decisions to hire and fire employees, set pay rates, set work schedulegmacthRoyment
recods” was an employer under D.C. and federal law.)

In the instant case, Defendant Kampirapang is the sole owonerpafrate DefendasPoy
Loung D.C. Group, LLC (Kruba) and Galae Thai, Inc. (Regent Thai Cusine), and beQb&o
ownership interest iocorporate Defendarmi®oy Loung, Inc(Teakwood). Pls.” SOF | 1; Defs.’
SOF 1. Defendants concede tHaefendant Kampirapangxercised control over employee
promotions and firings, and that he determined pay and signed and tendered payB&tks.
SOFT 2; Defs,” SOF § 2. Defendants do not concedeDb&éndant Kampirapangupervised
Plaintiffs’ performance, directed their schedules or monitored their camopliavith the
schedules but Defendants do not proffer any evidence or argument to disputgifRla
contention. Defs.” SOF § 2 but e PIls.’” Mot. Ex. B [Kampirapang Deposition] at 23
(acknowledging that he decided that Plaintiff Melendez should work four days astaeaet,
two days at another and one day at another), at 31 (he detefmowvediuch Plaintiff Argueta
should receive in tips based on his job performance); Ex. E [Defendant Poy Loarng, |
Answers to Interrogatories] at @Compliance to schedule was monitored by Chuchart
Kampirapang ... and Eduardo Murillo (Chef)Accordingly, Defendants’ general denial that
Defendant Kampirapang supervised the Plaintiffs’ performance or dirdet@dsthedules is
contradicted by Mr. Kampirapang’s own deposition testimony and Defendants’ antwer
interrogatories.

Plaintiffs assert thddefendant Kampiraparng an employer pursuant to the FLSA and the
D.C. Code because of his operational control over Plaintiffs based upon his ability to promote
employees, fire employeedirect their schedules and monitor compliatteerewith, supervise

their performance, andet pay rates, and becausehaf ownership interest in the corporate



Defendants

Accordingly, consideringhe recordefore this Court and the lack of any genuine dispute
as to any issue of material factet@ourt finds thaDefendant Kampirapang an employer for
purposes of this casand Plaintiffs are entitled to summary judgment on this issue

B. Joint Liability of the Three Corporate Defendants

Plaintiffs contend that the three corporate Defendahtaild be treated as a “joint
employer” where “all joint employers are responsible, both individually aatly, for
compliance with all of the applicable provisions of the [FLSA], including the overtime
provisions, with respect to the entire employment for the particular workweek:"Mels at 9
(citing McKinney v. United StorAll Ctrs. LLC, 656 F. Supp. 2d 114, 132 (D.D.C. 2009)).
Plaintiff cite further to the applicable FLSA regulation, 29 C.F.R. § 791.2, which descusint
Employment as follows:

(@) . . . If the factsestablish that the employee is employed jointly by two or more

employers, i.e., that employment by one employer is not completely disdsdgofrom

employment by the other employer(s), all of the employee’s work for aheofdint

employers during the workweek is considered as one employment for purposesdif the A

In this event, all joint employers are responsible, both individually and jointly, for

compliance with all of the applicable provisions of the act, including overtime proyisions
with respect to the entire employment for the particular workweek . . .

(b) Wherethe employee performs work which simultaneously benefits two or more
employers, or works for two or more employers at different times duringdheveek, a
joint employment relationship generally will be considered to exist in situatiohsasuc

(1) Where there is an arrangement between the employers to share the employee’s
services, as, for example, to interchange employees; or

(2) Where one employer is acting directly or indirectly in the interest of thex oth
employer (or employers) in relation to the employee; or

(3) Where the employers are not completely disassociated with respect to the
employment of a particular employaad may be deemed to share control of the
employee, directly or indirectly, by reason of the fact that one empboyerols,

10



is controlled by, or is under common control with the other employer.

Plaintiffs contend thapursuant to this regulation, #firee corporate defendants are jointly
liable because “employment by one employer [was] not completely disassociated f
employment by the other employer(s).” Pls.” Mot. at 10. To illustrate this, Plaiagffert
Defendant Kampirapang—who owns dl three Defendant restaurants allocated Plaintiff
Melendez to albf them as if they were one enterprise. Pls.” §Q&2, 5; Defs.” SOF {2, 5.
Plaintiff Melendez was paid with one check issued by Defendant Poy Lawmdoti his work at
all three restaurantsPlIs.” SOF 1 16; Defs.” SOF#6. When Plaintiff Melendez was fired, he was
terminated from all three restaurants at once. Pls.” SOFBefs.” SOM17. Finally, Defendants’
business and employment records for all three restaurantsna@r@ined in a central location by
the same accountant. Pls.” SOF  4; Defs.” SOF { 4.

The factors that Plaintiffs rely upon to show that the three restaurant Defendaata
“joint employer” subject to “joint liability” are uncontroverted by the Defartdaand accordingly,
summary judgment on this issue is appropriate.

C. Violation of Overtime Provisions of the FLSA and the DCMWA, and the
Mini mum Wage Provisions of the DCMWA

Pursuant to the FLSA and the DCMWA, employers must payemempt employees
overtime, which is one and otalf times their regular rate for hours worked over 40 in any one
workweek. 29 U.S.C. § 207(a) (FLSA); D.C. Code § 32-1003(c) (DCMWA). Defendants do not
argue that Plaintiffs — nonsupervisory kitchen worke — are exempt from the overtime
requirement. The DCWMA required employers to pay a minimum wage of $8.25 per hour until
June 20, 2014, $9.50 per hour from July 1, 2014 through June 30, 2015, $10.50 per hour from July

1, 2015 through June 30, 2016, and $11.50 per hour from July 1, 2016 through June 30, 2017.

11



D.C. Code § 32-1003.

As previously noted, the parties agree that Plaintiff Melendez worked from apptekim
June 1, 2014 to approximately December 24, 2015 hamwdas paid a semmonthly salaryof
$750.00, which was raised to $800.00 beginning on October 15, B04.5SOF | 613; Defs.’
SOF 1 6,13. Nor is there any dispute that Plaintiff Argueta worked from approxinfragietyary
1, 2013 to approximately December 16, 2CH&] hewas paid a serrmonthly salarythat “varied
somewhat” depending on his work schedule and was “gradually increased . . . overslie yea
Pls.” SOF 111 18, 24; Defs.” SOF 11 18, d3eposition testimony by MKampirapang establishes
that Plaintiff Argueta’s seminonthlysalaryranged from $750.00 #i,000.00, over the course of
his employmentfirst as a dishwasher afatera sushipreparerwhich is whenrhe also received
tips. Kampirapang Dep. at 2B1.

1. Plaintiff Melendez

Plaintiffs acknowledgehat there is a genuine dispute regarding the amount of overtime
owedbutask this Court to rule now that the Defendants are liable for violations of the FLSA and
the DCMWA. In this Circuitit is well-established that “an employee bringing bais the burein
of proving that he performed work for which he was not properly compensafes v. U.S.
Serv. Indus., Inc80 F.3d B9, 511 (D.C. Cir. 1996) (internal quotations omitted}.this point,
Plaintiffs have failed to do so.

Because therare nopredsetime records for Plaintiff Melendeand Plaintiffs have not
submitted any affidavits by the Plaintiffs support of their Motiorfnor does there appear to be
any deposition testimony by PlaintiffPlaintiffs calculateMr. Melendez’s work hours based
solelyuponthetestimonyprovidedby Defendant Kampiraparand discovery responses provided

by DefendantsSeePIs.” Mot. at 11.As an aside, this Court notes tHaéfendant Kampiraparsy

12



deposition testimony was no model of claritypart because heeemed to get confused about the
three different restaurants when providing information about hours worked versusggderars
butalso becaussome of Plaintiffs’ questionmisstated the deponent’s testimamyconfused the
facts in ths case.

Plaintiff Melendezfocuses on the time in which he was workindatiba only, and he

calculates his weekhyork schedule as follows:

e Monday through Thursday from 11:30 a.m. to 10:00 p.m. (10.5 hours per day);

e Friday from 11:30 a.m. to 11:00 p.m. (11.5 hours per day);

e Saturday from 12:00 a.m. to 11:00 p.m. (11.0 hours per day); and

e Off on Sunday.
Plaintiffs’ calculation total$4.5 hoursa weekwithout any breaks SeePIs.” Mot. at 11 (chart).
Plaintiffs’ calculation that Mr. Melendez worked more than 40 hours per weakleast some
weeks relieprimarily onDefendant Kampirapargtestimony, bualso on Interrogatory Response
1 10 by Poy Loung Group, LLC. That question mistakenlg BsK'Regent Thai’s typical hours
of operation” as opposed to Kruba’'s hours of operation, and accordingly Kruba’'s hours of
operation are unclear from the record before this Co8deEx. C.

Regardingbreaks, Plaintiffs degree with Defendant Kampirapaagestimonythat Mr.
Melendez had a bredkom 2:30 p.m. to 4:30 p.neach daybut they proffer nothing teebut it.
SeeKampirapang Dep. at 14instead Plaintiffs contend that even if Mr. Melendez had a two
hour break each day, he is still eligible for overtime becauseoh& have worked 52.5 hours
per week.Pls.” Mot. at 12. This does not however factor in any time spent “on the clock” while
eating meals.SeeKampirapang Depat 3537. Nor does iconsideDefendant Kampirapars)

testimony that “[f]irst [Plaintiff Melendez] worked until six months and therfivegd] him out

13



because he[g]t drunk. He[did] not show up too many times.’ Kampirapag Dep. at 15see

also Kampirapang Dep. at 24 (noting that Mr. Melendez was fired becausddfiedgunk at

work [and] [he] told him too many times.Furthermore,n response to deposition question

asking if he wrote the number of hours worked by BlaiMelendez, Defendant Kampirapang
responded “No, because we cannot write down. Sometimes he comes late. He is not on time
every day. That's why we cannot write down how many hours he work&dKampirapang

Dep. at 20.Accordingly, it is uncleam this case how many hours per week Mr. Melendez was
working when he worked at Kruba only.

Defendants focuthenon Plaintiff Melendez’s weekly hours during the period when he
worked at all three restaurants, after he was fired and tHeinee SeeKampirapang Dep. at
14. Defendants arguéhat, “[w]hen analyzedn the light most favorable to the Defendants,
Kampirapang'sestimony establishes that Melendez worked less than 40 hours péer beék:
Opp’n at 7. Defendant Kampirapangstified thatduring the timavhen Plaintiff Melendez was
working at all three restaurants, Wwerkedat Regent Thabn weekdays, from 11:38.m.until
2:30 p.m, and therhe came backrom 6:00 p.m. to 10:00 p.mKampgrapang Dep. at 118.
Thiswouldresult in a7- hour workday orthe four days thalaintiff Melendeavorked at Regent
Thai.

Defendant Kampirapantgstified further that Plaintiff Melendez worked at Teakwood on
Sunday, Ex. B at 1/According to Pls.” Mot., Ex. D [Defendants Galae Thai, Inc.’'s Ansvie
Interrogatories] at-B, Teakwod is open fromnoonto 10:00 p.m. on Sundays, abefendant
Kampirapanglleges thaPlaintiff Melendez had a two hour break each aayich would result
in an 8-hour Sunday workday for Plaintiff Melendez. Kampirapang Dep. at 14.

Because of the lack of clarity in the deposition testimony, it is unclear whltietiff

14



Melendez worked on Friday Saturday at Kruba, and as previously noted, the operating hours
at Kruba are uncleainf Plaintiff Melendeaworked at Kruba on Saturdays from noon to 11 with
a two-hour breakseeKampirapang Dep. at 15-1BJaintiff's work hours wouldotal 9.

Accordingly, Plaintiff Melendez’s hours for the workweek would total 45 hours;
however, Defendants note thia¢fendant Kampiraparngstified that Plaintiffs took meal breaks
three times a day for 20 minutes eaeshile on the clock, whiclmaybring thetotal hours down
to 40 or underKampirapang Dep. at 35-3Defendant Kampirapang testified further that
Plairtiff Melendez often did not show up for work and sometimes came in late. Kampirapang
Dep. at 14, 20 23.

Plaintiffs do not address Defendant’s contention Ftaintiff Melendez workd less than
40 hours per week during the time when he worked at the thstaurantsrather, Plaintiff
Melendez focusesnly on the time in which he worked only at Krub2espite he fact thathere
are no written records to reflect the hours worked by Plaintiff Melerilaintiff did not provide
any declaration or affidawvregarding the hours that he worked but insteadex@atrely solely
on Defendant Kampirapargytestimonyto provide the basis fdris calculation Unfortunately,
Defendant Kampirapargytestimonyis far from clearand the record in this case is inqaete.
Moreover,Plaintiffs pick and choose those parts of the testimony that sughearttheory that
Plaintiff Melendeaworked overforty hours per week without rebutting (or e\adressing) those
parts of the testimony that ¢akoubt on the number of houi., testimony about breaks, meals
taken while on the clock, and Plaintiff's alleged tardiness, sporadic attendadcaebriation
while on the job, whiclallegedly made it difficult to tracRlaintiff's hours, and ultimately resulted
in his being fired from the jobThese are genuine issues of material fact that bear directly on the

calculation of the actual number of hours workedPkaintiff Melendez.“[B]oth parties’ briefing
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makes it clear that the details in this case are of paramopottance [and] it is for a jury to
evaluate those details at trial, to make the necessary findings, and to detevhatieer . . .

Defendants are liable for violations. . Dinkel v. MedStar HealtCiv No. 11998 (D.D.C. Aug.

3, 2016) (JKollar-Kotelly).

Because of the inconsistencies between Plairgiff calculation and Defendant

Kampirapan(s testimony upon which Plaintiffs rely, and the lack of any relevant docunmntati
that might offer confirmation of how many hours Plaintiff Melendezked, summary judgment
on the issue of liabilitjor overtime pays inappropriate See Guevara v. Ischia, Iné7 F. Supp.
3d 23, 28 (D.D.C. 2014) (Because “the Court could draw no “just and reasonable inference” about
“how often, if ever, and to whaixtent [plaintif§] worked inexcess of forty hours per week,”
summary judgment was inappropriatén) Guevara the Honorable John D. Bates explained that
where aremployer’s time records are incomplete or inaccueateemployeds not barred from
recovering, but he must “prove[ ] that he has in fact performed work for which he was imgroperl
compensated . . . and produce [] sufficient evidence to show the amount and extentaidkthat w
as a matter of just and reasonable inferen€auevara 47 F. Supp. 3d at 28 (citifgnderson v.
Mt. Clemens Pottery C0.328 U.S. 680, 687 (1946)Furthermore Plaintiffs’ claim that
Defendants failed to pay Plaintiff Melendez the appropriate minimum watgengsrt on a more
precise calculation of the weekly hours worked, and accordingly, the Court detdiasvard
summary judgment for Plaintiff Melenden ¢hat issuédecausehere is arunresolved dispute
over the number of hours worked.

2. Plaintiff Argueta

Plaintiffs begin their argument regarding Plaintiff Argueta’s claim for overpage by

stating that “Defendant Kampirapang’s testimony as tonfffaDiaz Argueta’s schedule was
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confusing[,]” and accordingly Plaintiffsvill rely on time records produced by Defendants “that
solicited precise datan Plaintiffs’ hours worked.” Pls.” Mot. at 12. The Court notes however
that the time records reliegpon by Plaintiff Argueta leave unanswered questions regarding facts
that are material to the analysis of Plaintiff's entitlement to any overtime pay.

Defendant Kampirapantgstified that Plaintiff Argueta schedule at Teakwood, when
Plaintiff was a dshwasher, was Monday through Thursday, 11:30 a.m. to 10:00 p.m., Friday, 11:30
a.m. to 11:00 p.m., and Saturday, noon to 11:00 p.m. Kampirapangi®§27. The Court
notes that these howstatedadd up to 8.5, without allowing forany breaks for mads or otherwisge
which is contrary t@efendant Kampirapargytestimony discussed in subsection a. ab&veaen
Plaintiff Argueta was a sushreparerhis schedule was Monday half day, 5:00 p.m. to 10:00 p.m.;
Tuesday and Wednesday, 11:30 a.m. to 3:60 and then 5:00 p.m. to 10:00 p.m.; off half day
Tuesday and all day Thursday; Friday, 11:00 a.m. to 3:00 p.m. and then from 5:00 p.m. to 11:00
p.m.; Saturday, 12:30 p.m. to 3:00 p.m. and then 5:00 p.m. to 11:00 p.m.; and Sunday, 12:30 p.m.
to 3:00 p.m. and then 5:00 p.m. to 10:00 Kampirapang Depat 27-28. The Court notes that
these hourdotal 43,assumingPlaintiff Arguetaworked on Tuesdaynornings as opposed to
Tuesday evengs butagain,it is unclear whethethis schedule includes any breaks for meals or
otherwise as discussedbove.

To calculate the hours worked by Plaintiff Argueta, Plaintiffs rely on the tiecords
provided by the Defendantssing as an exampldiee record for the weekday 1 throughMay
15, 2015, where the hours for those 15 days add up to 165e8BIs.” Mot., Ex.H [Time Records
for Plaintiff Argueta] A review of these records indicat@snultitude of discrepancies. First, the
time recads areprefaced by a cover page that indicdhed use of the punch clock started around

August or September of 2016but the records attached appear to date back to February of 2014
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(emphasis added by the Cour8§eeEx. H. Although the Court acknowdiges that these records
were produced by the Defendants, if Plaintiffs areimglpn these recordsnd expect this Court

to do the same, they should at the very least proffer an explanatibe¥eaty in which thepunch
clock system was utilizedy employees and eerification that the system was in place during
May 2015 (the period on which Plaintiffs focus). This explanation might have been obtaned vi
an interrogatory that requested this information, or elicited during deposistmaeay, or
explained in an affidavit submitted by Plaintiff Argueta.

Second, while Teakwood restaurant’s hours of operation on Mondays through Thursdays
arell a.m. - 3 p.mand 4:30p.m.- 1000 p.m, seeEx. D,theMay 1—-May 15, 2013ime records
identified by Paintiffs in the Motion showplaintiff beginning his worlayaround 10:00 a.m. on
Mondays throughrhursdays an hour before the restaurant opeaad one and onrkealf hours
before he was presumably scheduled to start dPkaintiffs proffer no explanatioto account
for the difference in hours testified to Dgfendant Kampirapanand those reflected on the time
records other than referring to Defendant’s testimony as “confusing.”

Third, the Court notes that many entries on the time records are mask&data
Compromised,” which again makes this Court questioyreliance on the recordSeekEx. H.

Fourth,Defendant Kampirapartgstified that Plaintiff Argueta was compensated for extra
hours that he worked, with the effect that Plaintiff was “paid $71 extra iméne& p week in
April 2015, as referenced by Plaintiffs’ counsel in his quebt@eause he worked an extra half

day” where a “half day means 5 o’clock to 10Kampirapang Dep. at 332. Assuming there

3 Although it is unclear from the record in this case exactly when Plaintjiiea was promoted
from dishwasher to suspreparerit appears from Mr. Kampirapg's testimony that Plaintiff
was working as a dishwasher in May of 2015, when he was punchindghe ttime clock at
10:00 a.m. on weekdays. Kampirapang Dep. at 25, 29.
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were no breaks during that®urhalf day Plaintiff’'s hourly rate for tht half daywould be$14.20,
which is close to the hourly rate for time and a half, baseadromimum wage of $9.50 per hour
in April 2015.

Accordingly, considering the evidence in the light most favorable to the Defendamts, th
Court finds that summary judgment on the issue of liability for overtimerptwor of Plaintiff
Argueta must beehiedbecause there aseveralunresolved issues of material féloait bear on
the calculation of hoursSimilarly, because there are inconsistencies and gaps in the record before
this Court relating to Plaintiff Argueta’s hours worked, the Court desuenmary judgment on
Plaintiffs Argueta’s minimum wage claim where the calculation of Plaintiidsrly wage hinges
on the number of hours worked.

D. Defendants’ Counterclaim

Plaintiff Melendez claims that the Defendants’ Counterclaimta@ls a reasonable basis
in fact or law; and (2)tiis retaliatory The DefendantsCounterclaimalleges that Plaintiff
Melendezconspired with ThireParty Defendant Jose Carmelo Melendez Reyes (“Reyes”) to
breach confidentiality/nedisclosure provisionin a settlement agreement entered into by Reyes
in another FLSA lawsuit involving the Defendariyg “publiciz[ing] the confidential terms of the
Settlement” and “solicit[ing] other personssiteDefendants.” Counterclaim, ECF 11, §51. The
Countertaim asserts further that Reyes and Plaintiff Melendez tortiously intdrfesiéh
Defendantscontractual rights and business expectancy by doing the same.

Plaintiffs argue that there is no factwallegalbasisfor the Counterclaim against Plaintiff

Melendez and this Court addresses the lack of facupport.Plaintiffs allege that “[w]hen asked

“To avoid confusion, in this section, the parties are just referred to as Plamdif3eéendants
and not Counter-Plaintiffs and Counter-Defendants.
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about the counterclaim at his deposition, Defendant Kampirapang essertaltjed that he
brought the counterclaim because he was unhappy about bethggaie for wage and hour
violations.” Pls.” Mot. at 16L7; seeKampirapang Depat 2324 (when asked why he is suing
Melendez, Kampirapang responds that “[i]t's not fair for me, you know” anmddiseusses how
he helped Melendez with loans of money, insurance, and taking him back even after he got drunk
and was fired from somewhere else, and he gave him many chances). Defemdpmapang
did not mention Plaintiff Melendepublicizing the settlement agreement from the other case or
recruiting other employees to join in this lawsuMor is there anything in the record before this
Court to indicate that Plaintiff Melendez breached the Settlement Agreementlizyzmit or
that he recruited other employees to join the lawdRiaintiffs indicate tht “Melendez came to
undersigned counsel’s office quite independently from Plaintiff Diaz Arguesad fromany of
the Plaintiffs in the prior lawsuit against Defendants” and he will “testify to thigiémants’
counterclaim is allowed to proceed.” .PMlot. at 17. Defendants proffer nothing to rebut
Plaintiffs’ statements and ttong in support ofthe allegations in their Counterclainin fact,
Defendantglo not address this argument at all in their Opposititins well established that if a
[party] fails to respond to an argument raised in a motion for summary judgmentapes po
treat that argument as concededVilkins v. Jacksgn750 F. Supp2d 160, 162 (D.D.C. 2010)
Accordingly, judgment shall bentered in favor of Plaintiff Melendez on Defendants’
Counterclaim because there is no facsigiportfor the claims asserted ther€inFurthermore,
regardingThird-Party DefendanReyesthis Court notes that there is no record on the docket of

this Caunterclaim having been served on hiPorsuant to Fed. R. Civ. P. 4(m):

5 The Court need not address Plaintiffs’ statement that the Counterclainalseksonable basis
in law because the Counterclaim lacks a reasonable basis in fact.
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If service of the summons and complaint is not made upon a defendantO@itlaysafter

the filing of the complaint, the court, upon motion or on its own initiative after notice to

the plaintiff, shall dismiss the action without prejudice as to that defendant drttaec

service be effectedithin a specified period of time; provided that plaintiff shows good

cause for the failure, the court shall extend the time for service fap@opriate period.
This Court shall dismiss ThirBartyDefendant Reyes instead of providing Defendants with an
opportunity to effect service becautiscovery in this case has already conclydedispositive
motion has been filed, asdimmary judgmet is being entered in favor of Plaintiff Melendez on
the Counterclaim

E. Plaintiffs’ Claim of Retaliation

Plaintiffs assert that a counterclaim can be greufad a retaliation claim if the

counterclaim lacks “a reasonable basis in fact or law.” Pls.” Mot. aeEDarveau v Detecon,
Inc., 515 F.3d 334, 341 {4Cir. 2008)(citing Bill Johnson’s Rests. v. NLRB61 U.S. 731, 744
(1983)). This cite by Plaintiffs is incompleteSeeDarveay 515 F.3d at 341 (“[T]he Supreme
Court has expressly held that a lawsuit filed by an employer against émyempan constitute an
act of unlawful retaliation under another federal statute governing emptbyrgbts when the
lawsuit is filed with a ret@atory motive and lacking a reasonable basis in fact and law.”) (citing
Bill Johnson’s Rests. WLRB, 461 U.S. 731, 744 (1983)).

In Darveay an employee who was terminated sued for overtime pay under the Bh8A
his employer sued for fraud and breatltontract, which triggered the employee adding FLSA
retaliation claims. The district court dismissed the retaliation claims for failure to statsea
of actioninsofar as the employee needed to allege that his employer retaliated agawwghh
a“materially adverse employment actiorDarveay 515 F. 3d at 343The circuit court reversed

the district court’s dismissal of a retaliation claim, under the rationale that a plags#fting a

retaliation claim under the FLSA “need only allege thatemployer retaliated against him by
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engaging in action “that would have been materially adverse to a reasonpligeshbecause

the “employer’s actions. . could well dissuade a reasonable worker from making or supporting
a charge of discriminatioh Darveay 515F.3d at 343 (citingdurlington Northern126 S. Ct. at
2409).

Plaintiffs rely also onthe DCWPCL, which states that it is “unlawful for any employer to
discharge, threaten, penalize, or in any other manner discriminate or retghatst any
employees or person because that employee or person has . . . initiated . . . a proceeding under
related to [the DCWPCL] . . . [or] [p]rovided information to any other person regaeding
violation, investigation, or proceeding under [the DCWPCL].” D.C. Code-§332(a)(2)&(3).
Furthermore, Plaintiffs contend that because the counterclaim was brought9aittkays of the
protected activity (the filing of the original complaintthe DCWPCL presumes that the
counterclaim was retaliatory.” D.C. Code38-1311(b). Accordingly, Plaintiffs conclude that
the Court should find in favor of the Plaintifelendez on his retaliation claim

As a preliminary matter, the Court notes thatttmer Statements of Facator evidence
discussed in this motion relate to Plaintiff Melendez'’s retaliation claim; insteadtiffdair@at
this as a purely legal issue, and thely solelyon the Darveaucase anctertainD.C. Code
sectiors to support their contentiothat ther retaliation claim should be grantég the Court
Defendants proffer no responsemaintiffs’ contention

Addressing Plaintiffs’statementthat there is a presumption of retaliation because the
Counterclaim was brought within 90 days of the Complaint, the Court fieseghat the
Counterclaim in the instant case is a compulsory counterclaim pursuant to Fed.mR.13i See
CounterclaimfgCF No. 11, T 5.A counterclaim iggenerallynot an adverse employment action

that supports a retaliation clai@eeGross v.Akin, Gump, Strauss, Hauer & Feld, L1599 F.
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Supp. 2d 2333=34 (D.D.C. 2009) (In a suit involving a discrimination claim under the ADEA,
the employer counterclaimed for breach of fiduciary duty and tortious intecéeresith
prospective economic advantage, and the court found that the employer’s caumtenas fied

not in retaliation but because it was compulsory under the federal rules anthined claims
that would have been waived if not asserteth) Gross the Honorable Emmet G. Sullivan
prefaced his ruling on the counterclaim betng retaliatory by noting that:

The D.C. Circuit has never found that the filing of a counterclaim constanteslverse
employment action. Moreover, other federal courts have specifically el t
counterclaims cannot, as a matter of law, constitute an adverse employrnmnt See
Earl v. ElectreCoatings of lowa, Inc.2002 WL 32172298, at *2 (N.D. lowa Oct. 29,
2001) (unpublished) (“Although many diffetepostiermination actions may constitute
retaliation, this court holds that, ordinarily, a counterclaim may not. Inititaéy court
notes that a counterclaim is not to be considered an employetaet&d action. Only in
the rare case will conduct that occurs within the scope of litigation amount to retdliatio
(citing Steffes v. Stepan Cd44 F.3d 1070, 1075 {7Cir. 198))); Beltran v. Brentwood
N. Healthcare Ctr, LLC, 426 F. Supp. 2d 827, 83&3! (N.D. Ill. 2006) (“[1]f the mere filing

of a counterclaim were sufficient to give rise to a retaliation claim, then egfggdhntm

an FLSA, Title VII or ADA lawsuit who aerts a counterclaim would be subject to a
retaliation claim.”) Filing a counterclaim is different from initiating a lawsuit agja@n
complaining employee, as “filing a counterclaim will not chill plaintiffs from exergisin
and enforcing their statutorights because by the time the employer files its counterclaim,
plaintiffs have already made their charges and initiated a lawdBdéltran 426 F. Supp.
2d at 834 (citingeEOC v. K & J Mgmt., Inc2000 WL 34248366, at *4 (N.D. Ill. 2000)
(unpublished)).

Gross 599 F. Supp. 2d at 334. There is an exception however to this general rule that a
counterclaim does not support a retaliation cleisofar asthe filing of a baseless pleading can,
under certain circumstances, constitute adverse employwmtent aufficient to state a claim for
retaliation” Flores v. Mamma Lombardief Holbrooke, Ing. 942 F. Supp. 2d 274, 279
(E.D.N.Y. 2013).

In the instant case, Plaintiffs rely on a provision of t@&WIPCL that certairemployee
rights may not be restricteshder theDCWPCL (and related statutespeeD.C. Code § 321305

(“IN]Jo provision of [the DCWPCL] shall in any way be contravened or set aside byteriva
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agreement.”) Plaintiffs do not cite any cases or legislative histtaspieting the scope of this
provision. MoreoverPlaintiffs cite that statutory provision in a vacuum instead of applying it
within the context of the facts underlyimdefendants’counterclaimallegng violations of a
settlement agreement containing édahtiality/nondisclosure provisiongherethe settlement
agreemenprovided consideration to both parties amas negotiated at arm’s length, witie
assistance of counsel. Assumarguendathat the confidentiality/nondisclosure provisions are
unenfoceable as a matter t@w, based upon the provision cited by Plaintiff&e counterclaim
may be baseless and therefore, an appropriate basis for a retaliation claimerh®\amutiffs
have neither developed this argument nor have Defendants respdxmemntdingly, the Court
denies Plaintiffs’ request for summary judgment orir tregaliation claim because this issue has
not been sufficiently briefed by the parties.

F. Tip Credit

Plaintiffsacknowledgé¢hat Defendant did not raise a “tip credit” defense in their pleadings.
but they expect that Defendants will try “to claim such a credit towards theiabbiigo pay
the minimum wage.” PIs.” Mot. at 18Any such“tip credit would only apply to Plairiff
Argueta, who earned tips when he became a susmarer In certain circumstancesthe
DCMWA permits an employer to take a “tip credit” against their obligation to pay thenonm
wage.” D.C. Code 8§ 32003(f)(1). Plaintiffs assert that these cimsiances do not apply in this
casefor three independent reasosly one of which need be addressed by this Couhte T
DCMWA requires that “[a]ll gratuities received by the employee have been retaingt by
employe€’ D.C. Code Section 32003(g)(3. Defendants admit that Defendant Kampirapang
personally decided how much in “tips” to pay Plaintiff Diaz Argueta. Pls.” SOF; Pefs’ SOF

1 15.
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Accordingly, there is no dispute that at least one of the requirements faragippliof the
“tip credit” has not been met, and therefore, a “tip credit” would not apply in this case.
Furthermore, Defendant does not address the issue of a tip credit in its oppasitibmay be
treated as uncontestédilkins v. Jacksan750 F. Supp.3dt 162 (citingFDIC v. Bendey 127
F.3d 58, 67 *D.C. Cir. 1997)). Accordingly, summary judgment on this issue shall be awarded
in favor of the Plaintiffs.

G. Compensation forSplit Shift

Plaintiffs contend thathey are entitled to one additional hour of compensaiothe
minimum wage for each day they werka split shift. 7 DCMR § 906.1. The regulations define
a “split shift” as “a schedule of daily hours in which the hours worked are naadng, except
that a schedule in which the total time out for meatssthot exceed one hour shall not be deemed
a “split shift.” 7 DCMR § 999.2 Plaintiffs preface their argument by stating that “[t]he parties
hotly contest the length of the break that Plaintiffs were permitted tcetadtg workday [a]nd
Defendant Kampapang, in his deposition testimony, seemed quite unsure. . Rldtiffs are
willing to “concede that Defendants required them to take a break of just over one hour on
every full workday that they workéd Pls.” Mot.; at 19. Plaintiffsargue therefore thathey
should receive the extra compensation for a split shift. Defendants say it “iputedishat
Plaintiffs were employed on a split shift basis” but they disagree with Plglictifaracterization
of their schedules. Pls.” SOF { Tlefs.” SOF { 11.

Plaintiffs themselvesstate thatthis issue is “hotly contestgdand further,that Mr.
Kampirapang’'s depositiotestimony— which Plaintiffs seem to adopt, at least in part, for
purposes of determining their entitlement to split shift compensatiaa “confusing.” As

discussed previously hereinet partiedo not agreeegarding the hours worked by Plaintiffs,
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their schdules, anédnybreaks takefor meals or otherwiseAccordingly,consideringhe record
before this Courthere are genuine issues of material fact that pdeaysummary judgment on
whether Plaintiffs are entitled to compensation for an éxdtafor each day during which they
may have wrked a split shift and it is premature to consider this issue until Plaintiffs’
hours/schedules are resolved.

V. CONCLUSION

Summarizing the Court’s rulings/hich areexplained in detail herein, this Court GRAST
summary judgment in favor of Plaintiffs on the following issues: (1) Defdri$@mpirapang is
individually liable as an “employgr(2) the three Corporate Defendants are jointly liable for any
violations of the FLSA and DCMWA; (3}here is no factual gyport for Defendants’
Counterclaim, and therefore, Defendants may not proceed on the Counterclaish Btpantiff
Melendez, and th€ourt dismisses Thiréarty Defendant Reyes, who was never sebyethe
Defendants; and (4) Defendants may not takepacitedit” to offset any alleged failure to pay
the minimum wage and may not raise a “tip credit” as a defense in this litigation.

This Court DENIES summary judgment in favor of Plaintiffs on the followisgas: (1)
Defendants’ alleged violation of the overtime provisions of the FLSA and the DCM®JA,
Defendants’ alleged violation of thminimum wage provisions of the DCMWA, (3) Plaintiff
Melendez’s claim of retaliation; and (4) Plaintiffs’ entitlement to compensationnfprspalit

shifts.

DATE: September 27, 2018 /sl
COLLEEN KOLLAR-KOTELLY
UNITED STATES DISTRICT JUDGE
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