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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTONIO DUPREE REED,
Petitioner,

V. Case No. 17-cv-00379 (APM)

J.E. THOMAS,

Respondent.

N N N N N N N N N N N

MEMORANDUM OPINION

INTRODUCTION

PetitionerAntonio Dupree Reed filed a petition for writ of habeas corpus under 28.U.S
§ 2254, seeking tgacatehis 2007convictionin the Superior Courdf the District of Columbidor
first-degree murderPetitionerclaimsthat he is entitled to such relief for three reasonshélyas
denied the right to effective assistancdr@ counsel; (2) Is Confrontation Clause rights were
violated by the admission of certain anftcourt statements that were not subjectnaningful
crossexamination; and (3) his due process rights were violated when thetDa$tColumbia
courts failed to considahe cumulative effect of the errors committed at taiadl in collateral
proceedings

Before the court is Respondent’s Motion to Dismiss for ckubject matter jurisdiction.
Respondent asrts that D.C. Code § 23 0divests this court of jurisdian to healPetitioner’s
three claims Section 23110 provides that a prisoner convicted in the Superior Court of the
District of Columbiamayraise a collateral challenge to his sentence by motion in that seaurt,

D.C. Code § 23.10(a), bumay notpetitionfor a writ of habeasarpus “unless it . . . appears that
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the remedy by motion is inadequate or ineffective to test théityeghhis detention,”id. § 23
110(g) For the reasons stated below, the court finds that it lacks gtigsdio hear the habeas
petition because the remedgder D.C. Code § 2B10 is neither inadgiate nor ineffective to test
the legality of Petitioner’s detentio Accordingly, the court grants Responderilotion to
Dismiss.
. BACKGROUND

In 2006, Petitionewas indictedin the Superior Court of the District of Columbia
("D.C. Superior Court”pn charges of firstlegree murdewhile armed assault with intent to Kill
while armed andtwo counts of possession of a firearm during the commission ofree @f
violence. See Pet. Under 28 U.S.C. § 2254 for Writ of Habeas Corpus by a Person in State
Custody, ECF No. 1 [hereinafter Pet.], Ex. G, Appelair. 4/9/09, ECF No.-15 [hereinafter
Pet. Ex. G] at 2 Pet., Ex. A, Trial Ct. Order 6/10/14, EQo. 1-9, at1l. These charges arose out
of a2005shooting that occurred at gas station in Washington,, tich resulted in the death of
Dwayne James. Pet., Mem. of Law in Support of Pet. for Writ okbsiCorpus, ECF No-&
[hereinafter Mem. in Support of Petat 2. At trial, the government presented eight witnesses and
pursued two theories with respect to the fitlsgree murder charged. The first theory was that
Petitioner actually shot the decedeld. The second theory was that Petitioner aided and abetted
the shooter.ld. The defense presented no witnesses, and Petitioner did ngt e@stifs own
behalf. Id. at 3.

On February9, 2007, a juryconvicted Petitioneon all counts. See Pet. at 1. Petitioner
was sentenced to 56 years of incarceratiwh.Petitionerthendirectly appealed his murder and
assault convictins. Mem. in Support of Peat 3. In his appeahe chdlenged the sufficiency of

the evidence and argued, among other things,‘tiatuse of a prior inconsistent statemeht



witness who no longer has a memory of the evegltded to the statement . . . constitutes a
violation of [the] Sixth Amendmentght to crossexamination and is insufficient to sustain a
convction.” Id. at 34; see Pet. Ex. Gat 12-16 The D.C. Court oRppealsupheld Petitioner’s
conviction in 2010.See Mem. in Support of Pet. at3; Pet., Ex. FApp. Ct. Order 8/5/10ECF
No. I-14[hereinafter Pet. Ex. FJHis petition for rehearing en banc and for writ of certiogdsd
were denied.See Mem. in Support of Pet. at 4.

While hisdirect appeal was pending, Petitioner filed a collateral challengsdorhiiction
and sentecein the D.C. Superior Court under D.C. Code 8128, alleging that his trial counsel
was constitutionally ineffective and that he should receive a new &saldbon newly discovered
evidence.Seeid.; Pet., Ex. J, 2310 Mot., ECF No. 418. Following an evidentiary hearing, the
trial court denied his motion See Mem. in Support of Pet. at 5. The D.C. Court of Appeals
affirmed the denial ofthe motion on appeal See id. at 5-6. Again, Petitioner’s petition for
rehearing en banc and for woif certiorari were deniedSeeid. at 6-7.

On March 2, 2017, Petitioner timely filed the instant petitionvioit of habeas corpus
under 28 U.S.C. 8254. |d. at 1-2; see United States’ Mot. to Dismiss Pdiinder 28 U.S.C.

8 2254 for Writ of Habeas Corpus by a Person in State Custody, ECF NwergihpfteMot. to
Dismiss], at 4.The habeas petitiozhallenges Petitionerfgst-degree murder conviction ehree
separateconstitutional grounds. Mem. in Support of Pet. .atFirst, Petitioner claims he was
denied the right to effective assistancer@i counsel under th8ixth Amendment Id. Second,
heassertshat his rights under the Confrontation Clause of the Sixth Amendmeatiedated by
the admission of owdf-cout statements that were not subject to meaningful exgamination.

Id. at 1, 18.Finally, Petitionemaintainghat he was deprived of a fair trial, afis due process,



when the District of Columbi@ourts failed to consider the cumulative effect of the errors
committed at triabind in postconviction proceedingsld. at 1.

On July 17, 2017, Respondent moved to dismiss the petition for lack etctuoiajtter
jurisdiction pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal R@il€vil Procedure
arguing that Petitioner’s claims digeclosedunderD.C. Code 3-110 Mot. to Dismiss at 1.
[11. LEGAL STANDARD

“A ‘conviction in the Superior Court of the District of Columbsaconsidered a state court
conviction under federal habeas law,” and a challenge to a Superidrd@aviction is‘properly
brought under 28 U.S.C. § 2254 Wright v. Wilson, 930 F. Sup®d 7,10(D.D.C. 2013) (quoting
Smith v. United Sates, No. 065181, 2000 WL 1279276, at *1 (D.C. Cir. Aug. 23, 200@istrict
of Columbia prisoners, however, face a unique jurisdictional @umdseeking habeas relid@f
federal courtD.C. Code § 2310.

Congressenacted D.C. Code § 230 “to vest the Superior Court with exclusive
jurisdiction over most collateral challenges by prisonerseseerd in that court.”Williams v.
Martinez, 586 F.3d 9951000 (D.C. Cir. 2009).The statute achieves thissult by establishing a
procedure for collateral review of convictions in the D.C. SuperauriCand creating exclusive
jurisdiction in that court unledsie prisoner’s claims fall within the statute’s “safety valv&ee
id. at 996;lbrahim v. United States, 661 F.3d 1141, 1142 (D.C. Cir. 20119pecifically,section
23-110(a) authorizes a prisormnvictedand sentenced D.C. Superior Courto “move the court
to vacate, set aside, or correct [his] sentence” on grounds Was imposed in violan of the
U.S. Constitution or is otherwise subject to collateral attack. ©o@e 8§ 23110(a). Importantly,
however, the statute goes on to provide that such prisoners mayinoh get a writ of habeas

corpus in federal court “unless it . . . appethat the remedy by motion is inadequate or ineffective



to test the legality of his detention.Id. 8 23110(g). The “remedy by motionteferencedn
section23-110(g) refers tdmotions filed pursuant to section-230(a).” Ibrahim, 661 F.3d at
1142 (quotingMlliams, 586 F.3d at 998).
V. DISCUSSION

Respondentnovesto dismiss the habeas petition for lack of subjeatter jurisdiction
under D.C. Code 23-110. Petitioner, on the other hand, contends Heation23-110 does not
provide him with an adequate or effective remedy. Thus, Petitioner argidsgblaims fall
within the “safety valve” exception of section-220(g). The court will address each of
Petitioner’sgrounds for habeas relief inrh.

A. I neffective Assistance of Counsal Claim

The court begins with, and quickly dismisses, Petitioner’s inefectssistance dfial
counsel claim.Petitionerclaimsthat hiscounsel made multiple errors during trial, chief of which
was her decision to change the theory of the taselfdefense during closing arguments, after
initially telling the jury that Petitioner brought a gun to the scéoeé did not shoot the decedent
See Mem. in Support of Pet. at-85. According to Petitioner, the inconsistenarelis counsel's
openng and closing argumenrtscoupled with the fact that there was no evidence to support a
seltdefense theornrconfused and alienated the juSeeid. at 12-15. In the aggregate, Petitioner
argues that his trial counsel’s deficient performance resultprejadicial error thaaffectedthe
outcome of the case and therefore rendered his representation unsomsltijuneffective under
the Sixth Amendment.See id. at 716; see also Mem. of Points & Authorities in Opp’n to
Government’s Mot. t®ismiss Pet. for Writ of Habeas Corpus, ECF No. 14 [hereinaftpiDp

at 1.



Petitioner’sineffective assistance ¢fial counselclaims however clearly fallwithin the
scope obection23-110.Moorev. United States, 253 F. Supp. 3d 131, 133 (D.D2D17);Mackall
v. Wilson, 32 F. Supp. 3d 76, 79 (D.D.C. 201d);Williams, 586 F.3d at 996 (“Because the D.C.
Court of Appeals has held that challenges to the effectivenegsp@fate counsel may not be
brought pursuant to section-230 . . we holdthat section 2310 does not provide federal courts
of jurisdiction over habeas petitions” alleging such challen@gasphasis addeld) “[T]he mere
fact that the D.C. courts denied [Petitioner’s] 812® motiondoes not render the remedy
inadequate or ineffective, particularly since he was provided ‘a full andpgportunity to litigate
a colorable claim in the District of Columbia couftslohnson v. Matevousian, No. 160757, 2016
WL 2930891, at *2 (D.D.C. May 19, 201@internal citation omittedjquotingGarrisv. Lindsay,
794 F.2d 722, 727 (D.C. Cir. 1986)). Thus, the ctagks jurisdiction to consider his claim of
ineffective assistance of trial counsel.

B. Cumulative ErrorsClaim

Next, Petitioner argugthat the cumulative effect of individual errcosnmitted at triaby
his counsebndby the trial court irhis section23-110 proceedings denied him the right to due
process. See Mem. in Support of Pet. at 28®pp'n at 4 Those errorare as follows (1) his
counsel's “multiple errors at trial, including admittingher opening statement that [Petitioner]
brought a gun to the crime scene but was not the shooter and did not yhavieinto commit
murder, but then asserting in her closing . at {Retitioner] did not possess a gun and acted in
selfdefense”; (2) the government’s pdsal concession that Petitioner “was not the shooter,
eliminating the theory that [he] was the principal shootéJthe trial court’s decisionwhen
evaluaing his petition undersection 23-110, to “erroneously discredit[] newly discovered

eyewitness testimony that proves that [Petitioner] was not workingooperation with the



shooter”; and (4) in that same proceeding, the trial court’s “errorjemesfinment] of weight to
the outof-court statement of the only witness who provided any evidence dfigRetis] intent

to commit murder, despite the witness’s newly discovered hisfdgstifying against [Petitioner]
and then recanting her testimony, irdihg in this case.” Opp’n at 4. Petitioner contends that the
accumulation of errors was not considered by eC. Superior Court in denying hgection23-
110 motion and wadismissednly in passang by the D.C. Court of Appealdd. According to
Pettioner, these decisions were “contrary to clearly established Suprentda@guwhich states
that “the combined effect of multiple trial court errors violatae grocess where ienders the
resulting crimnal trial fundamentally unfair.’ld. at 4-5 (quotingParle v. Runnels, 505 F.3d 922,
927 (9th Cir. 2007) (citingChambers v. Mississippi, 410 U.S. 284, 298, 3623 (1973)) And,
becausesuch decisionsin the aggregatenvere “contrary to clearly established Supeefourt
law,” and not paidsufficient consideration by the D.C. courBgtitioner argues thahe relief
provided bythe sectior23-110 motion was inadequate or ineffective to test the legalitysof h
detention. The court disagrees.

To support his argumen®etitionerquotes froma portion ofMorrison v. United Sates
Parole Commission, in whichthe courtstated “Relief is ‘inadequate or ineffective’ if it resulted
in a ‘decision that was contrary to, or involved an unreasonable applicdy clearly established
Federal law, adetermined by the Supreme Court of the United Stat&8 F. Supp. 3d 92, 96
(D.D.C. 2014) (quotingGorbey v. United Sates, 55 F. Supp. 3d 98, 10@.D.C. 2014)).
Petitioner howeverreads the quoted passage fildiarrison out of context. The court Morrison
relied onGorbey v. United Sates, andin Gorbey, the district couricorrectly observed thaa
District of Columbia prisoner has no recourse to a federal judariam unless the local remedy

is ‘inadequate or ineffective to test the legality of his deteritid®b F. Supp. 3d at B)(quoting



Garris, 794 F.2d at 726) Once a D.C. prisoner “clears this unique bar,” the ceartt on to
explain, “the ordinary habeas standard applidsl” In the context of discussy this“ordinary
habeastandard, the court natd that it could grant the petitioner relief “only if the D.C. rtsu
adjudication of his clainresulted in a decision that was contrary to, or involved an unrdasona
application of, clearly established Federal law, as determined by thenSu@ourof the United
States” Id. (quoting Schriro v. Landrigan, 550 U.S. 465, 473 (2007) Thus, asRespondent
correctly points outGorbey refers to “the standard for relief on the megtter the petitioner
clears the unique jurisdictional banot the standard for overcoming the bar.” United States’
Reply Mem. to Pet'r's Mm. of Points & Authorities in Opp’n to Government’s Mot. to Digmis
Pet. For Writ of Habeas Corpus, ECF No, df7/6(emphasis added)ndeed, inGorbey, the court
only had occasion to apply the “ordinary habeas standard” beedtes¢he Circuit’s decision in
Williams, the petitioner’s claim of ineffective assistance of appellate counsdl] ‘ifieo a narrow
exception to 8 2310(g)’s bar on habeas petitionsGorbey, 55 F. Supp. 3d at 1884. Thus
Morrison andGorbey, when properly understood, do not help Petitioner.

Petitioner also avers that tllemedy provided bysection23-110 was inadequate or
ineffective because “the facts of this case present the rare case where a deferman tasied
any opportunity for judicial rectification of a fundamental defadhis conviction.” Opp’n at 5
(citing In re Smith, 285 F.3d 6, 8 (D.C. Cir. 2003yrd v. Henderson, 119 F.3d 34, 3738 (D.C.
Cir. 1997)). Specifically, Petitioner points to the goveents concession that he did not shoot
the decedents well as new evidence that he claims disproves the alternative thednyalueid
andabetedthe shooter.Seeid. at 5-6. But Petitioner’s dissatisfaction with tleeitcome of his
collateral attack in the D.C. courtioes not mean he lacked “any opportunity for judicial

rectification.” As the record showsRetitioner did bring his due process claim premised on



individual andcumulativetrial errors and new eviderepursuant tosection23-110before the
D.C. Superior Court and then raisdtbseclaims on appeal The D.C. Court of Appeals simply
rejectedhem The court unequivocally stated that, in light otliénials oPetitioner’sineffective
assistance of counsel and “new evidendaims the court “also reject[s] [his] argument that his
convictions should be vacated because of the cumulative prejudice oétiedadirors SeePet.,
Ex. L, App. Ct. Order 1/7/1&CF No. 120[hereinafter Pet. Ex. L], at 7 n.& hus, Petitioner had
ample “opportunity for judicial rectification.” He simply digbt succeed.

Moreover,Petitioner’s reliance ofmith andByrd is misplaced In Smith, the defendant
petitioned for habeas relief und28 U.S.C. § 2255, seeking to vacate his conviction under
18U.S.C. § 924(c) on the ground that the act of trading drugs for gunstdiblate the statute.
285 F.3d at 7see also Ibrahim, 661 F.3d at141(noting that 28 U.S.C. § 2255, which estaldish
collateral challenge procedures federal prisoners, parallels D.C. Code §2B80). The district
court denied the motion and the D.C. Circuit denied his request for fecagetof appealability.
Smith, 285 F.3d at 7Thereafterthe Supreme QurtdecidedBailey v. United States, 516 U.S. 137
(1995),andthe D.C. Circuit decidetnited States v. Sewart, 246 F.3d 728 (D.C. Cir. 2001)in
Sewart, the court heldhat in light ofBailey the “receipt of a gun during a drug transaction is not
an offense under § 924(c).3mith, 285 F.3d at 7dting Stewart, 246 F.3dat 733). These new
authorities promptethe defendant iramith to file a request for authorizatioio file a second
§ 2255 motion in the district courtld. Although there was “no question” thhits § 924(c)
conviction was no longer valid, the defendarmith was unable to make the prima facie showing
required toobtain authorization to file a second § 2255 motitmh.at 7~8. Thus, the court turned

to the “savings clause” of 355, which, like D.C. Code § 210, turns on whether the “remedy



by motion is inadequate or ineffective to test the legality ®fleention.” Seeid. at 8. The court
continued:

Varying standards have been adopted by the circuits for determining

when § 2255 is “inadequate or ineffectiv&uffice it for the instant

case, the Seventh Circuit has explained that § 2255 “can fairly be

termad inadequate when it is so configured as to deny a convicted

defendant any opportunity for judicial rectification of so

fundamental a defect in his conviction as having been imprisoned

for a nonexistent offense.The government states that this is just

swch a case.Smith is actually innocent, having been convicted on

the basis of an incorrect understanding 624(c) and§ 2255relief

is unavailable to him.
Id. (internal citations omitted) (quotirig re Davenport, 147 F.3d 605, 611 (7th Cit998).
Stated differently, the court concluded thae remedy under § 2255 wdsadequateor
ineffective” becausé foreclosed Smith frorpetitioning afederalcourt tovacatea conviction of
which he was innocemisa matter of law.

Here, Petitioner asserts that he has similarly been convicted of a “rienexiffense”
because the government concedes he was not the actual shooter and thder®e& &recloses
the government’s aidingnd abetting theoryCf. Opp’n at 56. But, unlikein Smith, Petitioner
did have an “opportunity for judicial rectification.As noted Petitioner presentekis claims to
the D.C.Superior Court by motion under sectid8-110and then to the D.C. Count Appeals
whichaffirmed the trial court’s denial of hmmotion. See, e.g., Mem. in Support of Pet. a®2‘The
D.C. Court of Appeals incorrectly assumed that the governmentissidn that [Petitionerivas
not the shooter ‘does not undermine the verdict since the governtieat'y was thgPetitioner]
aided and abetted the murder even if he was not the actual sfiqotesting Pet. Ex. L at 7 n.8));
id. at 36-31 (noting that the D.C. Court of Appealmisapprehended the critical nature” of the

new eyewitnesgestimony by incorrectly crediting the trial court’s judgmenseveral respects).

Smith therefore does not help Petitioner.

10



That leavedByrd. InByrd, a D.C. prisoner filed a petition favrit of habeas corpus in
federal court on the grounidat the D.C. Court of Appeals’ “application of the harmless eesir t
to his misjoinder claim was so arbitrary and capricious as to ttesél violation of his right to
due process.” 119 F.3d at @iternal citation omitted)The D.C. Circuit reviewed the petitioner’s
assertion andoncluded that his due process claim was without merit because the Dr€ofCou
Appeals had properly applied the harmless error tédt. The Circuit thenstated thathe
petitionets claim was at most,a nonconstitutionalone which could not be reviewed under
section23-110, becausthe D.C. Superior Courtannotreview theproceedings of thB.C. Court
of Appeals Notwithstandinghe unavailability ofsection23-110 to review the purported non
constitutional errgrthe court foundsuchlegal reality d[id] not . . . render Byrd’s remedy by
motion inadequate or ineffective to test the legality of his detentld. at 38.

As the foregoing makes clealthoudh the Circuit inByrd discused the merits of the
petitioner’s claims before affirming the district court’'s demélhis habeas petitiont did so
primarily to characterizeéhe petitioner’s only viablelaim asa non-constitutionalone. That the
petitioner could not challenge such a ruling in the Superior Court, the celdrtchd not render
his remedy undesection23-110 inadequate or ineffectivéeeid. Thus,Byrd does not establish
that review is available in this court tconsidera claimed constitutional erraejectedby the
D.C.courts.

Finally, to the extent Petitioner’'s cumulative error claim raises a claim cdlantwocence,
see, e.g., Mem. inSupport of Pet. at 22, the law is clear that Petitioner may btiog a claim by
motion under D.C. Code 8§ 21310, see Ibrahim, 661 F.3d 1141. [T]his local remedy forecloses
petitioner’s opportunity to have his claim adjudicated in federattco Bailey v. Ebbert, 218

F. Supp. 3d 60, 64 (D.D.C. 2016ke also Moore, 253 F. Supp. 3d at 133 (“The Court of Appeals
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has concluded ‘that the §-230 remedy is neither inadequate nor ineffective to test the 1égalit
of a D.C. prisoner’s conviction where he haised a claim of actual innocence.” (quotibgahim,
661 F.3d at 1146))If the D.C. Court of Appeals has not already effedyivdenied Petitioner’s
claim of actual innocence, then Plaintiff can bring that clairthe first instancein the DC.
Superior Court.

C. Confrontation Clause Claim

Finally, Petitioner argues that his rights under the Confrontatians€ of the Sixth
Amendment were violated by the admission of-oubtourt statements that were not subject to
meaningful crosgxamination. Opp’n at 1, 67. As raised in his habeas petition, this claim
essentially challenges the D.C. Court of Appeals’ decisiorsidirect appealSeeid. at 7(citing
Pet. Ex. F.

In response to the Motion to Dismid3etitioner contends that hiemedy undesection
23-110 is inadequate as to his Confrontation Clause claim for two reaSosis Petitioner argues
that relief undersection 23-110 would be inadequate because the D.C. Court of Appeals
“unreasonabl[y] appli[eld . . established federal lawSeeid. But forreasons already discussed,
section23-110(g)presumptivelyprecludes hm fromre-litigating a constitutionatlaimin federal
courtthatthe D.C.Court of Appealsonsidered and rejected

Second,Petitionerrelatedlyinsiststhat his remedy undesection23-110 is inadequate
becausée is “unable to challenge the Court of Appeals’ decision throggB4L10 proceeding
since the Superior Court cannot, absent special circumstances, conntardecision of the D.C.
Court of Appealsld.; seealso Diamenv. United Sates, 725 A.2d 501, 509 (D.C. 199%rogated
on other grounds, Poth v. United Sates, 150 A.3d 784 (D.C. 2016)This argument, however, is

directly foreclosed byzarris. As Petitioner does here, the petitioneGerris argued‘that th[e]

12



very inability td’ to challenge the D.C. Court of Appeals’ review of his Sixth Anmeedt claim
“rendered the remedy by motigunder section23-110] inadequate, and enabled the [d]istrict
[c]ourt to consider his habeas corpus petition.” 794 F.2d at(foddnote omitted) The D.C.
Circuit rejected this argumentd. at 724, 727.The court explained thafift is theinefficacy of
the remedy, not a personal inability to utilize it, that is deteatiig and [the petitioners]
difficulty here is simply that his circumstances preclude fnom invoking it” Id. at 727 So it
is here. Petitioner‘pressedhis [constitutionallargument on appeal to the District of Columbia
Court of Appeals, although he did not prevaild. UnderGarris, the fact thaPetitionercannot
now challenge that direct review decision un@e€. Code &3-110(a)does not afford him
recourse in federal courteeid.
V. CONCLUSION

For the foregoing reasons, Respondent’s Motion to Dismiss isegraf separate Order

accompanies this Memorandum Opinion.

A s

Dated: Februaryl5, 2018 Amit P a
United States District Judge
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