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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RAYONNA MILLER,
Plaintiff,
V. Civil Action No. 17-389 (RBW)

DOWNTOWN BID SERVICES
CORPORATION/}

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION

Thepro seplaintiff, Rayonna Miller, brings this civil action against the defendant,
Downtown BID Services Corporatioalleging thathe defendantetaliated against her for filing
a complaint with the Equal Employment Opportunity Commission (“EEQg¥)iolation of
Title VII of the Civil Rights Act of 196442 U.S.C. 88 2000e-1 to -17 (2018eeComplaint
(“Compl.”); Letter from Rayonna Mikr to the Court (July 5, 2017).Currently before the Court

is the defendant’s motion to disss the plaintifs Complaint for failure to state a claipursuant

I The plaintiff identifies the defendant as “Downtown D[.]C[.] Bussmaprovement District” in the caption of her
complaint,seeComplaintat 1, but the defendant asserts, and the plaintiff does not dispuiés toatectname is
Downtown BID Service€orporationseeNotice of Removal at 1

2 Theplaintiff's Complaintdoes notite Title VII or any other statute as the legal basis for her claimgo the
documentshe filed inresponse to the Court’s Order that she “file an Amended Complaint thay dffeantifies the
statutory and any other basis for her claim against the defendant.” @ddépr. 3, 2017), ECF No. 1Qetter
from Rayonna Miller to the @urt (July 5, 2017) (attachingith her letteyinter alig heraccount of thevents
leading up to hetermination, an-enail fromhersupervisoterminating herand an excerpt from an administrative
decision that appears to relatenter entitlement to unemployment compensation benefli®verthelesshe Court
construeshe plaintiff's allegations as pursued under Title Yiecausethe plaintiff's. .. retaliation . . . claim[]
aris[ing] out of employment discrimination allegedly stemming from h[eirjdilof [an] EEO[C] conplaint[] against
[the defendnt] . . .is only actionableunder Title VII’ SeeMyvett v. Williams 638 F. Supp. 2d 590 (D.D.C.
2009) (internal citation omitted) (first citirBrown v. Gen. Servs. Admi25 U.S. 820, 829 (1976), then citing
Ethnic Emps. of Library of Cong. v. Boorstin, 751 F.2d 1405, 1816 (Cir. 1985)) see als@therton v. D.C.
Office of Mayor, 567 F.3d 672, 68(D.C. Cir. 2009) (“A pro se complaint, such as [the plaintiff's], ‘triues held to
less stringent standards than formal pleadings drafted by laiygtmting Erickson v. Pards 551 U.S. 89, 94
(2007)))
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to Federal Rle of Civil Procedure 12(b)(6). e8Defendant’s Rule 12(b)(6) Motion idismiss
Plaintiffs Complaint wth Prejudice(“Def.’s Mot.”). Upon careful consideration of the parties’
submissions,the Court concludes that it must grant the defendant’s motion and dismiss this case
with prejudice.
I. BACKGROUND

The plaintiff, a formeremployee of the defendaralleges thabn September 13, 2016,
her employmenivas “wrongfully terminatedin “retaliat[ion] [ ] for . . . filing [a] complaint
[with the EEOQ for sexual harassmehtCompl. at 1* Following her termination, the plaintiff
filed a complaint with the EEO@lleginga charge of employment discrimination on the basis of
retaliation in violation of Title VII of the Civil Rights ActSeeDef.’s Mem.,Exhibit (“Ex.”) A
(EEOC Notice of Charge of Discrimination) at 10n October 7, 2016, following an
investigation into hecomplaint, the EEOC mailed to the plaintiff a “Dismissal and Notice of
Rights” notifying her that it was “unable to conclude that the information obtained ikl
violations of the statutes” and that she “may file a lawsuit against the [defgendabased on

[her] charge in federal or state court WITHIN [NINETY] DAY Sof [her] receipt of this

3n addition to the filings already identified, the Court considered the folpsivmissias in rendering its
decision: (1) the defendant’s Notice of Remova);tf Memorandum in Support of Defendant’s Rule 12(b)(6)
Motion to Dismiss Plaintiff's Complat with Prejudice as UntimelffDef.’'s Mem.”); (3) the plaintiff's Response to
Defendant’s Motion to Dismiss with Prejudice (“Pl.’s Re¥p(4) the defendant’s Noticehat Plaintiff Has Not
Opposed Defendant’s Motion Dismiss(“Def.’s Notice”); (5) the plaintiff's notice regarding her opposition, ECF
No. 21 (“Pl.’s Notice”); and (6) Defendant Downtown BID Servicespgoration’s Supplemental Reply in Support
of Its Motion to Dismiss Plaintiff's Complaint with Prejudi¢®ef.’s Reply”).

4 The parties dmot provideany further detailsegarding the nature tiie plaintiff'semployment with the
defendantthe basis of her sexual harassment claim, or the outcome of that claim

5 The Court may consider the EEOC Notice of Charge of DiscriminatiorhenDismissal and Notice of Rights
attached to the defendant’s motion to dismiss without convertirdefie@dant’snotioninto a motionfor summary
judgmentbecause both documents goeblic document[s] of which a coumay take judicial notice.’SeeNdonji

v. InterPark Inc.768 F. Supp. 2d 26272 (D.D.C. 2011 )alteration in originalYinternal quotation marks omitted)
Rogan v. Giant Eagle, Incl13 F. Supp. 2d 777, 782 (W.D. Pa. 2000) (“It is clear to usititr the applicable
legal standard we may consider the EEOC charge and . . . the rightiétteiue. . as informatiowhichis a matter
of public record[jwithout converting this motion to one for summary judgnignt
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notice.” Id., Ex. A (Dismissal and Notice of RightfRight-to-sue Notice)) at 2. On January
31, 2017, the plaintiff filedhis civil action in the Superior Court of the District of Colum(iiae
“Superior Court”). SeeCompl.at 1. In her @mplaint, the plaintifacknowledgedhatshe
“received a letter for the right to sue from the EEOC [illegible] in Octobes,2@hd although
she wasnot sure of the actual[] ddtevhenshe received the letteshe “believe[d] this month
(January 2017) would be the end of [her] [ninety] days [to sud].” The defendant removed
the casdo this Court on March 3, 201BeeNotice of Removal at 1.
[I.  STANDARD OF REVIEW

A complaint must contain “a short and plain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). Thus, to survive a motion to diemiss
“failure to state a claim upon which relief can be granted,” Fed. RRCi{2(b)(6), the
complaint “must contain sufficient factual matter, accepted as true, to ‘statmdcialief that

is plausible on its face,Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007))A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefetheaaht is liable
for the misconduct alleged.Id. (citing Twombly, 550 U.S. at 556). Although the Court “must
treat the complaint’s factual allegations as true [and] must grant [the] pl&wetiffenefit of all

reasonable inferences from the facts allegédjdeau v. Fed. Trade Comm’n, 456 F.3d 178,

193 (D.C. Cir. 2006) (first alteration in original) (citatiomitted), legal allegations devoid of

factual support are not entitled to this assumpses, e.g.Kowal v. MCI Commc’ns Corp., 16

F.3d 1271, 1276 (D.C. Cir. 1994). Moreover, a plaintiff must provide more than “a formulaic

recitation of the elements of a cause of actiddifison ex rel. N.H. v. Merritt Educ. Ctr., 521 F.

Supp. 2d 22, 27 (D.D.C. 2007) (quoting Twombly, 550 U.S. at 538)determining whether a



complaint states a claim, the court may consider the facts alleged in the cordplaimters
attached thereto or incorporated therein, and matters of which it may takel judiica.” Abhe

& Svoboda, Inc. v. Chao, 508 F.3d 1052, 1059 (D.C. Cir. 2007) (citation omitted). And although

filings by apro selitigant “must be held to less stringent standards than [those] drafted by

lawyers,” Atherton v. D.C. Office of Mayor, 567 F.3d 672, 681-82 (D.C. Cir. 2009), this latitude

“does not constitute a license for a plaintiff filipgp seto ignore the Feder&ules of Civil

Procedure,’Moore v. Agency for Int'l Dev., 994 F.2d 874, 876 (D.C. Cir. 1993) (citation
omitted.
[11. ANALYSIS

The defendant moves to dismiss the Complaint with prejudice on the ground that the
plaintiff's retaliation claim “is timebarred beaase she failed to file her Complaint within
[ninety] days after receiving h¢Right-to-sue Noticeffrom the EEOC.” Def.’s Mem. at 3.
Specifically, the defendant argues that “if [the plaintiff] receivedfght-to-sue Noticewithin
five days after itvas mailed, the filing deadline was Janu10, 2017, and her Complaimas
exactly [twentyone]days late.”Id. at 5° The plaintiff respondthat the Courshoulddeny the
defendant’s motion in light of several circumstances, incluthagshewas (1) “under the
impression that [she] had [ninety] business days instead of [nragrjdar day[s] to file [her]
claim”; (2) “unable to. . . [retairl an attorney who would represent [her] in this mattend (3)
experiencing various other circumstantiest made hef[un]able to give 100 peent towards

[this] court case,” inluding that her termination hddaused a major setback” and “put her at a

6 The defendartiasalso requestd that its motion “be treated as unopposed” in light of the plaintiffisréato

timely file aresponse SeeDef.’s Notice at 1.Although theplaintiff's response wasotreceived by the Clerk of the
Courtuntil September 15, 2018eePl.’s Resp. al, one day aftethe deadlin@rdered by the CourgseeMin. Order
(Sept. 6, 2017)ndwas notmailed to the defendant until September 16, 28&&PI.’s Notice at 3, idight of the
Court’s conclusion that the defendant’stian to dismiss must be grautnotwithstanding the arguments raised in
theplaintiff's responsgthe Courtdeclineshe defendant’s request treat its motion as unopposed
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disadvantage” “physically] mentally[,] and emotionally’she “was mentally frustrated and
worried about how [she] was going to be able to obtain an income”; and she was hydered
“time consuming” “travel commute,” the ne&a“obtain childcare,” and other issudgl.’s
Resp. at 1.

A Title VII claimant hasinety days from the receipt of an EEOC rigiiasue notice or a
notice of final agency action to file a civil actioBee42 U.S.C. § 20008{f)(1). “[Clourts have
strictly construed the [ninetyday statute of limitations in Title VIl cases, even véhtire

plaintiff is proceedingrose” Ruiz v. Vilsack, 763 F. Supp. 2d 168, 173 (D.D.C. 2011),thed

“[p]rocedural requirements established by Congress for gaining accessféaléral courts are
not to be disregarded by courts out of a vague sympathy forpdnigularlitigant[],” Baldwin

Cty. Welcome Ctr. v. Brown, 466 U.S. 147, 152 (1984r curiam). Thus, courtSwill dismiss

a suit for missing the deadline by even one’d®¥iley v. Johnson, 436 F. Supp. 2d 91, 96

(D.D.C. 2006) (citingSmith v. Dalton 971 F. Supp. 1, 2-3 (D.D.C. 1997}jere, because the

plaintiff failed to plead the precise éatn which she received thégRt-to-sue Nbtice,see
Compl. at 1 (only alleging that she received the notice in October 2016), the @aust fix a
presumptive date of receipt for purposes of determining whether [the p]laomtiffled with tle

ninety day filing requirement,”Ruiz, 763 F. Supp. 2d at 171 (quoting Anderson v. Local 201

Reinforcing Rodmen, 886 F. Supp. 94, 97 (D.D.C. 1995)). “Courts generally assume that the

final EEOC decision was mailed on the same day that it was issue@nd tht the plaintiff

received the decision either three or five days after it was maildd(titing, inter alig Baldwin

Cty., 446 U.S. at 148 n.13ee alsdMcGary v. HessleRadelet 156 F. Supp. 3d 28, 34 (D.D.C.

" Because the plaintiff did not insert page numbers on her responpagtheumbers citdgy the Court when
referencing thelaintiff's responseare theautomaticallygenerated page numiserssgned by the Court’'s ECF
system.



2016) (observing thatt‘is reasonable to presume that a recipient residing in the United States
received [an EEOC] notice within three to five days of when it was sefApplying the most
generous presumption, the Cowill assumethat theplaintiff received theRight-to-sue Notice
on Octoberl2, 2016 five days after it was issue&eeDef.’s Mem., Ex. A Dismissal and
Notice ofRights) at 2. Consequently, the plaintiff was requirtedile this civil action no later
thanninety dayghereafterby January 10, 2017. Because the plaintiff did not file loen@laint
in the Superior Court until January 31, 2058eCompl. at 1shefailed to comply with the
statutory filingdeadline®

Although the ninetydayfiling requiremenis applied “strictly,”Ruiz, 763 F. Supp. 2d at
173, it “is not a jurisdictional prerequisite to suit in federal court, but a requitdhe, like a

statute of limitations, is subject to waiver, estoppel, and equitable tdliees v. Trans World

Airlines, Inc, 455 U.S. 385, 393 (1982). Qtmiapply equitable tollinfsparingly; however,

Irwin v. Dep’t of Veterans Affairs498 U.S. 89, 96 (1990and“only in extraordinary and

carefuly circumscribednstances Dyson v. District of Columbia, 710 F.3d 415, 421 (D.C. Cir.

2013) (quotingSmith-Haynie v. District of Columbial55 F.3d 575, 580 (D.C. Cir. 1998)A

plaintiff “is entitled to equitable tolling only if [s]he shows (1) that [s]he has been pursering h
rights diligently, and (2) that some extraordinary circumstance stood in [agramd prevented

timely filing.” Dyson 710 F.3cat421 @lterations in origindl(quoting_Holland v. Florida, 560

U.S. 631, 649 (2010)). The plaintiff's burden is “weighty,” id., and as the Supreme Court has

made clearis not satisfied by' a gar@n variety claim of excusable negleat a‘simple

8 Even if the Court assumes that the plaintiff did not receive the Righte Notice until the last day of the month
on October 31, @16, the plaintiff would have filed this case one day after théa§Qperiod elapsedn January 30,
2017.



miscalculatiori,” Menominee Indian Tribe of Wis. v. United States, 764 F.3d 51, 58 (D.C. Cir.

2014) (quoting Holland, 560 U.&t651).

To the extent that the plaintiff argues she is entitled to equitaltiley, she has failed to
satisfy her burden. First, she has not showndhediligently pursued her rights. Althougihe
alleges thatluring the statutory period shes“look[ing] for a lawyer to represent [her] in th[is]
case,”Compl. at 1a plantiff mustdo more to show that she “actively pursinger] judicial
remedies such ashowing that sh¥fil [ed] a defective pleading durirthe statutory periotl,

Irwin, 498 U.Sat 96, see alsWilliams v. Court Servs. & Offender Supervision Agency for

D.C., 840 F. Supp. 2d 192, 197 (D.D.C. 2012) (finding that the pptesatiff “diligently
pursued his claim” by “refil[ing] his complaint within three or four days oéngng notice” that

his in forma pauperis motion had been demifter he‘ contact[ed}—on his own accord-the

Clerk’s Office to check on the status of his motion”); Turner v. Shinseki, 824 F. Supp. 2d 99,

108, 111 (D.D.C. 2011) (Walton, J.) (equitatiiling the limitations perioadvhere thepro se
plaintiff timely filed a complaint that was deemed “deficient due to the plaintéitare to

properly name all parties in the caption, properly sign the Complaint, submit thateequi
number of copies, and @she correct civil cover she'eand refiled the orrected complaint

after the limitationgperiodexpired; Butler v. Schapiro, 839 F. Supp. 2d 252, 255-56 (D.D.C.

2012) (equitableolling invokedwhere the plaintiff's “attorney’s paralegal attempted to file th[e]
complaint on time, and it was accidenjalelivered to a different government office,” but
“[u]lpon discovery of this mistake, [her] attorney promptly filed the complairit thi¢é correct
office the next day”) Here, the plaintiffailed to make any attempt to preserve her rights within
the limitations periodgespite admittedly beingwareof theninety-day filing requirement. &g

Compl. at 1 (“I believe . . . [[January 2017[] would be the end of my [ninety] days/gn E



absent this admissiothe Rightto-sue Notice gave hetclearnotice of her responsibiliti€’s
Dyson 710 F.3d at 421seeDef.’s Mem., Ex. A(Dismissal and Notice of Righta} 2 (“Your

lawsuitmust befiled WITHIN [NINETY] DAY S of your receipt of thisnotice; or your right

to sue on this charge will be lost.”).

The plaintiff's lack of diligence is not excused by hententiorthatshe “was under the
impression that [she] had [ninety] business days instead of [nwaaidar day[s] to file [her]
claim.” Pl’s Resp. at 1. The Court agrees with the defendainthiscontention is undermined
by the plaintiff’'s representation in h€omplaint that she “believe[d] that . . . [[January 2017]]
would be the end of [her] [ninetdlays” to file this civil actionCompl.at 1;seeDef.’s Reply at
3, becauséhe statuteof limitations period would not have expired until February 10, 28tthe
earliestif it were measured in business daggeDef.’s Resp. at 3. In any evetttjs Circuit has
rejectedthe positiorthat miscalculating a filing deadling a sufficientgroundfor equitable

tolling, see, e.g.Menominee Indian Tribe, 764 F.at58 (rejecting the plaintiff's explanation

that it mistakenly believed it was entitled to classion tolling of the applicable statute of
limitations), and more specifically, cots have declined to invoke equitable tolling due to the
plaintiff's miscalculation of a deadline based on a mistaken belief that the limitpgoios!

should be measured in business days instead of calendaseefywain v. N.Y. Life Ins. Cq.

No. 92-15124, 979 F.2d 856, 1992 WL 337733, at *1 (9th Cir. Nov. 18, 185&¢ting
argument in part becautiee Federal Rules of Civil Procedure generally do not exclude non
business days for the purposes of computing time (citing Fed. R. Civ. P, B(#)ams v.
Kaztronix, No. 13ev-652 (ES), 2014 WL 1272141, at *4 (D.N.J. Mar. 26, 201éklining to
invokeequitable tolling in part because “[t]o the extent that [the p]laintiff may hase tweclear

as to how the ninetglay filing period is calculatedher uncertainty was not the result of the



EEOC's, this Court’s[,] or [the d]efendants’ actions or representatiokisiniey v. N.Y.C.

Police Dep’t No. 05ev-579 (FBLB), 2005 WL 2664220, at *4 (E.D.N.Y. Oct. 19, 2005)
(concluding thatdiligence requiredthe plaintiff] to seek clarification from the EEOC or
another source [regarding how to calculate the ninety-day period], or to err on tbEadéon
by assuming that the rigid-sue letter’s reference tfninety] days’ did not refer to [ninety]
business days”)

Second, none of the circumstantest the plaintifidentifiesin her responseses to the
level of an “extraordinary circumstance [that] stood in [her] way and preéntely filing.”
SeeDyson 710 F.3d at 421 (second alteration in originalgr inability to retain an attorney
not an extraordinary circumstanes, she could have at any time filed this acfomse, which

she ultimately did.SeeCharles v. Brennan, 174 F. Supp. 3d 97, 103-04 (D.D.C. 2016)

(rejecting the plaintiff's argument thtdte defendant’s interference in his hiring of an attorney
gualified as an extraordinary circumstance because the plaintiff “utterlydipitj allege how the
[defendant’s] actions impeded the filing of either a pro@aplaint or a complaint prepared by a

different attorney within thfninety]-day time period”)see alsdartin v. Piedmont Airlines

916 F. Supp. 2d 11, 14 (D.D.C. 2013) (declining to invetpaitable tolling where thgro se
litigant “attribute[d] his delay to his inability to obtain legal advice . . . or to retaal leg

counsel”) United States v. LawsgB08 F. Supp. 2d 58, 62 (D.D.C. 2009) (concluding that “a

failure to meet [a] statutory deadline dugto serepresentation is not@rcumstance in which
it is appropriate to toll the statute of limitations’As tothe plaintiff's claims thatshe was
“lun]able to give 100 percent towards [this] court case” because sHeneatally frustrated,”
“worried,” and “at a disadvantage” “phigally[,] mentally[,] and emotionaltyas a result of her

termination and other circumstancssePl.’s Resp. at 1]i]t is not sufficientto show that a



plaintiff was‘preoccupied, depressed, [or] obsessed with the eVisitg was experiencing,”

Mill er v. Rosenker, 578 F. Supp. 2d 67, 72 (D.D.C. 2008) (quoting Gupta v. Northroj&mnum

Corp., 462 F. Supp. 2d 56, 60 (D.D.C. 2006)). Althomghay beappropriate to invoke

equitable tollingupon a showing that the plaintiff was non compos mergis;completely

incapable of handling[er] affairs and legal rightdue to disability or mental illnessl. at 72,
here, theplaintiff has failed taallege factshowing that she suffered from such a condition.
Indeed, since receiving her RigiotSue naice, the plaintiffacknowledges her ability to pursue
her personal affairs bglleging inter alig that she “actively[ought] [ ] an attorney who c[ould]
assist [her] in this cas@nd“a new source of income Pl.’s Resp. at 1seeCharles 174 F.
Supp. 3dat 103 (concluding that the plaintiff's “conclusory statement” that “his depression
rendered him incapable of handling his affairs” was insufficient and undermined by his
admission that “he was capable enough to meet with an attorney . . . before theoexpi ke
[ninety] days” (emphasis removediternal citation omitted)).

In sum,the plaintiff has failed tdemonstrate that this case is one of #adraordinary
and carefully circumscribed instancas’which it is appropriate to eqgaibly toll the statutory
period. SeeDyson 710 F.3d at 421 (quotirfgmithrHaynie 155 F.3d at 580). Accordinglthe
Court agrees with the defendant ttie plaintiff's retaliation clains time-barred

IV. CONCLUSION

For the foregoing reasons, the Cazothcludes that it must dismiss with prejudice the

plaintiff’s Complaint because she failed to file her Complaint within the noieyystatute of

limitations period applicable to Title VIl claimand there exist no circumstances to support
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equitably tolling the statute of limitatiodsTherefore, the defendant’s motion to dismiss is

granted:®

9 The Court’s dismissal is with prejudice pursuariRtde 41(b) whichprovides that[u]nless[a] dismissal order
states otherige, [an involuntey dismissalj—except one for lack of jurisdictioimmproper venue, or failure to join a
party under Rule 19-operates aan adjudication on the meritsPed. R. Civ. P. 41(b)As this Circuit noted, he
Supreme Court [has] concluded that an ‘adjudication upon the merdsr Rule 41(b) is synonymous with a
dismissal with prejudice[.]'Havens v. Mabys759 F.3d 91, 98 (D.C. Cir. 2014)itjng Semtek Int'l Inc. v.
Lockheed Martin Corp531 U.S. 497505 (2001). “[Dlismissals of acomplaint for failure to state claim [under
Rule 12(b)(6)],"like the Court’s dismissal her&gre, by default, adjudications on the merits and with prejudice.”
SeePerry v. Int'l Brotherhood of Teamste47 F. Supp. 3d 1, 9 (D.D.C. 201 Mherefore, because the plaintiff's
failureto file her complaint within Title VII's statute difnitations period is not a jurisdictional defeseeZipes

455 U.S.at393 and none of the other exceptions set forth in Rule 41(dleapthis Court’s dismissal igith
prejudice. Although this Circuit has instructed that “dismisgéth prejudiceis warranted only when a trial court
‘determines that the allegation of other facts consistent with the challelegelihg could not po#sly cure the
deficiency,” Firestone v. Fireston&6 F.3d 1205, 1209 (D.C. Cir. 199@uotingJarrell v. U.S. Postal Serwv53
F.2d 1088, 1091 (D.C. Cir. 1985)hat sandard is satisfied here becaitgs clear that the plaintiff filed her
Complaintafter the limitations period expirezhd it does not appear to the Court that the plaicaifld allege any
additional facts consistent with her pleadings that wawdrant equitable tolling

0 The Court will contemporaneously issue an Order ctarsisvith this Memorandum Opinion.
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