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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OAKLAND PHYSICIANS MEDICAL
CENTER,

Plaintiff,
V. CaseNo. 17v-00392 (APM)

ALEX M. AZAR !

~ ~ R /) N’ N\ ;N g N\ ”

Defendant.

MEMORANDUM OPINION

INTRODUCTION

To appeal, or not to appeal? Thatthe question Plaintiff Oakland Physicians Medical
Center faced in the fall of 2014ftera Medicare administrative contrac{éMAC”) issuedtwo
Notices of Program ReimbursemgfiNPR”) for the fiscal years ending 2010 and 2011which
Plaintiff viewedas undereimbursingt for eligible Medicare costsHow and when Plaintitfould
have challengitthose determinations is at issue in this case.

The Medicare statutgives a dissatisfied provider the right tppeala MAC’s final
decisionto the Preider Reimbursement Review Boasb long as tht providerfiles a request for
review “within 180 days after notice of the intermediary’s final deternandt 42 U.S.C.

§ 139®m0(a)(3). Medicare regulationboweve, confer some discretion on the Board to extend
the 180-period. flthe providerfiles the requestor reviewno more than three yedrsm the date

of the NPRand can show “good cause” for the delay fiing, the Board “may” exercise

! Pursuant to Rule 25(d) of the Federal Rules of Civil Procedureptiné substitutes the current Secretary of Health
and Human Services as the defendant in this case.
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jurisdiction over the appea#i2 C.F.R. 805.1836(b){c). The regulations define “good cause” to
mean ‘extraordinary circumstances beyond [the provider’s] control (such as alratuther
catastrophe, fire, or strike).Id. § 405.1836(b).

Plaintiff did not file a requedibr Board review within 180daysof the 2010 and 2011
NPRs Instead, Plaintiff movethe MAC to reopenthose decisions-a-request that th®1AC
initially granted But months later, the MAC shut the door on the prospect of a corrdstion
closingthe repenings In doing so, the MAC founthat Plaintiff had contracted away its right to
challengehe reimbursement decisiobgvirtue of asettlement that Plaintifiad reacbdwith the
Centers for Medicarand Medicaid Servicef“CMS”). Stunned by the MAC’s about face
Plaintiff scrambled and filed appealith the Boarg arguing thaPlaintiff had good cause to file
beyond the 18@ay period The Boardlisagreed. tirefused to extend the 18y filing period,
finding that Plaintiffs decision not to appeal from the 2010 and 2011 Nid&swithin its control
and therefor@laintiff had not met the good-cause standard.

Plaintiff now asks this court fawo types of relief First, Plaintiff asks the court to reverse
the Board’'s no‘good causé determination. Second, it asks the court to order the MAC to
“complete the reopenings.” The court declines to do eitfidére courtconcludes, contrary to
Defendant’s argument, that hasjurisdiction to review the Board’s refusal to extend the filing
deadline but ultimatelyfinds that the Board’s decision that Plaintiff failed to show good cause
was neithearbitrary and capriciousor contrary to law. As tol&ntiff's request to compel the
MAC to complete the reopenings, the court lacks jurisdiction to do so. Accordinghhefor t
reasons that follow, the court grants Defendant’s Motion for Summary Judgment and denies

Plaintiff' s Motion for Summary Judgment.



I. BACKGROUND

A. Statutory and Regulatory Background

The MedicaréAct, 42 U.S.C. § 1396t seq, establishes a federal health insurance program
for the disabled and the elderhA hospital or other provider of medical services participates in
the Medicare program under a “provider agreement” with the Secretary of ldadlHuman
Services(*"HHS”), the named Defendant in this caseld. 8§ 1395cc. Part A of the Medicare
program povides insurance for participating hospitals and pays them for cover@idal services
furnished to Medicareligible individuals. Id. 8§ 1395d0 1395i-4.

Since 1983, Medicare has reimbursed hospitals for covered services througteatpes
payment systemld. § 1395ww(d);see also UMDNUnNiv. Hosp. v. Leavift39F. Supp.2d 70,
71-72 (D.D.C.2008) Underthis system Medicarepayments to hospitals are maagng pre-
determined flat rates for each of more than 450 diagmeksitel graups of treatments and services.
See generalliy2 C.F.R.8 412et seq Among the adeébns to a hospital’'s reimbursement are the
costs associated witlfraduatemedicaleducation. See42 U.S.C. 81.395vw(d)(5)(B)(v)(1); id.

§ 1395ww(h). Reimbursement for such costs is determined in part based on a [srolider
year rolling average of fulime equivalent residentsSee id.§ 1395ww(h)(4)(G)(i); 42 C.F.R.
8 413.79(d)(3).

CMS, the subagency of HHSthat administers the Micare programuses“Medicare
administrative contractey” or “MACSs,” to calculate and disburse reimbursement amounts.
Seed2 U.S.C. 8§ 1395kHK- After the close of each fiscal yearMedicare provider submits the
MAC an annual cost repotthatsets out in detail the covered servioesderedy theprovider to
Medicareeligible patients.42C.F.R. 88413.20(c), 413.24(f).The MAC then reviews the cost

report, audits items in the report if necessary, and issues a written NotiBeogfam



Reimlursement or “NPR,” containingits determination as to the total amount owed to the
provider for Medicarecovered service providedfor the yearin question. See42 C.F.R.
§ 405.1803.

Providerghatare dissatisfied with the reimbursement amounts awargdadAC havea
way to seek redress. The first level of review is to file an appésd known as a request for
hearing,with the Provider Reimbursement Review Board. The prerequisites to Buaaw sae
set forth in 42 U.S.C. § 1366(a). As relevant herehat statute state¢bat a provider of services
may obtain a hearing before the Boarthéprovider:

(D)(A)() is dissatisfied with a final determination of the
organization serving as itstal intermediary . . as to the amount
of total program reimbursement due the providerfor the period
covered by such [cost] report, . . .

(2) the amount in controversy is $10,000 or more, and

(3) such provider files a request for a hearing within 180 ditgs a
notice of the intermediary’s final determination. .

42 U.S.C. § 13950(a); see alsa@l2 C.F.R. § 405.1835As to the lasbf the threegequiremerd—
requesting a hearingithin 180 daysafternotice of the final determinatierthe Supreme Court
has held thathe timeliness requirement m®t a jurisdictionallimitation, but a claimsprocessing
rule. See Sebelius v. Auburn Reged. Ctr, 568 U.S. 145, 15356 (2013).Neverthelesgnissing
the 180day deadline can have severe consequences. Medicare regulations provide that if the
Boardreceives a request for hearing “after the applicablede8Qtime limit,” the appeajenerally
“must be dismissed by the Board.” 42 C.F.R405.18%(a); see also id.§ 405.1840(a)(2)
(requiring the Board to review the timeliness of a request for hearing).

All is not totally lost if a provider misses the 1@8y filing deadlingbuta providelin that

circumstancéaces a steep uphill climb to secure Board review. Medicare regulations pratide t



the Board“may extend the time limit upon a good cause showing by the providiek.”
§405.1836(a). “Good cause” is defined quite narrowlyThe Board may find good cause to
extend the time limit only if the provider demonstrates in writing it could not reasobabl
expected to file timely due to extraordinary circumstances beyond its ¢ghtrolid.
§405.1836(b). The regulation proviles ekamplesof good cause “atural or other catastrophe,
fire, or strike.” 1d. The provider's request for a goaduseextension must be filed within a
“reasonable time,” and in no event three years afteistuanceof the MAC decision that is the
subject of the appeald. § 405.1836(b), (c)(2).

If, after Board reviewa provider remains dissatisfiednitay proceed to second level of
reviewin federal court.As pertinent here, the Medicatatuteauthorizes “judicial review of any
final decision of the Board” by a fedgércourt if the action is filedwithin 60 days of the date on
which notice of any final decision by the Board. is received.” 42 U.S.C.89%0(f)(1). The
Medicare regulations, however, purport to remove a Board denial of a “good causesiaexte
from the reach oé federal court. Specifically, the regulations provide thaj finding by the
Board . . . that the provider did or did not demonstrate good cause for extending the time for
requesting a Board hearing is not subject to judicial review.C #2R.8 405.1836(¢e)(4). As will
be seen, whether that regulation squarél thie Medicare statugeallowance ofjudicial review
of “any final decision of the Board” is a threshold question in this case.

The Medicare regulations provide cexditionalavenue to correct a MAC reimbursement
determination:going back to the source. A provider can ask the MAC to retpesimbursement
determination Seeid. § 405.188f)(1). Such a request must be made within three yeses id.

§ 4051885(b)(2)(i). In turn, MAC mayreaddressa specific factual or legal finding that arose in

the cost report thahe provider requests be reopenetkee id§ 4051885(a)(1). And, importantly



for this case, a reopening may address a specific factual or legal findingr8tartise in or was
first determined for a cost reporting period that predates the period at .issuand once
determined, was used to determine an aspect of the provider’s reimbursaroastor more later
cost reporting periods.’ld. 8 4051885(a)(1)(iii)). A reopenig “may” result in a revision of the
specific finding challenged, buthere is no guarantee that a MAC will do soSee d.
§ 4051885(a)(4).

The Medicare regulatiorslsoaddress the interplay between a request for reopening and
an appeal to the Board. Importantly, the regulatsiatethat “[a] request to reopeafoes notoll
the time in which to appeal an otherwise appealable determination or decisiwh.”
§ 405.1885(b)(2)(iiYemphasis added) Furthermore;[a] reopening by itself does not extend
appeal rights.”ld. 8§ 405.1887(d). If a MAC reopens a determination but refuses to revisatit,
decisionis not subject téurtheradministrative reviewSee id.cf. id.§ 405.188(a)(5) (providing
only that a “revised determination or decision” is appealaide)§ 405.1889(b)(1)stating that
“only those matters that are specifically revised” are within the scope of eal)appnon+revised
portion of a cost reporimay not be appealed, even if other portions are revised and appealable.
See id§ 405.1887(d)id. § 405.1889(b)(2) (“Any matter that is not specifically revised (including
any mater that was reopened but not revised) may not be considered in any appeal ceithe revi
determination or desion.”). And, lastly, the Medicare regulations provide, and the Supreme
Court has confirmed, that the decision of a MAC not to re@peNPRis not subject to judicial
review. See id.§ 405.1885(a)(6)Your Home Visiting Nursing Servs. v. Shal&a5 U.S. 449

454-58 (1999).



B. Factual Background

Plaintiff Oakland Physicians Medical Center, which operates as Pontiac GeospitbH
is an acute care inpatient hospital located in Pontiac, Michigan. Compl.NBCE, 1, 19.
Plaintiff runs an accreditiresidency program in family medicinéd. 1 48; Answer, ECF No. 9,
1 48. For years, Plaintiff has sought and received reimbursement froroavetbr direct and
indirect eligiblecosts associated withperatingthis program. Compl. T 4&nswer 48.

On October 17, 2014, the MAC issued to PlairifNPRfor the fiscal year ending01Q
AdministrativeR., ECF No. 24 [hereinafter AR], at 87. A month later, on November 17, 2014,
the MAC issued to PlaintiinNPR for 2011. ARL. As to botlthe2010 and 201NPRs, Plaintiff
believesthat it did not receive reimbursement for the full amount of eligibkts associated with
its residency programuring those years. Compl5%. That underpayment, according to Plaintiff,
resulted from an error rda by the MAC with respect to the 2009 NP&ee d. 1 50-51 Recall
that reimbursement foresident educatiois calculated in part based on a provider’s thyear
rolling average of fultime equivalent (“FTE”) residentsSee42 U.S.C.8 1395ww(h)(4)G)(i);
42 C.F.R. 813.79(d)(3). For009 the MAC eliminatedl00% of Plaintiff's FTE count for
purposes of determining Plaintiff's residency progi@ssociated costslue to irsufficient
documentation. Compl.gD; Answer § 50. ThBIAC’s elimination ofthe FTE count in the 2009
NPR adversely affectedot only thereimbursementsor that fiscal yearbut alsofor the two
subsequent fiscal year8010 and 2011, becausetbt use othe threeyear rolling averagén
calculating a providersTE count. Compl. $1; Answer  511n other words, becausiee MAC
zeroed out Plaintiff's FTE count f&009,Plaintiff's FTE counts foryears2010 and 2011 were

lowered resulting in a reduced reimbursement for those years.



During the 186&day windowthat followedboth determinationsPlaintiff asked the MAC
to reopen the2010 aad 2011NPRs, but did not appeal themo the Board SeeAR 51 (letter
regarding 2011 NPR), 138etter regarding 2010 NPR)In its lettes to the MAC requesing
reopeningPlaintiff noted that it had pending a request to reopen the NPR for‘@008rrect a
material errof which the MACalreadyhad accepted for reopening and was in the process of
reviewing. SeeAR 51, 138 Plaintiff noted that it soughid reoperthe NPR foryears2010 and
2011 “to adjust for a flovthrough resulting from a reopening for the December 31, 2009 Medicare
cost report.” See id. By letter dated February 16, 26before expiration of the 18@ay appeal
periodfor both fiscal years-the MAC advised Plaintiff of its “intent to reopen the cost reports”
for 2010 and 2011. AR 57.

As of July 2015, the reopening process was moving forward. On or about July 8, 2015,
the MAC provided Plaintiff with proposed adjustments to the 2009 P rrectfor the total
elimination of FTEs inthat fiscal year AR 77-79.

But in three letters dated April 27, 20+avell beyond the 18@ay appeal pericethe
MAC informed Plaintiff that it would be closingll of Plaintiff's pending reopening requests
withoutadjustingany of the cost reports. In the letter closing the request to reopen the 2009 NPR,
the MAC explained that, during its review, it had “discovered a settlement agrebetween
[CMS] and [Plaintiff]” executed on September 13, 2011, in which Plaifagfee[d] that it shall
not request reopening of, seek any administrative or judicial review of, or ttheseek to
challenge any matter whatsoever arising out of or related to the FYs 2006, 2008, and 2699 repor

Pl.’s Mot. for Summ. J., ECF No. IBereinafter Pl.’'s Mot,|Ex. 1, ECF No. 1& [hereinafter



MAC Closing Letter} at 12 It also closed thesopening requests fdiscal year2010 and 2011,
as the revisions sought for those yeaesepremised on correcting the 2009 NP&eed. at 2—-3.

The settlement agreemergferenced by the MAGrose out of over $5.5 million in
overpayments by CMS to Plaintiff fliscal years2006, 2008and2009. SeeAR 60. As part of
the agreementyhich the parties enteredtinin September 2011he “United States agree[d] to
compromise the princgl balance of the Overpayments to $3,754,608 AR 61. As the MAC
would later noteseeMAC Closing Letters at 1Rlaintiff agreedas part of the settlememiot to
“challenge any matter whatsoever arising out of or related to the” FYE 200@pog AR 62.

On August 12, 20E6-more than 650 days after the MAC issued the NPRs for 2010 and
2011—Plaintiff requested a hearing before the Board as to those twe.NFeRAR 101. Because
Plaintiff's appealvas wellbeyond the 18@ayperiod, Plaintiff argued that there was “good cause”
for its belated filing. AR 11. Specifically, Plaintiff asserted that had “relied on the MAC'’s
issuance of a reopening letf@ior to the passing of the 18fay period and on that basis did not
file an appeal within the initial 180 dayahd reasonably believed that the MAC would resolve
the FTE error committed in the 2009 cost report. AR 12. Plaintiff did not appeal thesMAC’
decision to close the 2009 cost report without revisidn.

Plaintiff found no success with the Board. In a decision issnethnuary 9, 2018he
Board concludedthat “the appeal was not timely filed and does not qualify for the good cause
extension.” AR87. The Board found tha&laintiff “apparently knew of some FTE discrepancy
because of a 2011 settlement agreement, even though it argues that its dedisifile aotappeal

was based on the Notice of Reopening issued in 2015.88AR heefore, theBoardconcluded

2 Although these closing letters are not included in the administrative rbetotk the court, the court nevertheless
will consider them as they are expresdferencedn the Board’s decision denying Plaintiff revie@eeAR 2. Itis
therefore reasonable to assume that these letters were before the Board.

9



that that a gooetause extension was not warranted becd&laatiff “did not provide any
documentation explaining why it did not or could not file sooner and therefore is aofaudit
timely filing an appeal.” ARB9. And so, the Board closed Plaintiff's appeal. AR 89.

C. Procedural History

Plaintiff filed this action orMarch 3, 2017.SeeCompl. The Complaint contains four
counts. In Count One, Plaintiff seekss declaratory reliefa finding that 42 C.F.R.
§405.1867(e)(4), the regulation that purports to make Board-gaesk determinations judicially
unreviewablejis inconsistent witlthe Medicare Act,42 U.S.C. § 13980(f)(1). Compl.qf 76-
74. CounfTwo asks the court to set aside the Board’'s denebofodcause extension as arbitrary
and capricious in violation of the Administrative Procedure (3PA"), 5U.S.C. 8706(2)(A).
See idfY 75-79. In Count Three, Plaintiff asks the courigsue a writ omandamus orderg
the MAC to reopen th&lPRs for fiscal year2009, 2010, and 2011See idf{ 86-88. In the
alternative in Count Four, Plaintiff contends that the court can exercise jurisdiction under
28U.S.C. 81331to compel the MAC to reopen the NPRs in question, and requests that the court
do so. See idf{ 89-93.

The parties’ motions for summary judgment are now ripe for consideraBerPl.’s

Mot.; Def.’s Mot. for Summ. J., ECF No. 1Bef.’s Combined Mem. of R& A., ECF No. 181

[hereinafter Def.’s Mem].

1. DISCUSSION
A. The Board’s No“Good Caus€ Determination
1. Reviewability of the Board’s Decision

Defendant raisesvb threshold issues that it contends preclude the court from reaching the

merits of Plaintiff's claim that the Board acted arbitrarily and capriciouslyngidgthe hospital
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a goodcause extensionThe court begins with these argumeniistst, Defendantontends that
the Board’s denial of a goathuse extension is a discretionary agautionthat is unreviewable
under the APA.SeeDef.’s Mem. at 1313. Second, Defendant maintains ttietcourt cannot
review the Board’'suling because it is nat “final decision of the Boardkithin the meaning of
the Medicare Actwhich subjectsonly “final” Board decisions tqudicial review. Id. at 13-16.
For the reasons that followerther argumergucceeds

a. DiscretionaryAgencyAction

Courts “begin with thestrong presumption that Congress intends judicial review of
administrative actionand the court will not deny revieunless there is persuasiveason to
believe that such was the purpose of CongreRaifhah Navajo Sch. Bd., Inc. v. Baht8@ F.3d
1338, 134344 (D.C. Cir. 1996)(internal quotation marks ancitation omitted) The APA
precludes judicial review where an “agency action is committed to agencgtidiscby law.”
5U.S.C. 8§ 701(a)(2). This exception to judicial review is “very narrow” and appliesrotiigre
instances” where there is “no law to appl@jtizens to Preserve Overton Park, Inc. v. Vol@l
U.S. 402, 410 (1971), or whetkere is ho meaningful standard against which to judge the
agencys exercise of discretighHecklerv. Chaney470 U.S. 821, 3 (1985). Accord Sierra
Club v. Jackson648 F.3d 848, 855 (D.C. Cir. 2011To determine whether a matter has been
committed to agency discretiozgurts must “consider both the nature of the administrative action
at issue andhe language and structure of the statute that supplies the applicable led@idsta
for reviewing that aton.” Sierra Cluh 648 F.3d at 855 (internal quotation madksitted); see
also Ctr.for Auto Safety v. DoJe846 F.2d 1532, 1534 (D.C. Cir988) (per curiam) (stating that

agency regulations may provide “law to applyiternalquotation mark®mitted).
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Here, Defendant makes twoints about the Board’s authority to make dgmod causé
determination First,heargues that neither the Medicare Act nor the agency’s regulations “purport
to offer standards that a court should use when a provider challenges aroaxdengl.” Def.’s
Mem. at 12. Alditionally, Defendanemphasizes that the applicable regulatioesdnot “even
require the agency to grant extensiond,’as it provides that “the Boardayfind good cause to
extend the time limjt id. (quoting 42 C.F.R. § 405.1836(b)).

These arguments run aground on Circuit precedent. DO.@@e Circuit has heldthat
standardsimilar to those in 42 C.F.R.405.1836(b) are reviewablé&or example, irDickson v.
Secretay of Defenseg68 F.3d 1396 (D.C. Cir. 1995he Circuitheld thatdecisions made pursuant
to astatuteprovidingthat the Army Board of Correains ‘mayexcuse a failure to file [if it is in]
the interest of justiceivere reviewable.ld. at 1402 The court reasoned that Congresse of

“may” “suggests that Congress intends to confer some discretion on the agency, andtthat cou
shouldaccordindy showdeferencdo the agency determination However, such language does
not mean the matter ;jommittedexclusively to agency discretiénld. at 140302 (citing cases

in which statues using the word “may” were found reviewakkg alscAmadorCty.v. Salazay

640 F.3d 373, 380 (D.C. Cir. 2011) (rejecting argument that Congresssof “may” in & Indian
gaming statute vestdtie agency with unreviewable discrefiorSimilarly, in Marshall County
Health Care Autbrity v. Shalala 988 F.2d 1221 (D.C. Cir. 1993), the Circu#fjected the
argument that a statue allowing the Secretary under the Medicare programetadjutments

“as the Secretary deems appropriate” committed such decisions solely tp digeretion.Seeid.

at 1223-24 see also Menkes W.S.Dep’t of Homeland Sec486 F.3d 1307, 133:2.3(D.C. Cir.

2007)(finding judicially reviewable a standard that permitted an agency tedewrike “physical

and economic” ability to provide service§}pdy v. Cox509 F.3d 606, 608 (D.C. Cir. 2007)

12



(holding that statutory provisiorequiringthat tre agency “shall provide for the overdlealth
careneedsf residents in &igh qualityandcosteffectivemannel contained a meaningfligal
standarjl

Like the le@l standards at issue these Circuit decisian the goodcause regulation in
this case42 C.F.R. §805.1836grants the Board discretion to decide whether to extend the 180
day period. The fact that the regulation uses “may,” instead of “stalhétter understood to
afford deference to the Board, rather ttiareclose judicial review. Moreover, the regulatio
contairsa“judicially manageable standard”: “good caus&é&e Hecklerd70 U.Sat830(stating
that “if no judicially manageable standards are available for judging how and avhagency
should exercise its discretion, then it is impossible to ew@lagency action folabuse of
discretion™); accord Claybrook v. Slater111 F.3d 904, 908 (D.C. Cir. 1997)An agency
decision is considerédommitted to agency discretion by faunder 5 U.S.C. § 701(a)(2f no
judicially manageable standards av&ilable for judging how and when an agency should exercise
its discretion’”) (quotingHeckler, 470 U.S. at 830)).The regulatiordefines whatgood cause”
means(“extraordinary circumstances beyond [the provider’s] contr@iyd provides examples
that would satisfythe standard (“such as natural or other catastrophe, firgrige”). As noted,
courts routinely evaluate agency action with far less guidiince.

Accordingly, section 701(a)(2) of the APA does not foreclose the court’s reviee of t

Board’s no‘good causetetermination.

3 For these reasons, the court reaches a different conclusion than the coimtlidiare Hospice, Inc. v. Sebelius
No. CIV-11-365FHS, 2012 WL 5246512, at *3 (E.D. Okla. Oct. 23, 20a#)d 533F. App’x 859 (10th Cir. 2013),
andLenox Hill Hosp. v. Shalajal31 F. Supp. 2d 136, 142 (D.D.C. 2000).

13



b. Jurisdiction

The Medicare statute provides that “[p]roviders shall have the right to obtaimajudic
review of any final decision of the Board.” 42 U.S.QA3®0(f)(1). A “final decision” of the
Board is gurisdictional prerequisiteSeeAss’n of Am. Med. Colls. Califang 569 F.2d 101, 108
(D.C. Cir. 1977)*Jurisdiction is bestowed on the federal courts to review a ‘final decision’ of the
Board. .. ). Here, Defendant insists that the Board’s deniah gioodcause extension in this
casedoes not constitute“final decision of the Board.” Def.’s Mem. at 13-16. Defendant posits
thatthe phrase“anyfinal decision of the Boafd . . doesnotunambiguously include the Board’s
denial of a discretionary good cause extension, even if that denialak &6 a practical matter,”
id. at 14, and therefore the agency’s interpretation of the Medicare statutidesl éo deference
id. at 13-14(citing Allcare Hospice 2012 WL 5246512, at *fholding hatthe phrasédecision
of the Board” is “sufficiently ambiguous as to whether it inchithe Board's denial of a good
cause extension” and deferring to agency’s interpretation uddevronU.S.A.,Inc. v. Nat
Resources DefCouncil, Inc, 467 U.S. 837, 8423 (1984). To that end, Defendant points out
that agency regulations expressiytathat a “finding by the Board. .that the provider did or did
not demonstrate good cause for extendingithe for requesting a Board hearing is not subject to
judicial review.” 42 C.F.R. 805.1836(¢e)(4).This is a reasonable interpretation of gftease
“anyfinal decision of the Board,” Defendamiaintains so the court must defer to it.

The court disagrees. The text of the Medicare statute speaks directly to whethe
“good-causé determination by the Boalalifies as anyfinal decision of the Boartl A denial
of a goodcause extension,iby any definitiona “decision” It also isa decision “of the Boartl
And, in this case, the Board’s decision is “final.” The statute providedecision of the Board

shall be finalunless the Secretary, on his own motion, and within 60 days after the provider of
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services is notified of thBoard's decision, reverses, affirms, or modifies the Board’s decision.
42 U.S.C. 8139%0(f)(1) (emphasis added)The Secretary took no action on the Board’s denial
of Plaintiff's extension request and therefore the Board’s decision becaral 60 dgs after the
Board madehe decision SeeU.S.Army Corps of Engs v. Hawkes Cp136 S. Ct. 1807, 1813
(2016) (stating that an agency action is “final” when it marks “the consummatiba afjency’s
decisionmaking process” and tdamines legal “rightsor obligations” (citation omitted).
Thereforethe plain texbf Section 13960(f)(1) grantsthis court jurisdiction to revietheBoards
decision denying Plaintiff goodcause extension
The court’s reading of section 138%f)(1) is supportedy the Circuit’'s decision istovic

v.RailroadRetiremenBoard 826 F.3d 500 (D.C. Cir. 2016k Stovic the court was called upon
to interpret the exact same jurisdictioonferring texfound in the Medicare statuté'review of
any final decision of the Boarg~but under the Railroad Retirement Ackee826 F.3dat 502.
The Railroad Retiremenict provides, in relevant part, that “[a]ny claimant . . . may, arflgr
all administrative remedies withthe [Railroad Retirement] Board will have been availed of and
exhausted, obtain a revieway final decision of the Board . ” 45 U.S.C. § 355(ffemphasis
added) The plaintiff, Stovic,had sought to reopen an adverse benefits decision by the Board, and
the Board denied his requeseeStovig 826 F.3d at 501. On appeal, tRailroad Retirement
Board took the position thas denial of aequesto reopen was not a “final decision of the Board.”
See idat 502. The Circuit rejected that argument:

[T]he Boards position does not square witie text of the statute.

Section 5(f) provides for judicial review ohfiyfinal decision of the

Board.” The Board’s denial of Stovic’s request to reopen is a

“decision of the Board.” And that decision is “finalTherefore, the
text of Section 5(f) provides for this Court’s review of the Board’s

15



denial of Stovic’s request to reopen the Board's 1999 benefits
determination.

Id. (citations omitted).That reasoning squarely applies here. As discussed, the denial of-a good
cause extension is a “decision of the Boattittis “final.” The text of the Medicare statute
therefore confers jurisdiction to review that decision.

Defendantmakes two arguments urge a different result. First, he points to two Supreme
Court decisionsYour Home Visiting Nurs8ervices525 U.S.at 449,andCalifano v. Sanders
430 U.S. 99 (1977)In Your Home Visiting Nurse Servigéise SupremeCourt held tha MAC's
decision to deny a request to reopen a final cost re@srhot d'final determination .. as to the
amount of . . . reimbursement” reviewable by the Board under 42 LBSL89%®0(a)(1)(A)(i).
525 U.S. at 453TheCourtexplainedhat the agency’s interpretation of the statute as disallowing
an appealrom a MAC'’s decision not to reopen was reasonable and entitled to deferfsaead
The Courtviewed the agency'’s interpretation as reasonable because reopeningrdyibisthe
“grace of the Secretary” aradcontrary interpretation would frustrate the -t/period to appeal
an NPR. Seeid. at 454 Defendant relies ofalifanofor a similar reason. There, ttf&upreme
Court held thathedenial ofa request to reopenclaim d benefits was na “final decision of the
Secretary made after a hearing to which [the clainvaas]a partyyunder the Social Security Act,
42 U.S.C8 205(g). See430 U.S. afl08 A plain reading of the statute compelled that restii
petition to reopen a prior final decision may be denied without a hearing as prov[@edtion
205(g)]” andthus did not qualify as a reviewable “final decisioid’ Also,the Court emphasized
thatthe decision to reopen was afforded by regulation, not statutéhatah interpretation that

would allow review of a reopening denial would frustrate the congressional pwfibs 60day
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limit within which to seek judicial review, i.e., a claimanuttbextend the 6@day period simply
by filing a motion to reopenid.

Defendant argues thtteconsiderations presentYour Home Visiting Nursgervicesand
Califano“are equally present here” becauglaintiff's] ability to obtain a good cause extension
exists solely by the agency’s grace, and a conclusion that extensios ear@aleviewable would
frustrate that 18@ay limit.” Def.’s Mem. at 14.TheD.C. Circuit, howeverhas rejectethatvery
argument Recallthatin Stovicthe Circuit interpreted the Railroad Retirement Act, which contains
a judicial review provisionthat is identical tdhe Medicare statutéany final decision of the
Board” The Circuit held thatCalifano did not control there because of baslidferences in
statutory text.SeeStovig 826 F.3d at 504 (describing the decisiorGalifanoas “based primarily
on the [statutory] text”).Where the Social Security Act spoke of review “made after a hearing,”
the Railroad Retirement Atprovide[d] for judicial review of anyfinal decision of the Board,’
without qualification.” 826 F.3d at 504 (quoting 45 U.S.C. 8§ 355(f)). Furthermor€&itbeit
rebuffedthe notion that the interest in finality discusse@atifanoought to drive it$nterpretation
of the Railroad Retirement Act. It explained that “tGaljfang Court appealetb the interest in
finality only after consulting the text o&gction 405(g)].”Id. The Circuitconcluded:We highly
doubt that the interest in finality would have controlleddaljfanq if the Social Security Act had
provided without qualification for judicial review afihyfinal decision of the Secretary.”ld. at
504-05. So it is here, tooUnder the Medicare statut€pngresasallowedjudicial review of
“anyfinal decision of the Board,” thus encompassing a broader range of “finabdetithan in
Your Home Visiting Nurse ServicaisdCalifano. A denial ofagood<€ause extension easily falls

within the category of reviewable decisions.
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That leaves Defendant’s second argument. H2eéendant draws a distinction between
“the Board’slegal determination as to its jurisdiction,” which is reviewable, #rel“denial of a
discretionarygood cause determination,” which is not. Def.’s Mem. at 15. Defendant draws this
line to distinguish this case from the Circuit’s decisiomAuburn Regional Medical Center v.
Sebelius642 F.3d 1145 (D.C. Cir. 2013). Although the Supreme Court vadategrnon other
groundsseeAuburn Ref Med.Ctr., 133 S. Ctat817, Plaintiff relieon aportion ofAuburnwith
which the Supreme Court did not disagree. Nantbeg/Circuitheld that it could reviewa Board
decision todismissan appeal filed more than a decade after thedBOperiod expired.See
Auburn 642 F.3d at 114#48. “Such a dismissal,” the Circuit explained, “is final in any sense of
the word. It is not pending, interlocutory, tentative, conditional, doubtful, unsettled, or otherwis
indeterminate. It is done.1d. at 1148. Defendant arguesatthe rationale oAuburndoes not
apply here because in that cabee Board made thkegal determination it had no jurisdiction,
whereas here the Board exercisedliscretionto deny a goodause extension. The former is
reviewable, Defendant sayshereas the latter is not.

Defendant’s position cannot be squared with tinet of the Medicare statute or the
agency’s own regulationsk-or startersthe Medicare statute draws no distinction between final
Board decisions that are “legal” and those #rat “discretionary—even assuming a clear line
couldbe drawn between thosso categorie$ Rather, itpermits without qualificationjudicial
review of “any”final decision of the BoardTherefore, the statutory text alone defeats Defendant’s
proposediistinctionbetween legal and discretionary Board decisions.

Additionally, the agency’s own regulations make no such differentiation. To the contrary,

theyprovide thatthe denial of a god-cause extension is tithe mereexercise of discretion, but

4 After all, a denial of an extension fégood causkalso involves a “legal” determination. A decision that the provider
has not methe“goodcausé standard, as defined by regulation, involves the application of law to fact.
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in factis a judicially reviewable finaBoardruling as to its jurisdictionThe regulations statéif
the Board denies an extension request and determines it lacks jurisdiction ta lgeaming for
every specific matter at issue in an appeal, it msseig Board dismissal decision dismissing the
appeatfor lack of Board jurisdictiori 42 C.F.R.§ 405.1836(e)(1jemphasis added)And, the
regulations continué’a Board decision under paragraph (e)(1) of this sectigh& paragraph
guoted in the previous sentereds final and bindingon the parties, unless the decision is
reversed, affirmed, modified, or remanded by the Administrator . . . no later than 6@telatsea
date of receipt by the provider of the Board’s decisidid.”8 405.1836(e)(2) (emphasis added).
Elsewhere, the regulationmovide that ano “good causé determination made under section
405.1836(e)(1)s judicially reviewable Section 405.1877(a)(3) provides that a “Board decision
is final and subject to judicial review under section 1878(f)(1) of the Act only if ttiside . . .
[i]s one of the Board decisisspecified in § 408.1875(a)(2)(i) through (a)(2)(@this subpart”
and not reversed by the Administrator of CM&1. 8 405.1877(a)(3)(i). Among the Board
decisions specified iBection 408.1875(a)(2) is “[a] Board dismissal decisidas described in
§ 405.1836(e)(1pnd (e)(2),”id. 8 405.1875(a)(2)(ii)which are of course the sectionghat
provide that a denial of an extension for good cause amouatginal decisio dismissing an
appeal for lack of Board jurisdiction. Taken together, these regulations make notidisti
between legal and discretionary dismissals of appeals. tBods of decisions are treated as
judicially reviewablefinal decisions of the Board.

Then, there is the regulation that purportplaeno “goodcausé determinations beyond
the scope ojudicial review. See id.8 405.1836(e)(4).But, for reasonslreadydiscussed, that
regulation conflicts with the plain reading of 42 U.S.C. § 1@0f(1). Therefore the court is

under no obligation to follow itSee Chevrond67 U.S. at 84243 (“If the intent of Congress is
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clear, that is the end of the matter; for the court, as well as the agency, weustfgct to the
unambiguously expressed intent of CongfgssThe court thus finds it has jurisdiction to review
the Board’s denial dPlaintiff's request for a goedause extension
2. Arbitrary andCapricious Review

At last, the court reaches the merits of the Board’'s decision that Plaintifffenad
reasons for its filing of an appeal beyond the-i&8@ perioddid not satisfy theé good cause
standard. Importantly, Plaintiff does nake issuavith Defendant’s narrow definition of “good
cause” as “extraordinary circumstances beyond [a provider’s] con8ekPl.’s Combined Mem.
of P. & A. in Opp’n to Def.’s Mot.for Summ. J& in Further Suppof Pl.’s Mot., ECF No. 20
[hereinafterPl.’s Combined Mem,Jat15-16 Thus, the only question here under the APA is
whether the Board’denial was“unsupported by substantial evidence” or “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with 18ee5 U.S.C. § 706see alsai2
U.S.C. 8§ 13960(f)(1) (subjecting final decisions of the Board to the APA’s standards awgvi
Plaintiff makes two arguments for why the court should reverse the BoardSodeciFirst,
Plaintiff argues that the Board’s decision was not supported by “substantahce.” See Pl.’s
Combined Memat 26—-28. Second, it contends that the Board’s decision was contrary to law
becausehe Board did not recognize that it had discretion to consider facts presentaking a
good-<cause findingandthat itwas not limited only to thosexamples of good cause set forth in
the regulation.See idat 29-30. Neither argument is persuasive.

First, he Board’s rulingeasily satisfiesthe “substantial evidencestandard. Substantial
evidence “does not mean a large or considerable amount of evidence, butueathezlevant
evidence as a reasonable mind might accept as adequate to support a concRisiae"v.

Underwood 487 U.S. 552, 565 (1988n{ernalquotation maks omitted) In applying the test,
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“[a]ln agency conclusion may be supported by substantial evidence even though aeplausibl
alternative interpretation of the evidence would support a contrary viévebinson v. Bit'l
Transp. @fetyBd, 28 F.3d 210, 21%D.C. Cir. 1994) (nternal quotation marks omitted) At
bottom the substantiadvidencetestis a “narrow standard of reviewjd., and “ultimately
deferential,”Indus.Union Dept, AFL-CIO v. Am Petroleum Ins{.448 U.S. 607, 705 (1980).

Here, the Board found thBtaintiff “apparently knew of the FTE discrepancy in the 2009
NPRIong before filing the appe&because of the 2011 settlement agrediraamd “did notprovide
any documentation explaining why it did not or could not file sadn&R 2-3. It thereforefound
Plaintiff “at fault for not timely filing an appeal.” AR 3his explanation satisfies the “substantial
evidence” standard. Based on #hadencepresentedy Plaintiff, seeAR 98-100,the Board
determined that Plaintiff was on notice of the Fdi&crepancy contained in the 2009 NPR more
than 180days before it filedanappealon August 12, 2016Moreover,Plaintiff also waited “634
days” to fileits appeal of the 2010 NPR, which issued on November 17, 20R41. Plaintiff
offered no “extraordinary circumstances beyond its control” to excuse it $singithe 18@ay
deadline. The Board’s decision therefore is supported by the evidentiany.tecor

Plaintiff makes much fothe Board’sstatement that Plaintiffdid not provide any
documentation explaining why it did not or could not file sooner,” wiheld in fact provide

documentation to justify its latding. SeePl.’s CombinedMem. at17. But Plaintiff misreads

> The Board appears to have assumed that, when Plaintiff entered into #mesgttigreement Beptember 2011, it
would have known of the FTE error in the 2009 NPR. Adim to Plaintiff, that assumption was incorrect.
Apparently, the 2009 NPR issued on April 2813,some 18 months aftéHaintiff entered into the settlemerthee
Pl.’s Combined Mem. at 9. Plaintiff does not appear to have alerted thetBahedactual date of the issuance of the
2009 NPR. In any everthe actualdateof the NPRis not materialSeePDK Labs. Inc. v. U.S. D.E.A362 F.3d 786,
799 (D.C. Cir. 204) (“In administrative law, as in federal civil and criminal litigation, there iararthess error rule.”)

If anything, that clarification proves that Plaintiff was aware of the FTd as early as April 2013, yet did not appeal
the 2009 NPR; nor did it appeal the 2010 or 2011 NPRs within 180 days after learnithg th@09 FTE error had
affected the reimbursement amountstfarsetwo years.
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the Board’s statement. The absence of documentation to which the Boasdsréfintiff’'s

failure to appeal theFTE errorwhen it first became apparent time 2009 NPR, notPlaintiff’s

reasons fofate-appealinghe NPRdor the following two years.The Boardcorrectlyobserved
that Plaintiff did not provide any documentation for why it did not timely appeal finen2®@09
NPR. SeeAR 2.

Plaintiff's second contention that the Board acted arbitrarily and capriciouédyling to
recognizethat ithaddiscretion to grand good-causeextensionseePl.’s Combined Mem. at 16
is likewise incorrect.The Board made no statement that it vie'gdod causeas casisting of
only the examplesontained in the regulation. To the contrary, the Board Iglaomsidered the
facts before it and applied the gecause standard to those fac8eeAR 88-89. The Board
committed no legal error.

Plaintiff makes one more argumerit.claims that it was misled by instructions found on
the MAC'’s website, which stated thizie MAC would not consider a request to reopen an NPR if
the NPRwas the subject of an open appedl.’s Combined Mem. at-5. Plaintiff claims thait
took this misleading statemetd mean that a claimant could not simultaneous|yeap and seek
reopening. The flaw in this contention is thadd. First, Plaintiff did not raise the purportedly

misleading statement on the MAC’s website before the Board. It therefanet gaessthat

8 For supportPlaintiff providesan affidavit from the lawyer that represented Plaintiff before the Boardhe MAC
Paul Evers SeePl.’s Mot., Ex. 2, Aff. of Paul Evers, ECF No.-B6 Evers recounts Plaintiff's decision to move to
reopen, instead of appeal, and states that he “reasonably believed thiaigpiies Reopenings was appropriate based
upon communications with the Hospjt#he MAC’s website, the relative time and expenses of an appeal given the
Hospital's financial condition, my communications with the MAG: MMAC having granted all three Reopening
Requests, and the proposed corrective adjustment received in July 201%.7(g). Under the APA, “review is to

be based on the full administrative record that was before tleedgpat the time [it] made [its] decision&m.
Wildlands v. Kempthorn®30 F.3d 991, 1002 (D.C. Cir. 20q8uotingOverton Park401 U.Sat420). Accordingly,

the court will “not allow parties to supplement the [administrative] recodss they can demonstrate unusual
circumstances justifying a dayure from this general rule.City of Dania Beach v. FA/A28 F.3d 581, 590 (D.C.
Cir. 2010) (hternal quotations marks omitted). Here, Plairtii not shown thaEvers’s affidavit satisfieshe
“unusual circumstancestandard. e courttherefore disregards Plaintiff's extracord submissian
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argumentere for the first time.See Salt Lake Cmty. Action ProgranShalalag 11F.3d 1084,
1087 (D.C. Cir. 1998 Second, eveif the court could consideuchevidencethis argument
would still founder. Plaintiff's request is, in essence, a request that thisecputdbly toll the
180-dayperioddue to the website’s misleading statem&eeP|.’s Combined Memat 4 (insisting
that the website error “should not prejudice iHwspital”). But the Supreme Couniasheld that

the 180day limit is not subject to equitable tollingseeAuburnRedl Med. Ctr., 135 S. Ctat
826-28.Thus, even if the websiteadsupplied erroneous information, that fact would not excuse
Plaintiff’s latefiling.

There wa a solution to the seeming quandary in which Plaintiff found itself: Plaintiff
could have filed a protective appeal. The Medicare regulations make clearajhacliest to
reopen does not toll the time in which to appeal an otherwise appealable determanati
decision.” 42 C.F.R. § 405.1885(b)(2)(ii) (emphasis added). If Plaintiff believeththatoper
course was to have the MAC correct the FTE error in the first instdrgrdp preserve its right
of appealPlaintiff could have simultaneously filed both an appeal to the Board and a request to
reopen before the MAC within 180 days. By doing so, Plaintiff would have safeguardigghtit
to Board reviewvhile tryingto secureedress through the MAC. Plaintiff did not, however, take
this precationary step.

Accordingly, the court finds that the Board’s decisaenying Plaintiff a goodause
extension was supported by substantial evidence and was not contrary to law. The redorethe
will enter judgment in favor of Defendant as to ttlsm.

B. Directing the MAC to Complete the Reopening

In the alternative, Plaintiff asks the court to order the MAC to reope20b@, 2010, and

2011 NPRs and correct the FTE error. Plaintiff contends that the court has the jonsahct
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authorityto grant such relief directly under the Medicare statht®ugh a writ of mandamus; or
underthe court’s federal question jurisdiction. None of thibseealternatives provide the court
with jurisdiction to review the MAC’s decision in this case

Thefirst avenuecannot be sustaineshderthe cleatext of the Medicare statutgpon which
Plaintiff relies 42 U.S.C. 8139%0(f)(1). Section 13980(f)(1) speaks to judicial review of “any
final decision of the Board.Td. A decisionmade by a MC, quite plainly,is not a “final decision
of the Board.” For that reason alg®ection 13950(f)(1) provides no jurisdictional anchor. The
Medicare regulations are to the same effect. They proVAdeletermination or decision to reopen
or not to reopera determination or decision is not a final determination or decision within the
meaning of this subpart and is not subject to further administrative review ojugiew.”
42 C.F.R. 8§ 405.1885(&) Plaintiff does not arguenor could it—that this regulation conflicts
with the Medicare statuteSeeYourHome VisitingNurseServs, 525 U.S. at 454 (“The right of a
provider to seek reopening exists only by grace of the Secigtary

The second and third grounlileewise are unavailableThe Supreme Court’s decision in
Your Home VisitindNurseServicessquarely foreclosethem The Court thereheldthat neither
mandamus nothe federalquestionstatuteprovides a basis for judicial review of MAC’s
decision not to reopenSee idat 456-57 (holding that petitioner would still not be entitled to
mandamus relief because it has not shown the existencéctdaa nondiscretionary dyit to
reopen the reimbursement determination at is¢cieation omitted); id. at 456 (holding that
“judicial review under the federgluestion statute, 28 U.S.C. § 1331, is precluded by 42 U.S.C.
8 405(h), applicable to the Medicare Act by operation of § 1395ii, which providées$rfuaaction

against. . .the [Secretary] or any officer or employeertad shall be brought under section 1331
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. . of title 28 to recover on any claim arising under this subchafakerationsin original)).
Therefore Plaintiff is left with no ground upon which this court can review the MAC'’s rulings.
Plaintiff acknowledges these hurdles, but nevertheless insists thisltAlGés decisiors

here arereviewable. It argues thatour Home Visiting\Nurse Servicesdoes not addresthe
situation presented in this cabahere the MAC gramidthe Hospital’'s reopening request. and
substantially completed the reopenind?l.’s CombinedMem. at18 Plaintiff is rightabout one
thing: The MAC’s action here was not merelgnyingreopening, butatherreopeninghe NPR
and then closing without revision. But for jurisdictional purposes, this is a distinction without a
difference. And Plaintiff points to no statutory or regulatory basis that would warrant differe
jurisdictional treatmentindeedthe Medicare regulations are to tlontrary, as they proscribe the
type ofappealghat can be mad® the Board froma MAC reopening decision According to
those regulations:

Only those matters that are specifically revised in a revised

determination or decision are within the scope of @nyeal of the

revised determination or decision. Any matter that is not

specifically revisedifcluding any matter that was reopened but not

revised may not be considered in any appeal of the revised

determination or decision.
42 C.F.R.8 405.1889(b)(1}2) (enphasis added).Plaintiff's NPRs for2009, 10, and 2011
were “reopened but not revised.” Therefore, Plaintiff could not appedAC’s determination

to the Board and, correspondingto this court. Accordingly, the court lagkssisdiction to review

the MAC's decision in this case.
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IV.  CONCLUSION
For the foregoing reasons, the court grants Defendant’'s Motion for Sumuotigmédnt
and denies Plaintiff's Motion for Summary JudgmenA separate final, appealablerder

accompaniethis Memorandum Opinion.

A S

Dated: Septembdr3, 2018 Amit P-vehta ,
Upited States District Judge
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