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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MASSACHUSETTS LOBSTERMEN’S
ASSOCIATION, etal.,

Plaintiff s,

V. Civil Action No. 17-406(JEB)
WILBUR J. ROSS, Jr., etal.,

Defendans.

MEMORANDUM OPINION

In 1905, Teddy Roosevelt wrote that “there can be nothing in the world more beautiful”
than the natural wonders of the United States, and “our people should see to it tha they ar

preserved for their children and their children’s children forever.” Outdooinissof An

American Hunteat 317 (1905). Roosevelt was talking, of course, about tHegendary sites

thatmost Americans know: Yosemite Valley, the Canyon of Yellowstone, and tinel Gra
Canyon.

But he might have been talking about a less akathwn —and only more recently
appreciated— natural wonder: the Canyons and Seamounts dfithiénwestermtlantic Ocean.
Like thelandmarkghetwenty-sixth President had in mind, the Canyons and Seameuats
“region of great abundance and diversity as well as stark geographic rél&F No. 1
(Compl.), Exh. 4 (Proclamation of Northeast Canyons and Seamounts Marine National
Monument)at 1 Dating back 100 million years — much older than Yosemite and Yellowstone

— they are home to “vulnerable ecological communities” and “vibrant ecosyStdan at 1-2.
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And, as was true of theallowed groundsn which Roosevelvaxed poetic, “[mijich remains to
be discovered about these unique, isolated environmetsat 4.

More than a century after RooseMedid left office, buin reliance on a conservation
statute passed durirtigattime, President Barack Obama proclaimed the Canyons and Seamounts
a National Monument. Motivated by the area’s “unique ecotbgésources that have long been
the subject of scientific interest,” the Presidemiight to protect it for future use and studty. at
1.

The question before the Court in this case is whether he had the power do so. More
specifically, doeshe Antiquities Actgive the President the authority designatehis
monument?Plaintiffs arevariouscommercialfishing associations whargue thait does nofor
three reasons: first, because the submerged lands of the Canyons and Seaenontiaads”
under the Antiquities Act; second, because the federal government does not “conteoitithe
on which the Canyons and Seamounts lie; and third, becauassthmmt of land reserved as part
of the Monumenis not the smallest compatible with itenagementThe Government, backed
by intervening conservation organizations and two groups of law profasscy disagrees
entirely.

The Court concludes that, just as President Roosevelt had the authority to establish the

Grand Canyon National Monument in 1988eCameron v. United States, 252 U.S. 450 (1920),
so Pregient Obama could establish the Canyons and Seamounts Monument in 2016. It therefore
grants Defendants’ Motion to Dismiss.
l. Background
The Court begins with a brief discussion of the Antiquities Act and the estabhislofi

the Monument before explaining the procedural history of the case.



A. The Antiquities Act

During the nascency of Americaefforts to protect her cultural and scientific heritage,
Congress passeldgAntiquities Actof 1906. SeePub. L.No. 59-209, 34 Stat. 226ddified at
54 U.S.C. § 32030&t seq). Proposedhitially to addresghelossof archaeological artifacis
the Westthe Acthas played a central role in presidentedernconservation effortsSeeBruce

Babbitt, Introduction in The Antiquities Act 0fLl906 (Ronald F. Lee, 2001 Electronic Edition).

Presidenthave declared, in all, 157 national monuments, protecting everything fromattiral
marvelsof the Grand Canyon and Death ValleyNative American artifas in EI Morro and
Chaco CanyonSeeCarol Hardy Vincent & Laura A. Hanson, Cong. Research executive

Order for Review of National Monuments: Background and BBta2017);see alsdNational

Park Service, List of National Monuments, https://www.gpv/archeology/sites/antiqu
ities/monumentslist.htrflast updated Sept. 21, 2018).

The Actworksin three partsFirst, itauthorizeghe Presidentn his discretion, to
declare‘objects of historic or scientif interest that are situated on lamdned or controlled by
the FederaGovernment to be national monuments.” 54 U.S.C. § 33@30%econdit
empowerder to “reserve parcels of land agart of the national monumestit Id. § 320301(b).
Any parcel of land she reservesist be “confind to the smallest area compatible with the
proper care and management of the objects to be protedtedThird, it allowsprivately held
land to be voluntarily given to the federal governmettieland is ‘hecessary for the proper
care and managemerdf the national monumentd. 8 320301(c).Together, those provisions
give the Executive substantial, though not unlimited, discretiolesanaté@merican lands as

national monuments.



B. The Northeast Canyons and Seamounts Marine National Monument

This case concerns the Northe@anyons and Seamou&arine National Monument,
proclaimedby PresidenDbama in 2016. The Monument seeks to praeeeral underwater
canyons and mountains, and the ecosystems aroundsditeatedabout 130 rides off the New
England coastSeeCompl., 11 2, 54-55Covering in totabbout 4,913 square miles, the
Monument consists @fvo non-contiguous unitthat liewithin an area of the ocean known as the
U.S. Exclusive Economic Zon&eeProclamatiorat 2—3. The first covers three underwater
canyons thatstart at the edge of the continental shelf and drop thousands of meters to the ocean
floor.” Compl., T 54. According to tHeroclamation, whose scientific conclusions (@syet)
unchallengedihe canyons are home to a diveraege of marine life, including corals, squid,

octopus, andeveral species of endangevathles. Id.; see alsd’roclamation a—3. Because

of the oceanographic features of the canytine; arealso home to highlynigratory species like
tuna, billfish, and sharksSeeProclamation a2—3.

The second unit covers four undersea mountains known as seanfeee@ompl., T 55.
Formed up to 100 million years ago by magma erupting from the sedfle@eamounts are
now extinct volcanoes that atkousands of metetall. SeeProclamation aB. According to the
Proclamation, the geology of the seamounts — namely, their steep and complexpimpegra
results ina“a constant supply of plankton and nutrients to anirtresinhabit their sidésand
causes atupwelling of nutrientrich waters toward the ocean surfacé&d” The seamounts thus
support ‘highly diverse ecological communitieserving as homes tarfany rare and endemic
species, several of which are nevstience and not known to live anywhere else on Eaith.

at3-4.



Together, the geological formations of the canyons and seanadlonisa wide range of
unique and rare species to flourish. As such, the formations and the ecosystems surrounding
them“have long been of intense scientific interésid. at 4. Although a range of scientists has
studied therea using research vessels, submarines, and remotely piloted vehitjesh*[
remains to be discovered about these unique, isolated environments and their geological,
ecological, and biological resourcedd.

In proclaiming the area to benational monument, President Obama directed the
Executive Branch to take several practical stegonservehe aress resourcesFirst, he
directed the Secretaries of Commerce and Interior to develop plans Wwitéenyears fotproper
care and managemerdf the canyons and seamounig. at6. Secondherequiredthe
Secretaries to prohibit oil and gas exploration and most commercial fishing the
Monument. Id. at7-8. Third, halirected the Secretaries to encouragentific and research
activities as consistent with the Proclamatidch. at 8—9.

C. This Lawsuit

On Mach 7, 2017, several commercfahing associationsncludingthe Massachusetts
Lobstermen’s Associatiofiijed this lawsuit. Claiming injuryrom therestrictionson
commercial fishing, Plaintiffseek declaratory and injunctive relief against the President, the
Secretaries of Commerce and Interior, and the Chairman of the Council on Envirdnmenta
Quality. SeeCompl.,T 4. Invoking the Court’s jurisdiction to conduct netatutory review of

ultra viresexecutive actioprseeChamber of Commerce v. Rejch F.3d 1322, 1328 (D.C. Cir.

1996), theyarguethat the President lacked authority under the Antiquities Act to declare this

Monument. SeeCompl.,11 3-4. The Governmernitas nowfiled a Motion to Dismissbacked



by several intervening conservatiorganizations and two groups of law professwmiici. The
matter is now ripe for the Court’s consideration.
Il. Legal Standard

In evaluating DefendastMotion to Dismiss, the Court mu&treat the complaint's
factual allegations as true .and must grant plaintifthe benefit of all inferences that can be

derived from the facts alleged.’Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C.

Cir. 2000) (quotingschuler v. United State617 F.2d 605, 608 (D.C. Cir. 19793¢e also

Jerome Stevens Pharms., Inc. v. FDA, 402 F.3d 1249, 1253-54 (D.C. Cir. 2005). The Court need

not accept as true, howevés, legal conclusion couched as a factual allegatioor,’an inference

unsupported by the facts set forth in the Compla8deTrudeau VFTC, 456 F.3d 178, 193

(D.C. Cir. 2006) (quotingPapasan \Allain, 478 U.S. 265, 286 (1986)

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of an adtere &
complaint fails “to state a claim upon which relief can be granted.” Altintdetailed factual
allegations” are not necessaryihstand a Rule 12(b)(6) motion, “a complaint must contain

sufficient factual matter, accepted as true, to ‘state a claim to relief that is |g#aursits face.

Ashcroft v. Igbal, 556 U.S. 662, 678 (2008jtérnal citation omitted). For a plaintif survive

a 12(b)(6) motion, the facts alleged in the complaint “must be enough to raise a rediaffto r

above the speculative levelBell Atl. Corp. v. Twombly, 550 U.S. 544, 555-56 (2007).

The standard to survive a motion to dismiss under R{l@® @2 is less forgiving. Under
this Rule, Plaintif§ bear the burden of proving that the Court has subjatter jurisdiction to

heartheir claims. SeeLujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). A calst

has an “affirmative obligadh to ensure that it is acting within the scope of its jurisdictional

authority.” Grand Lodge of Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C.




2001). For this reason, “the [p]laintiff's factual allegations in the complaint ill b&ar closer
scrutiny in resolving a 12(b)(1) motion’ than in resolving a 12(b)(6) motion for é&itustate a

claim.” Id. at 13-14 (quoting 5A Charles A. Wright & Arthur R. Milleifederal Practice and

Procedure § 1350 (2d ed. 1987)
[l Analysis

The Government seeks dismissal under Rules 12(b)(1) and 12(b)(6) on the grounds that
the case is not judicially reviewable atha@tthe Presidendid notexceed his statutory authority
The Court agrees with the latter but not the former.

A. Reviewability

Before diving into the merits of the case, the Cowust determine if Plaintiffs’ claims
arejudicially reviewable.In other words, does the Court have any role to play hBespite a
raft of precedent holding otherwiséet Government initially suggsts thatt does not.
Defendants sathat the Antiquities Act commits natioradonument determinations to the
President’s soldiscretion, and, as such, thaketerminationgannot be reviewedSeeECF No.
32 (Def. MTD)at 8. The Court disagree3hree times the Supreme Coh#s reviewed the

legality of a Pesident’s proclamatioaf a national monumenSeeUnited States v. Californja

436 U.S. 32-33 (1978) (Channel Islands National Monum€appaert v. United State$26

U.S. 128, 141-42 (1976eath Valley National MonumentGameron252 U.Sat455-56
(Grand Canyon National Monument). Citing those precedents, the D.C. Gasthus
explained that “review is available to ensure that the Proclamations are congitstent
constitutional principles and that the President has not exceeded his statutonyyduthor

Mountain States Legal Found. v. Bush, 306 F.3d 1132, 1136 (D.C. Cir., 2@808)dTulare

County v. Bush, 306 F.3d 1138, 1141 (D.C. Cir. 2068e alscChamber of Commer¢c&4 F.3d




at 1331-32 (explaining basis for review of statutory-authority questi®@egausdlaintiffs
claimsassert that @ President exceeded his statytauthorityunder the Antiquities Act-i.e.,
that the Proclamation wastra vires— theyare generally reviewable.

Still, hard questions remain about the scojpeeviewof Plaintiffs’ claims. In that
regardtwo categories afiltra viresclaims should be distinguished. First, there are those that
can be judged on the face of the proclamatibine plaintiffs in Cappaertmade such a claim
when they argued that the Devil's Pool in Death Valley wasntibject]] of historic or
scientificinterest” because it was not archaeological in nat8e2426 U.S. at 141-42. So did
the plaintiff in_Californiawhen it contended that the federal government did not “c}ittble
submerged lands off the coast of the Channel IslaBde436 U.S. at 36Judicial review of
such claims resembles the sort of statutory interpretation with which coufésréirar. SeeAid

Ass’n for Lutherans v. U.S. Postal Serv., 321 F.3d 1166, 1174-75 (D.C. Cir. 2003).

Thesecondcategory requires sonfiactual development. The plaintiffs in Mountain

Statesand_Tulare County brought such claims when tesertedhatthe national nonuments,

as a factual mattgflack[ed scientific or historical value. Tulare County, 306 F.3d at 1142.

The same isrue of hose plaintiffs’ claimghat themonumerd’ size was not “the smallest area
compatible with the proper care and management of the objects to be protéttedourts
cannot adjudicate suaaims without considering the facts underlying Bwesident’s

determination.SeeMountainStates 306 F.3d at 1134Theavailability of judicial review of this

category of claimshus stands on shakier grourid. at 1133 (declining to decide “the

availability or scope of judicial reviewdf such claims because doing so was unnecessary to

resolve the case); see aBalton v. Specter, 511 U.S. 462, 474 (1994)hat is cleaabout this

category however, is that review would be available ahlye plaintiff were to offerplausible



and detailed factuallegations that the President acted beyond the boundaries of authetrity

Congress setSeeMountain States, 306 F.3d at 1137 (emphasizing that courts should be

“necessarily sensitive to pleading requirements where, as here, [theykaskj@seview the
President’s actions under a statute that confers very broad discretion orsttierP@nd
separation of powers concerns are presented”).

The Lobstermemassertboth types of claimkere Theirallegationghat thesubmerged
lands of the Excluge Economic Zone are not “lahdnder the Antiquities Acts and are not
“controlled” by the federal government fatito the first category.The Court camundoubtedly
review these claims and decibether the President acted withive bounds of his authority.
Plaintiffs’ allegationghat the land reserved as part of the monunsembt the “smallest area
compatible” with monument managemgmbweverlie in the second categoryVhile the
availability and scope of review stich claimareunsettledthe Court need not venture into
thoseuncharted waters becauseoncludes that Plaintiffs have not offered sufficient factual
allegations tsucceed

As a quick aside, under either circumstance, the Cagjestionof Plaintiffs’ argument
resulsin dismissal under Rule 12(b)(1), rather than Rule 12(b)(6). In concluding that Plaintiffs
failed to demonstrate that the President acted outside his statutory auther@ypurt holdsat
least as a formal matter, that Plaintiffs’ claims are not sutgdatther judicial review. &ch a

determinationas best the Court can tell jusisdictional. SeeGriffith v. Fed. Labor Relations

Auth., 842 F.2d 487, 494 (D.C. Cir. 1988) (concluding that district court “was without
jurisdiction to review” plaintiff's claims because government acted withiriatstery
authority). Regardless, tether properlgleemed a dismissahder Rule 12(b)(1) or Rule

12(b)(6), the Court’s analysis would be the same.



With that preface, the Court moves to the claims themselse

B. Lands

The Lobstermeffirst contend that the Northeast Canyons and Seamounts Marine
National Monument iper seinvalid because it lies entirelg the ocean.The Antiquities Act
authorizes monuments on “lands” controlled by the federal government, they sty and
Atlantic Ocearis obviously not “land.” SeeECF No. 41 (PIl. Oppat 11+14. While the
argument admittedly has sorserfaceappeal, iis buffeted by the strong winds Stipreme
Court precedent, executive practice, andinary meaning The Courexamines these and one
last issue sequentially

1. Precedent

Take precedent first. The Supreme Court has thrice condbdethe Antiquities Act
does reaclsubmerged lands and the water associated with the@appaertthe Court
addressed dispute about a pool wfater in the Devil's Hole, a cavern near Death Valley. See
426 U.Sat131. After some discussion, it concluded that the pool and groundwater beneath
were properly reserved under the Antiquities Act as part of the Deatly Wadieonal
Monument. Id. at 141-42.

The Court next addressed the matteCalifornia, 436 U.S. 32. There, it considered
whetherCalifornia or the federal government had dominion “over the submerged lands and
waters within the Channels Islands National Monumeld."at 33. It began by emphasizing
that “[tlhere can be no serious question . . . that the President in 1949 had power under the
Antiquities Act to reserve the submerged lands and waters . . . as a national mdnignant
36. It explained that “[a]lthough the Antiquities Act refers to ‘lands,’ this Cowtéeognized

that it also authorizes the reservation of waters located on or over federdl lehas9 (citing

10



Cappaert426 U.S. at 138—-42)The Court went on to conclude for other reasons that title to the
lands had subsequently passed to Califorfdaat 37.
Finally, just over a dozen years ago, the Court considered how the Antiquitiggohesa

to submerged lands Wlaska v. United State$45 U.S. 75 (2005). The relevant issuéhat

case like in California was whetheAlaska or the federal government had titléhte submerged
lands in Glacier Bay off the coast of AlasKd. at 78. The Court concluded that the federal
government had t&, in necessary part because those submerged lands were lawfully part of the
Glacier Bay National Monumentd. at 101-02.The Court separately emphasized that is
clear . .. that the Antiquities Act empowers the President to reserve subnaecget 1d. at
103 (citingCalifornia, 436 U.S. at 36). In all three opinions, then, the Caiffirmedthat the
Antiquities Act authorizes presidents to declare submerged lands like tresamd seamounts
as national monuments.

Not so fast, Plaintiffsay: those opinions’ discussions of the Antiquities Act, they
believe,aredicta. SeePl. Opp. at 13 n.4The Court disagrees, at least as to Aladkethat
case, the Supreme Court applied a-paot test to determine whether the federal government had
title to the submerged lands: first, it asked whether the federal government had presevgde
the land; secondt, inquiredwhether the federal governmdrad demonsated an intent to defeat
the date’s title to the landWhile the Supreme Court did not rely on the monument designation
to demonstrate the federal government’s intent to defeat Alaska'stéfetwo), it affirmatively
relied on the designation to demonstrate thatdteral governmerhadreserve the lands
originally (step one) Seeb545 U.S. at 100-02. Indeed, the Court went out of its way to
emphasizehat its conclusion to that effestas“a necessary part of the reasonindg” at 101.

Its decisionthat the submerged lands in Glacier Bay wedeed lands under the Antiquities Act

11



was thusa holding, notdictum In any event, “[c]arefully considered language of the Supreme

Court, even if technically dictum, generally musttbeated as authoritativeNRDC v. NRG

216 F.3d 1180, 1189 (D.C. Cir. 2000) (quotlsaited States v. Oakat11 F.3d 146, 153 (D.C.

Cir. 1997)). This Couris loathto hold otherwise and thssicks withthe Supreme Court’s
admonitionthat“the Antiquities Act empowers the President to reserve submerged lands.”
Alaskg 545 U.S. at 103.
2. Practice

In light of those decisionst $should come as no surprise that past presidents have
frequently reserved submerged lands as national monumaraddition to the Devil's Hole,
Channel Islands, and Glacier Bay monuments, presidents have declared, amonthetkers,
Jefferson National Monument off the coast of Florge49 Stat. 3430 (1935), the Buck Island
Reef National Monumerdff the Virgin Islands see76 Stat. 1441 (1961), and the
Papahanaumokuakea Marine National Monument off the coast of HawaiiSee72 Fed. Reg.
10,031 (Feb. 28, 2007)esalsoAdministration of Coral Reef Resources in the Northwest
Hawaiian Islands, 24 Op. O.L.C. 183, 186—200 (2@a®jice of Legal Counsel opinion
explaining Eecutive understanding that Antiquities Act extendsubmerged lands mcean).
That history supports interpreting the Act to reach submerged IS&s#Zemel v. Rusk381
U.S. 1, 11 & n.8 (1965)Accentuatinghe persuasiveness the Executives longstanding

interpretation Congress recodified the Antiquities Act with minor changes in 2014 but without

modifying the Acts reach SeeN. Haven Bd. of Ed. v. Bell, 456 U.S. 512, 535 (1982)

(explaining that Congressacquiescence agencys constructioin amending statute suggests

agency hascorrectly discerned” th8egislative interi}) (quoting United States v. Rutherford,

442 U.S. 544, 554 n.10 (1979)).

12



Plaintiffs contencthat this excutive practice and the precedesustaining ido not
control the circumstances of this ca3deyargue in short, that thosgastmonuments should be
distinguished because they are not confined to submerged lands, but also include some non-
submergedands. SeePl. Opp. at 25-26. Why this would make a differenceéhepurposeof
construing the wordland” in the Antiquities Actescapes the Court; it apparently escapes
Plaintiffs as well for their Opposition fails to explain the salience of the distinction. What seems
inescapable is that if the submerged lands in Glacier BdYaaudts’ under the Antiquities Act,
so arethe submerged canyons and seamounts in the Atlantic Ocean.

3. Ordinary Meaning

Whatthis Courthas already saishould be enough &ettlethe matter of defining lands
under the Antiquities Act. Aew brief words are nonethelesarranted in response to Plaintiffs
argument that] tjhe ordinary meaning ofand excludes the oceanPIl. Opp. at 11. In support
of that assertion, theyite several definitions dland’ from dictionaries published in the

Rooseveltian erthatdefine it in opposition todcean’ Id. at 12 (citing,e.g, Websters New

InternationaDictionary (1st ed. 1909)). Of course, it is true that the world is roughly divided up

into dry land, on the one hand, and ocean on the other. But what about that paradhttieae
lies beneath the seadt is not dry land, to be surggt ordinary parlanceould seem taleem
places likehe ocean floor and theeds of lakes and streatasd As it turns out, ta
dictionaries Plaintiffs citevould agree. Webstex'First includesland under watéras a proper

use of the word “lantl. Webstets NewlInternatbnal Dictionaryat 1209. Black's Law

Dictionary likewise defines land &any ground soil, or earth whatsoevencluding

“everything attached to it . . . [such] as trees, herbageyatet” Black's Law Dictionaryat

13



684 (1st ed. 1891)Ilf that werenot enough, the Supreme Court has offered the following
commentarydirectly on point:

[T]he word “lands”includes everything which the land carries or
which stands upon it, whether it be natural timber, artificial
structures, owater, and that an ordinary grant of land by metes and
bounds carries all pools and ponds,-marigable rivers, and waters

of every description by which such lands, or any portion of them,
may be submerged, since, as was said by the court in Queen v. Leeds
& L. Canal Co7 Ad. & El. 671, 685: “Lands are not the less land

for beingcovered with watet

lll. Cent. RR. Co. v. Chicago, 176 U.S. 646, 660 (1908mphases addedYhatshould settle it:

The Antiquities Act eaches lands both dry and wet.
4. NationalMarine Sanctuaries Act

But wait Plaintiffs offer one last argument why the Antiquities Act does not reach
submerged lands in the oceai$iey say thasuch aeading would conflict with the National
Marine Sanctuaries Actvhich gives the Executive Brelm the authority to designate certain
areas of the marine environment'aational marine sanctuarieaid to issue regulations
protecting those areas. Seke Opp. at 26—-3&iting 16 U.S.C. 8§ 143&t seq. The Court
understands them to be making two separate arguments in that regard. Firsy, thaltha
Sanctuaries Act impliedly repealed the Antiquities Act, at leastagplied to the oceangd. at
26. Second, they posit that Congress’s decision to pass the Sanctuaries Acyshedssi
understanding that oceans are excluidenh thereach of the Antiquities Actld. at 26-33.
Neither argumentso to speak, holds water.

Take the implieerepeal contentiofirst. It is axiomatic thatrepeals by implication are
not favored. Watt v.Alaskg 451 U.S. 259, 267 (1981). Courts do nofér a statutory repeal
‘unless the later statute expressly contradicts the originaraatless such a constructios

absolutely necessary in order that the words of the later statute shalhlgameamning at alf:

14



Nat | Assn of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 662 (20frjnatting

modified) (quotingTraynor v. Turnage485 U.S. 535, 548 (1988)Plaintiffs, moreover, do not

attempt to make the kind of showing requireddorimpliedrepeal argument. And for good
reason.Not only does the Sanctuaries Aail to mentionthe Antiquities Actputit also
expresslyprovides that it is intended t@6mplemenri existing regulatory authoriti€'s.16
U.S.C. § 1431(b)(2).

The pstenactmenintent argument similarlprovidesthe Lobstermers boatlittle
headway It is true, aghey note, that “the meaning of one statute may be affected by other Acts,
particularly where Congress has spoken subsequently and more specditiadiydpic at handl.

PIl. Opp. at 29 (quotingDA v. Brown & Williamson 529 U.S. 120, 133 (2000)). But

subsequent acts may alswovid[e] overlapping sources of protectidmtended tacomplement

earlier enactmentsSeeMountain States, 306 F.3d at 1188e alsdJnited States v. Borden Co.,

308 U.S. 188, 198 (1939) (statutesay be merely affirmative, or cumulative, or auxiligry

Such was the case Mountain States Therethe plaintiffs argued th&the specific provisions

of the numerousnvironmental statutes adopted in the years following enactment of the
Antiquities Act” including the Endangered Species Act and the Wildernessl&tipnstrated
thatCongress did not intend for the Antiquities Act to address similar environmentesvake

Brief for Appellant MountainStates 306 F.3d 1132No. 01-5421). Theybelievedthat those

more specific enactments providdtié sole mechanisms by which certain environmental values
were to be protected.ld. The Court disagreed, explaining tiiaeargument fisconceives

federal lawsas not providing overlapping sources of protectioB06 F.3d at 1138. In other
words, the subsequent environmental statutes protdeBxecutive Branch with a targeted way

of addressingimilar environmental concerns the factthat Congress subsequently expanded

15



the Executives tools to protect the environment, however, didinealidateCongresss prior
authorization to the Executive tlesignatenational monumentsid.

The Court concludes thatsin Mountain StategheAntiquities Acts reach is unaffected

by subsequent statutory enactmesnitsh aghe Sanctuaries Act. As the Court interprets them,
both Acts address environmental conservation in the oceans. Yet they do so in difgrent
and to different endsBegin withthe purposes of the ActsThe Antiquities Act is entirely
focused on preservation. The Sanctuaries Act, on the other hand, addresses a bafader se
values, including fecreaton[]” and the “public and private uses of the [acEresources. 16
U.S.C. 88 1431(a)(2), 1431(b)(6). In line with their different purposes, theragtdatory tools
also vary. The Antiquities Act providesesidents witlka blunt tool aimed at preserving objects
of scientific or historic value. Th®anctuaries Ac¢ton the other hanaffersa targeted approach
incorporating feedback from a host of stakeholdersrafectingmore tailored conservation
measuresSeel6 U.S.C. § 1434(a)(5) (outlining procedures andaning that commercial
fishing, among other private usggnerally permitted). Contrary to Plaintif(sgument, then,
the Court’s interpretation of the Antiquities Act does not render the Samstdant redundant.

Far from it. Like the Endangered Species Adliountain Stateshie Sanaiaries Act gives the

President an important, borore targetedmplementto achievean overlapping, but not
identical set of goals.

Considered in the broader context of Congressional involvement in marine conservation,
Plaintiffs’ post-enactmetiintent argument faces another problem. When Congress passed the
Sanctuaries Act in 197#,actedon a backdrop of presidential practice establishing national
monuments on submerged landsned at conserving natural resourcgse e.g.53 Stat. 2534

(1939) (Glacier Bay Expansion); 76 Stat. 1441 (1961) (Buck Island Rééffje laterCongress

16



had a narrower understanding of the Antiquities #\ot'achas Plaintiffs contendt{ might be
expected to have expressinended or repealed the Act when it passed the Sanctuaries Act. It
did not do so.Seesupraat 12—13. The natural inference from Congressilence is not that it
intended tachangethe Antiquities Acts reachbut that it intended to keep it the same.

These circumstanceamong otherslsoshow why Plaintiffsreliance orEDA v. Brown

& Williamson Tobaccp529 U.S. at 133s misplaced.Much simplified, the question in that case

was whether the FDA could regulate tobackb. In concludinghatit could not, theSupreme
Courtemphasized that the FDA had méadensistent and repeated statements that it lacked
authority to regulate tobaccgad. at 144, and Congress had subsequently passed several more
specific statutes regulating tobacco, ther&tayify[ing] the FDASs prior postion that it lacks
jurisdiction”” Id. at 158. This case is different. Here, as mentioned, Congress enacted the
Sanctuaries Act against tbackdrop of the ¥ecutivés position that the Antiquities Act reaches
submerged lands. So, if the Sanctuariesratitied anything, it was thexXecutivés
understanding that the Act reaches cersailbmerged lands.

Finally, while an the subject of later Congressigents, it is worth emphasizing again
that the legislatureecodified the Antiquities Act with several small amendments in 2014 without
altering its scope. By that poimhore presidents had declared marine national monuments, and
several of those monuments had bsestainedy the Supreme CourSeesupraat10-13. The
response from Congress? 8ie. Had later Congresses understood the Antiquities Act not to
reachsubmerged lands e oceans or the Sanctuaries Act to alter the Antiquities Act, as
Plaintiffs contend, one might expect thenhtwe effectuatkthat understanding somewhere in

the US. Code.
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The Court accordinglyrejects Plaintiffsargument that thilonument exceeds the
Presidenrits authority under the Antiquities Act because it lies entibelyeath the waves.

C. Control

With plenty of bait left, he Lobstermen next argue that the Monument is invalid because
the Government does nadequatelycontrol’ the Exclusive Economic Zone, teectorof the
ocean where the Monument lieRecall that presidentaay only declare national monuments on
land “owned or controlled by the Federabé&rnment. 54 U.S.C. § 320301 (a)Plaintiffs
contend thathe Antiquities Act requires thfederal governmertb maintain“completé control
over the area, and that the Government lacks such control over theSEERL. Opp. at 14.
This argumenbauls in no more catdhan Plaintiff$ prior one about submerged landshe
Court starts by explaining why it disagrees with Plairitiffserpretationof “control’ before
articulatingwhy it concludes thatefederal gvemment adequately controls the Efef
purposes oftte Act

1. “Complete€ Control

Plaintiffs contend thahe phrasélands owned or controlled by the federal governrhent
should be interpreted to mean “lands ownedamnpletelycontrolled by the federal
government. SeePl. Opp. at 14-15. The Court cannot concur. The ordinary meaning of the
word, backed by statutory context and Supreme Court precedent, demonstrates tlesCongr
meantsomething less thasompletecontrol.

The Court garts with the plain meaning of the word “contfoRelying on definitions
from Websters FirstDictionary, Plaintiffs argue thdtcontrol” means'to exercise complete
dominion? Id. at 14. Websters Firstdefines control as follows:Tb exercise restraining or

directing influence over; to dominate; regulate; hence, to hold from action; to chybcts
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overpower. Webstets New International Dictionargt 490. None of the definitions they cite

supportsPlaintiffs understandingMost of the definitions, including “texercise directing
influence, regulate, hold from action, curblearly indicatesomehing less than absolute
control. But even the most favolde definitions for Plaintiffs— e.g, “to dominate and
overpower” — arguably suggestmething less than complete contrGlonsider a simple
example If a technology investor said that IBMi6minated the market for laptop computers,
one would not understand her to mean thagxercised complete dominibover the market.
Rathe, she would be understood to say that IBM is the unrivaled leader in the market, though
other companies continue to compete withReplacedominatewith controland the meaning
remairs largely the sameFar from supporting?laintiffs understanding of controlhée
dictionary definitions thusuggest a broader interpretatmithe term.

In response hie Lobstermeimvoke several canons of interpretatidrhey firstraise
noscitur a sociis— the rule thata word is known by the company it keépsGudafson v.
Alloyd Co., 513 U.S. 561, 575 (1995). Because “contrdlisdjrouped with the word “owned,”
Plaintiffs argudt should refer to the same degree of control as owner§&pPl. Op. at 15.
The Court is unpersuade®ejecting a nearlidenticalcontention, the Supreme Court has

explainecthat“[t]he argumenseems to assume that pairing a broad statutory term with a narrow

one shrinks the broad one, but there is no such general’ug@e.Warren Co. v. Maine Bd. of

Environmental Pra@ction 547 U.S. 370, 379 (2006&ee alsdsraham ©untySoil & Water

Conserv. Dist. v. United States ex rel. Wilson, 559 U.S. 280, 288—-89 (20I[ré¢ items . . .

[are]too few and too disparate to qualify as string of statutnmys”) (internal quaation marks
and citation omitted) Just asiie Supreme Court refused to appbscitur a sociigo narrowthe

broader term in a twierm list,S.D. Warren547 U.S. at 379-81his Court rejects application
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of the canon here. Indedlie Lobstermes noscitur a sociimrgument is weaker even than the
one rejected i8.D. Warren There at least, the twierm list was conjunctive-i.e., separated

by an“and.” 1d. at 379. Here,Congresseparated ownership and control with the wang'*

whose usei$ almost always disjunctive, that is, the words it connects are to be given separate

meanings.” Loughrin v. United States, 134 S. Ct. 2384, 2390 (2014) (qubtmigd States v.

Woods, 571 U.S. 31, 45 (2013)). Just so here, for control and owneashdfstinct concepts.

Dole Food Co. v. Patrickson, 538 U.S. 468, 477 (2003). A statutory canon focused on

“identifying a common trait that links all the wotds thus particularly inapplicableSeeYates

v. United States135 S. Ct. 1074, 1097 (2015) (Kagan, J., dissenting).

Not dissuadedRlaintiffs next invoke the rule against surplusa@eePI. Op. at 15.They
say that a broader interpretation of the técontrol” — to mean something less than absolute
dominion — wouldrender irrelevant the terfowned.” 1d. But Plaintiffs interpretation does
not resolve any surplusage probleAssuming‘control’ requires‘the same degree of conttol
as ownershipseePl. Opp at 15, the term “ownershiig equally irrelevanas it would be under a
broader understanding of “controlThe Court thus rejects the surplusage argum8&ete

Bruesewitz v. Wyeth LC, 562 U.S. 223, 236 (201{ejecting surplusage argumehatdid not

resolve surplusage problgm

Somewhat more ietesting thoughultimatelyjust as unpersuasivate Plaintiff$
legislativehistory argumentsSeePl. Opp. at 15-17In thatregard they note that earlier
versions of the Antiquities Act used the phrase “public [&ndsher than “lands owned or
cortrolled by the United StatésCompare 54 U.S.C. § 320301¢ith S. 5603, 58th Cong.
(1904). Plaintiffs contend that thehange was precipitated by one seriategmark in a

sulcommittee hearingn an earlier version of the BillSeePreservation of Historic and
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Prehistoric Ruingearing before the Subcommf the Senate Committee on Public Lands, 58th

Cong. Doc. No. 314t24 (1904). There, Senator Fulton had the following exchangelvath
Commissioner of Indian Affairs:

SenatorFULTON: | suppose the public lands would include these
Indian reservations?

Commissioner Jones: No; | think not.

Senator FULTON: They are public lands, although the Indians have
possession.

Commission JONES: Take the Southern Ute Reservation in the case
cited—

Senator FULTON: Still the Government has control absolutely.

Plaintiffs maintairthat this exchange, taken with the change irfitred Bill’s language,
demonstrates that Bgontrol,” Congress meartabsolute control. Pl. Opp at 16. This
argument encounters any number of problems. For otjee‘femarks of a single legislator,

even the sponsor, are not controlling in analyzing legislative his@hyysler Corp. vBrown,

441 U.S. 281, 311 (197Qarticularlywhere the record lackgvidence of an agreement among

legislators on the subjettRivers v. Roadway Exp., Inc. 511 U.S. 298, 308—09 n.8 (1994).

Here, Plaintiffs present no persuasive evidence that Senator Budtatément, insofar agrit
fact reflected his view and correctly describedlt#ve embodied Congressigew of the matter.
The Bill was ultimately passed by a different Congress several years aftexating in
guestion, with no substantiated connection between Senator Eudtatement and th@nguage
of the final Bill.

A second problens that Senator Fultos remarkis highly equivocal. Based on the
hearing transcript, Fulton appeared to interrupt Commissitones to answer his own question,
stating that Indian reservatiotharepublic lands.” 58th Cong. Doc. No. 314, at(2dphasis

added).Indeed when Jones wasubsequently asked whether the proposed bill would allow the
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Interior Department to protect artifacts on Indian lands, he replied, “I thiskithwill cover
it[.]” 1d. One reding oftheexchange is that Fulton and Jones agreed that the prdpitised
coverage of public lands would include Indian lands. If that were so, it would mean thenaddit
of the phrase “lands controlled by the federal governfraidtnot arisédrom this exchangeThe
takeawayis that the isolated commerRfaintiffs pick outare to put the matter generously,
equivocal andherefore unreliablevidence of legislative intent.

Even if Plaintiffs were correct that the proposed Bill was amended to ghsuket
covered Indian lands, that would not mean that “cohtn@lans‘absolute control. Contrary to
Senator Fulton’s statement, the federal government did not (and doesanmagin absolute

control over Indian lands. The Supreme Court said as mudhiied States v. Sioux Natiaf

Indians, 448 U.S. 371 (1980] A] reviewing court must recognize that tililtends are subject to
Congress’ power to control and manage the tsilaéfairs. But the court must also be cognizant
that'this power to control and manage [is] not absolutéd. at 415 (emphasis added) (quoting

United States v. Creek Natiop95 U.S. 103, 109 (1935p8ee als@merican Indian Law

Deskbook § 3.8 (May 2018) Tribes and individual Indiansave acquired significant control
over their land and its resourc®s.So, even if Congress had in mind the level of conitrel
federal governmerttad over Indian lands when it added the word “cohtmthe Antiquities
Act, it would not support Plaintiffs’ “absolutartrol” interpretation.

The more persuasive interpretation of “coritbes not require inserting adjectivein

front of the word to achieve a desired meanifSgeEEOC v. Abercrombie & Fitch Stores, Inc.,

135 S. Ct. 2028, 2033 (2018)The problem with this approach is the one that inheres in most
incorrect interpretations of statutes: It asks us to add words to the law to pwdthtde thought

to be a desirable result.”)nstead, it tracks the ordinary understanding of the term, as discussed
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above and as reflected in the way the Supreme Court has used the term. Thel€asit's in
Californiais a good exampleRecall that the Courh that case affirmed that the federal
government “controlledthe waters in the territorial seaypporting the President’s authority to
establish the Channel Islands National Monum&#e436 U.S. at 36 (discussitpited States
v. California, 332 U.S. 804, 805 (194.7)Even Plaintiffs appear not to contest that the federal
government controls the territalisea.Yet that control ismeithercompleté nor “absolute.”

States may exercise their police powers there. Ud@ed States v. Louisiana, 394 U.S. 11, 22

(1969). Other nations have “the right of innocent passigeugh that territory— viz., pasage
that“is not prejudicial to the peace, good order, or security of the coastal dRastatement
(Third) of Foreign Relations Law 8§ 513 (last updated June 2018). Wistatédthat the federal

government “controlledthe territorial sea, Californja36 U.S. at 36, the Court thus had in mind

something short of absolute control; it instead understood the term to mean sometbkinigp clos
in dictionary parlancé'to exercise directing or restraining influence dveiebstets First at
490.

Additional instancesabound of the courts’ and Congress’ defirmngas of the ocean like
the territorial sea and beyond as under federal-government cag&ele.qg, Outer Continental
Shelf Lands Act, 43 U.S.C. § 1331(a) (defining outer continental shelf in part as submerge

lands subject to federal “jurisdiction and contyo$ee alsd\ative Vill. of Eyak v. Trawler Diane

Marie, Inc, 154 F.3d 1090, 1091 (9th Cir. 1998) (acknowledging “sovereign control and

jurisdictionof the United States to waters lying between 3 and 200 miles off th&)coHse
bottom line Plaintiffs are wrong when they assert that the Antiquities Act only etienidnds
the federal government completely controls. The voyage is not over, hoviidwe

determinatiorstill leaves open the question of whether the government has enflughce
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over the Exclusive Economic Zone untlee Antiquities Actto constituté'control,” whichissue
the Court turns to next.
2. Control of the EEZ

Three conglerations convince the Court that the federal governsfitiently controls
the Exclusive Economic Zone -wherethe Northeast Canyons and Seamounts National Marine
Monument is located — to empower the President under the Antiquities Act.tharideral
government exercisesibstantiabenerakuthority over the EEZ, managing naturasource
extraction and fisheriébealth and broadly regulating economic outiwgire Secondit
possessespecific authority to regulathe EEZ for purposes of environmental conservation.
Third, no private person or sovereign entitials the federal government’s dominion over the
EEZ.

Some background to star€ustomary international lawhich isordinarily deemed
binding federal law in the United States, sets forth the rights and respaesilfinations in
different parts of the oceamasid their corresponding seabe@&eeRestatement (Third) of

Foreign Relations Law § 511, Cmt. §ee als@he Paquete Haban&a75 U.S. 677, 700 (1900).

Abutting the coastline of the United States lies the territorial sea, a body oewteeding up to
twelve nautical miles from the coasteeRestatement (Third)f Foreign Relations Law
§ 511(a). Beyond the territorial sea is the EEZ, whiohy not exceed 200 nautical milés3m
the point at which the territorial sea is measured8 511(d). To refresh the reader, the
Monument at issue lies about 130 miles off the coast of New England, and Plaintiffs do not
dispute that it plainly site/ithin the EEZ. SeeCompl., { 2.

Consistent with international law, President Reagan established the EEZ out to 200

nauticalmiles in 1983.SeeProclamatiorNo. 5030, 48 Fed. Reg. 10,605 (Mar. 10, 1988).
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that Proclamatiorheclaimed for the United States thetlaority recognized undenternational

law, including: (1) the sovereign right to “explor[e], exploit[], conserv[e] and nehagtural
resources, both living and non-living, of the seabed and subsoil and superadgeed (2)

the rights to pursue “other activities for the economic exploitation and expfoddtthe zone,

such as the production of energy from the water, currents and’w8p$jurisdiction with

regard to the establishment and use of artifisiainds, and installations and structures having
economic purposésand (4) the responsibility for “protection and preservation of the marine
environment. Id. The Government therefore possesses broad sovereign authority to manage
and regulate the EEZT'hat wide-ranging authority obviously tips the scale towards finding that
it controls the EEZ under the Antiquities Act.

Secondthe federal government has the specific authority to regulate the EEZ for
purposes ofmarineconservation As President Regan explained in his proclamation, the federal
government maintains the EEZ"jurisdiction with regard to . . . the protection and preservation
of the marine environment.ld. International law likewise acknowledges the federal
government ability to issue anenforce laws and regulations related to marine conservation in
the EEZ. SeeRestatement (Third) of Feign Relations Lavg 514, Cmt.;isee alsdJ.N.
Convention on the Law of the Seag, Art. 65 (affirmingcoastal natios rights to regulate
marine mammals in EEZ for purposes of marine conservafots) 61-62(providing for
coastal natios responsibilities for fishery management and conservation).

This specific authority exists not just on papBather, the federal government exercises
close managemeand regulation of marine environments in the EEZ. One way it does so is
through the National Marine Sanctuaries Act, mentioned abBgel6 U.S.C. § 143&t seq

Under that Act, the federal government declares marine sanctuaries in theveExhich it
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exercises$ authority forcomprehensivand coordinatedonservation anthanagemerit Id.

§ 1431(b)(2Xemphases addedAnother is through fisheries management under laws like the
MagnusonStevens Act.ld. § 1801et seq One purpose of that Act isd‘take immediate action

to conserve and manatie fishey resources found off the coasts of the United States . . . by

exercising (A)sovereign right$or the purposes of exploring, exploiting, conserving, and

managingall fish, within the exclusive economic zaneld. § 1801b)(1) (emphases addedpf

course, suclkenactmentsio not on their own give the federal government the power to establish

national monuments in the EEZ — only the Antiquities Act can do that. But they ghedri

whatkind of control the federal government exercises oveEBE As the Court seds, the

fact thatthe federal government maintaiausd exercises specific authoritpder domestic and

international law tdprotect the marine environment in the EEsIrongly suggests that Congress

would have understood the Government to maintain the requisite level of control under the

Antiquities Act. See24 Op. O.L.C. at 197 (suggesting that federal governsability to

regulate marine environments essentiajuestion of control of EEZ under Antiquities Act).
Third, the federal government’s control over the EEZ is unrivatedexplainedthe

United States exercises sovereign rights there for a host of purposes, inoatdirdresource

extraction, fisheries management, marine conservation, and the estabtishamificial

islands. No other person or entity, public or private, comes close to matching the GoNearnme

dominion over that area — whether for the purposes discussed already or for anyTdthers

matters a great deal for understanding the sufficiency of the Govetsmentrolover the EEZ.

For just as control can be defined by inesencef dominion or authority over somethirgp

theabsencef controlcan beunderscored bthe presence omeone else dominion or
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authority over that same thing. That no one else clygkethe federal governméncontrol
over the EEZ thus suggests that it possesses, rather than lacks,afadharea

Yet, as discussed earlier, tB®vernment does notaim toexercisecompletecontrol
over the EEZ. Other natiomsay exerciséthefreedans of navigation and overflighthere, as
well as the'freedom to lay submarine cablasd pipeline$. Restatemen{Third) of Foreign
RelationsLaw 8§ 514(2). But those limitations on U.S. control in the EEZ are not all that
different fromthose inthe territorial sea, which the Supreme Courtdféisnedis controlled by
the federal governmengeeCalifornia 436 U.S. at 36 (discussi@alifornia 332 U.Sat 805).

In the territorial seaas mentioned, foreign ships maintain “the right of innocent passage
defined as passage thatm®t prejudicial to the pgce, good order, or security of the coastal
state.” Restatement (Third) Boreign Relationdaw § 513(1)(a)-§). Foreign ships thus pass
through the territorial sea, just as they passufph the EEZ. More broadlihe presence of
foreign ships and undersea cables does not vitiate the other forms of Government ctiverol of
EEZ discussed idetail above.

Thesethree consideratiomdemonstrate thatinder any of the range of definitions
referencedbove— to regulate, to dominate, to overpower, to ctwlexercise restraining or
directing influence over — the federal governmegmrntrol here is adequatk.bears
mentioning thathis conclusion is not novel. In 2000, the Office of Legal Counsel in the
Department of Justice- in an opinion drafted by Randolph Moss, now a highly regarded judge
in this district— concluded, based on very similar considerations, that the federal government
controlled the EEZ for purpose of the Antiquities ABee24 Op. O.L.Cat195-97.The
Government thus appears to havaintainedor over fifteen yearthe samainderstanding prior

to thecreation of theMonument at issubere Likewise, several courts, while not deciding the
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issue raised in this case, have descrihedEEZassubject to control of the federal government.

SeeNative Vill. of Eyak 154 F.3d at 109@United States hasovereign control and jurisdiction

... to waters lying between 3 and 200asibff the coa’}; R.M.S. Titanic, Inc. v. Haver, 171

F.3d 943, 965 n.3 (4th Cir. 199@)nited States hd®xclusive control over economic matters
involving fishing, the seabed, and the subi$oiEven Congress has described the area as
“subject to [fedral] jurigdiction and control. 43 U.S.C. 8§ 1331(a). This Court can be added to
thatlist. For allthe reasons outlined, the federal government controls the EEZ for purposes of
the Antiquities Act.
3. Plaintiffs Counterarguments

Not ready to head back to shotee LLobstermen offer thregumentgo the contrary

that the Courhas yet to addresd-irst, they claim that interpreting the Antiquities Act to reach

the EEZ conflicts with the Fifth Circuit's decisionTmeasure Salvordnc.v. Unidentified

Wrecked and Abandoned Sailing Ves&#9 F.2d 330 (5th Cir. 1978%eePI. Opp. at 33-34.

The Court disagrees for two reasons. For one, that decision pré&tatgdent Reagan’s
Proclamation establishing U.S. control over the EEZ. I§\the federal government had
previously claimediominionover the area’s minerals, seeoclamatiorNo. 2667, 10 Fed. Reg.
12,303 (Oct. 2, 1945), it had not yet claimed the broader authority discussed in detail above. The
non-bindingcasemight well havecome out differently had it occurredter Reagan’s
proclamation
For anotherthatdecisionaddressethe Antiquities Act’s reach with respectddistoric
— rather than acientific— object. As the Office of Legal Counsel has explained, the
Governnent might well have the authority to declare a scientific object in the EEZ to be a

national monument to advancenservatiorgoals, yet lack the authority to declare a historic
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objectone to advance historfareservation goalsSee24 Op. O.L.C. at 196. Thatlecause the
Governmenpossessethe sovereign right to regulate the EEZ for purposes of marine
conservation, which the Court found persuasive abgitéacks anysovereigrright to regulate
or salvagehistoric objectghere While theCourt need not decide the matter, the upshot is that
the Fifth Circuit’s decision could be correctecidedtoday andstill have no bearing on this
Court’s conclusion that the President may establish this national monument in the EEZ.
Second, Plaintiffgnaintainthat the Antiquities Act cannot reachrtainterritory that was
not controlled by the United States when the Act was passed in $8@el. Opp. at 17-18.
But Congress did not freeze the Act’s coverage in place in 1906. Rather, by gefeftands
controlled by the U.S. Governmenttie legislaturentended fothe Act’s “reacHhto] changé]
as the U.S. Government’s control changes.” 24 Op. O.L.C. atlh9ihe with that
understanding, Presidents have declared national monuments in areas that wedemtS.
control in 1906.See e.g., Proclamation No. 3443, 76 Stat. 1441 (1961) (Buck Island in the
Virgin Islandg. Plaintiffsconcede thatCongressanticipated the federal government obtaining
additional lands within categories covered by the Act,” but insist that Cangjceaot want the
Act to extend tdareas that were categorically ineligible for federal ownership or control i
1906.” PI. Opp. at 17-18. Any distinction between the two is illusory. The federal government
did not control lands in the Virgin Islands in 1906, but once it gained such control, it could
declare national monuments there. Likewise, the federal government did mol t@ntwvaters
from 3 to 200 miles off the coast in 1906, but once it gained such control under international and
domestic law, it could declare national monuments thefaintiffs offer no evidence that

Congress would have intended to treat the EEZ aaWittgin Islands any differenthy if
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expansion in U.S. control and ownership can expand the Act’s scope asltgmadly it can
expand the Act’s scope as to the other.

The Lobstermeffinally resort to a classic slippestope argument: If the Act reaches the
EEZ, it could reach anywhere, up to and including private propé&tyt 20-21. Plaintiffs can
rest easyTheslope,assuminghere is onehas plenty of tractionTo start, the Court does not
understandhe Antiquities Acto reachanywherehe Government can regulate. Such a reading
would indeed expand the Act’s scope to a host of private lands outside the Govrcoremnbl
Rather,n concluding that the Antiquities Act reaches the EEZ, the Court has emphastzed tha
the Government possesses broad dominion overrdgethat it possesses specific regulatory
authority over the subjects the Monument, and that its authoribereis unrivaled. The last
point particularly addresses Plaintiffs’ concern about private property. Hadhtegrerson or
entity exercised some control or ownership over the EEZ, that would indicate eénal fed
government lacked the requisite control over the agegesupraat 27 In all, theCourt’s
narrow reading of “landontrolled by the federal government” poses few otilngicaneis-
comingconcerns Plaintiffs raise.

D. Smallest Area

Finally nearing harbor, the Court addresses Plaintiffs:$petific arguments about the
boundaries of the MonumenRecall thathe Antiquities Act requires monumertb be
“confined to the smallest area [of land] compatible with the proper care andenaer of the
objects to be protected.” 54 U.S.C. § 320301(b). But to ojudicial review of claims about a
monument’s size, plaintiffs must offer specific, nonconclusory factual albegastablishing a

problem withits boundaries.SeeMountainStates 306 F.3d at 1137. Plaintiffs allegatidmsre

do not rise to that level.
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The Lobstermemffer the followingfactualallegations about the Monument's size:
(2) “The monumen{d boundaries bear little relation toetikanyons and seamounts, thereby
prohibiting much fishing outside of these areas that would have no impact on the canyons,
seamounts, or the coral that grows oenth Between Retriever and Mytilus Seamounts, for
instance, the monument encompasses areas that are dozens of miles from thecaeanest.
Yet in other areas, the monument’s boundary lies right next to a seamount excladmthat
are at mosonly several miles away”; and (2)i& monument’s canyon unit broadly sweeps in
the entire area between the canyons, as well as significant area closer to thHeashitie t
canyons.” Complyf 73-74. Thecrux of theLobstermen’sargumenseems to be that the
Monumentreservedargeareasof ocearbeyondthe objects the Proclamation designdted
protection.ld. The problem is that thigositionis based on the incorrect factual assumptiat
the only objects designated for protectaye the canyons and seamaithemselves The
Proclamation makes clear thhe “objects of historic and scientific interesitlude not justhe
“canyons and seamounts” but also “the natural resources and ecosystatisaround them.”
Proclamation aR. Insofar as Plaintiffs allege otherwise, the Court need not accept such
allegations as true because they “contradict exhibits to the complaint or médifecs

judicial notice.” Kaempe vMyers 367 F.3d 958, 963 (D.C. Cir. 2004).

With that clared up, it becomes obvious that Plaintiffs’ allegatimsinsufficient
Even if it were true that thelonument’s boundaries do nerfectly align withthe canyons and
seamountghatwould not call into question the Monument's size. As Intervenors explain, the
Monument’s boundaries presumably align with the resources and ecosystems arourfgenem

ECF No. 44 (Intervenors Reply) at 24. Plaintiffs allege no facts to the gontrar
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The Lobstermen insist that the boundaries cannot be based on the ecosystems &and natura
resources because they are not “objects” under the AntiquitiesS&eCompl., § 75.Not
according tahe D.C. Circuit and the Supreme Court, which have concluded that ecosgstems
objects of scientific interest under the AGeeAlaska 545 U.S. at 103Tappaert426 U.Sat

141-42:.Cameron252 U.S. at 455-56¢ge alsdlulare County v. Bush, 306 F.3d 1138, 1142

(D.C. Cir.2002)(“Inclusion of such items as ecosystems and scenic vistas in the Proclamation
did not contravene the terms of the statute by relying on nonqualifying featurisihtiffs also
suggest that highly migratory species cannaldémgnatecis monuments undéhe Act because
they are not “Situated upon federalands.” Pl. Opp. at 39—40.h&ir concerns amisplaced:

the Proclamation did not designate highly migratory spesebjects— it insteadsodesignated
the_ecosystemsurrounding the canyons and seamouB&eProclamation at 2Insofar as they
might relatedly suggest that the ecosystems arsitu@ted on federal lands, they would be
mistaken. As the Proclamation explairthe protected ecosystems are formed by “corals” and
“other structure-forming fauna such as sponges and anemones” that pyysstatin, and are
otherwise dependent on, the canyons and seamiemselves Id.

In all, Plaintiffs offer no factual allegations explainimdhy theentire Monument,
including not just the seamounts and canyonsalsattheir ecosystems, is too large. The Court
therefore need not undertake further review of the matter.

V. Conclusion

For these reasons, the Court witant Defendantsviotion to Dismissunder Rule

12(b)(1) A separate Order so stating will issue this day
Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: October 5, 2018
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