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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JEFFREY A. LOVITKY,
Plaintiff,

V.
Civil Action No. 17-450(CKK)

DONALD J. TRUMP, in his official capacity
as President of the United States,

Defendant.

MEMORANDUM OPINION
(April 10, 2018)

Plaintiff Jeffrey A. Lovitky, an attorney appearipgo se wants to compeDefendant
PresidentDonald J. Trumpto disaggregatgersonal liabilities fromnonpersonal liabilities
allegedly disclosed togethena government fornduring the latter'ssandidacyfor President of
the United States Defendant seeks dismissal of the compldort lack of subjecmatter
jurisdiction and failure to state a claim.

Upon consideration of the briefirgthe relevaniegal authorities, and the record as a
whole, the CourGRANT S Defendant’§20] Motion to Dismis the Second Amended Complaint

and DISMISSES this case.

1The Court’s consideration has focused on the following briefing:

e Def.’s Mot. to Dismiss 2d Am. Compl., ECF No. 20 (“Def.’s Mot.”);

e Pl’'s Mem. in Opp’'n to Def.’s Mot. to Dismiss 2d Am. Compl., ECF No. 21 (“Pl.’s
Opp'n”);

e Reply Mem. in Supp. of Def.’s Mot. to Dismiss 2d Am. Compl., ECF No. 24 (“Def.’s
Reply”); and

e Noticeof Suppl. Auth., ECF No. 25 (“Pl.’s Notice”).
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|. BACKGROUND
A. Statutory Framework

In 1978, Congress passed the Ethics in Government Act (“EIGA”), which, in pertingnt par
imposedinancial disclosur@bligations onindividualsholding or seekingertain public offices.
See generall$ U.S.C. app. 4 88 1011 (2016).For presidential candidates, fulfilling the EIGA’s
requirements involves filing inancial disclosure report with the Federal Election Commission
(“FEC”), which then transmstthe report to the Director of the Office of Government Ethics
(“OGE”"). See d. 8 103(c) (e); Def.’s Mot. at 3; U.S. Office of Gov't EthicRresidential
Candidates https:/ivww.oge.gov/web/oge.nsf/Presidential%20Candidates?OpenView  (last
visited Apr. 9, 2018) Section 10%f the EIGAestablishethe minimal requirements fonembers
of the public to obtain copies of these reports through “written applicatith certain limitations
ontheir use.5 U.S.C. app. 4 105. If an individual who is required to make financial disclosures
under the EIGA'knowingly and willfully falsifies or. . . knowingly and willfullyfails to file or
reportany informatiori’ required by the EIGAthe AttorneyGeneral may file suit and may be
permitted to recover a civil penaltyd. § 104(a)(1).

Executive Branch personnel who must file the abdescribed report do so through
OGE Form 278eSeeDef.’s Mot. at 3; Def.’€Ex. 1, ECF No. 2.2 Thepertinent portion of this
form is “Part 8,” where the reporting individual is required to list certaamitral liabilities.Def.’s
Mot. at 3; Def.’s Ex. 1, ECF No. 20D. Instructions forPart 8indicate thathe individualmust
“[r]leport liabilities over $10,000 that you, your spouse, or your dependent child owedtahan

during the reporting period.” Def.’s Ex. 1, ECF No-20at 2. With regard to the filer's own

2 Because this document lacks page numbers, the Court shall refer to the ECF page number whe
referencing this document below.



liabilities, the statutorybase for this instructiorare5 U.S.C. app. 4 § 102) & (a)(4), which

specify that the EIGA report must include “a full and complete statement™fheidentity and
category of value of the totdihbilities owed to any creditor other than a spouse, or a parent,
brother, sisteror child of the reporting individual or of the reporting individual’'s spouse which
exceed $10,000 at any time during the preceding calendar year,” subject to cealtamioes.

Those exclusions consist only of mortgages on personal residences forfdersiand “any loan
secured by a personal motor vehicle, household furniture, or appliances, which loan does not
exceed the purchase price of the item which secure$iJ.S.C. app. 4 § 102(a){(4Hee alsdb

C.F.R. § 2634.305 (2018) (providing that the report “shall identify and include a brief description
of the filer's liabilities over $10,0Q0 with certain further clarifications not relevant here)
Moreover, “[w]ith respect to revolving charge accounts, only those with an rditsgaliability

which exceeds $10,000 as of the close of the preceding calendar year need be reported.” 5 U.S.C
app. 4 8 102(a)(4).

B. Factual Background and Current Posture

Accordingto Plaintiff's Second Amended Complaimgefendantduring his presideral
candidacyfiled a financial disclosure report witlthe FECon OGE Form 278e See2d Am.
Compl., ECF No. 16, 11 12-13. On May 16, 2016, he “certified his financial disclosures@s bein
‘true, complete and correct.Td. § 13(emphasis omitted)Reviewing officials found Defendant’s
report to be “in apparent compliance with the disclosure requirements of the EtAmgimment
Act.” 1d. OnapproximatelyDecember 15, 2016, Plaintiff appliddrough the OGE’s websiter
a copy of Defendant’eport, which he received on December 19, 2086 15.

On March14, 2017 Plaintiff pro sefiled suit againsDefendanin his official capacity as
President Compl., ECF No. 1. On July 30, 2017, Plaintiff filed his Second Amended Complaint
with Defendant’'s consent. Notice of Consent, ECF No. 15; 2nd Am. Compl., ECF No. 16.
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Plaintiff alleges that Defendant’s report includes, in additioodebts for which he is personally
liable, others for which his business entities, but not he himself, are.ligby, 2d Am. Compl.
ECF No. 16, 11 17, 36, 3Plaintiff further alleges thdhis purported comming[ing]” of personal
and nonpersonal liabilitiesmak[eq it impossible tadentify which of the labilities listed on the
financialdisclosureeport were the liabilitiesf the President, in violation of [EIGA statutory and
implementing provisions] Id. Plaintiff's one-countSecond Amended Complaiatleges the
President’s “nordiscretionary duty to specifically identify the liabilities for which he is peatly
obligated.”ld. T 46. Thanandamugype reliefhe requests would “directthe President to amend
his financial disclosure report dated May 16, 2016, for the purpose of specifieitifying any
debts he owed during the January 1, 2613pril 15, 2016 reporting period.” Id. § 51.
Additionally, in his prayer for relief, Plaintiff requests a declaratorygimeht that Defendant
violated pertinent EIGA statutory and implementing provisions “by failing to proaitid and
complete statement of his liabilities on his May 16, 2016 financial disclosure staterite at
14.

On August 14, 2017, Defendant filednaotion to dismissPlaintiffs Second Amended
Complaint. Def.’s Mot. Upon completion of briefing, this motion is now ripe for resolution.

[I.LEGAL STANDARDS

A. Subject Matter Jurisdiction under Rule 12(b)(1)

A court must dismiss a case pursuant to Federal Rule 12(b)(1) when guldbpgstmatter
jurisdiction In determining whether there is jurisdictidine Court may “consider the complaint
supplemented by undisputed facts evidenced in the record, or the complaint supplemented b
undisputed facts plus the court’s resolution of disputed factSdalition for Underground
Expansion v. Mineta333 F.3d 193, 198 (D.C. Cir. 2003) (citations omittexde alsalerome
Stevens Pharm., Inc. v. Food & Drug Adm#2 F.3d 1249, 1253 (D.C. Cir. 2005) (“[T]he district
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court may consider materials outside the pleadings in deciding whether ta graton to dismiss
for lack of jurisdiction.”). “At the motion to dismiss stage, counseled complastaell agpro
se complaints, are to be construed with sufficient liberality to afford all passitferences
favorable to the pleader on allegations of facséttles vU.S. Parole Comm;m29 F.3d 1098,
1106 (D.C. Cir. 2005). In spite of the favorable inferences that a plaintiff esceiva motion to
dismiss still that “[p]laintiff bears theburden of proving subject matter jurisdiction by a
preponderance of the evidericdm. Farm Bureau v. Envtl. Prot. Agend®1 F. Supp. 2d 84, 90
(D.D.C. 2000). “Although a court must accept as true all factual allegationsireshtin the
complaint when reviewing a motion to dismiss pursuant e RR(b)(1), [a] plaintiff['s] factual
allegations in the complaint . . . will bear closer scrutiny in resolving a 12(b)(19nrtaan in
resolving a 12(b)(6) motion for failure to state a claifVright v. Foreign Serv. Grievance Bd.
503 F. Supp. 2d 163, 170 (D.D.C. 2007) (internal citations and quotation marks omitted).

B. Failureto Statea Claim under Rule 12(b)(6)

Pursuant to Federal Rule 12(b)(6), a party may move to dismiss a complaint on the ground
that it “fail[s] to state a claim upon which refican be granted.” Fed. R. Civ. P. 12(b)(6). “[A]
complaint [does not] suffice if it tenders ‘naked assertion[s] devoidfuther factual
enhancement.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly
550 U.S. 544, 557 (2007)Rather, a complaint must contain sufficient factual allegations that, if
accepted as true, “state a claim to relief that is plausible on its faweombly 550 U.S. at 570.

“A claim has facial plausibility when the plaintiff pleads factoahtent that allows the court to
draw the reasonable inference that the defendant is liable for the misconelyed dligbal, 556

U.S. at 678.



C. Pro SeAttorney Pleadings

The Court reiterates its prior observation that an attorney proceaairsgis “presumed
to have knowledge of the legal system,” and “[a]s a result, he is not entitled to thiegahod
solicitude often afforded neattorney litigants proceeding without legal representatibernpert
v. Power 45 F. Supp. 3d 79, 81 n.2 (IC. 2014) (KollarKotelly, J.),aff'd, 618 Fed. App’'x 3
(D.C. Cir. 2015)cert. denied136 S. Ct. 1465 (2016). Nonetheless, Plaintiff's Second Amended
Complaint would be subject to dismissal even if construed as liberalhatsfa nonattorney
pro selitigant.

[11. DISCUSSION

The Coursshall begin by evaluating the “irreducible constitutional minimunPlaintiff's
standing.Swan v. Clinton100 F.3d 973, 976 (D.C. Cir. 199@)uptingLujan v. Defs. of Wildlife
504 U.S. 555, 560(1992). The redressability prong of this inquiry wilhvolve some
consideration of the standards for mandamus jurisdiction and declantefy

A. Articlelll Standing

At the thresholdDefendant argues that Plaintiéicks Article 11l standing to pursue his
claimagainst the President. Def.’s Mot. at®&arding is an element of the Cowgtsubjecimatter
jurisdiction, and requires, iessence, that a plaintiff have “a personal stake iottecoame of the
controversy. Warth v. Seldin422 U.S. 490, 498 (1975). A plaintiff cannot be a mere bystander
or interested thirgbarty, or a selappointed representative of the public interestphske must
show that the defendant’s conduct has affected them in a “personal and individualLwgy,"
504 U.S.at 560 n.1 “The law of Article Il standing, which is built on separatiofipowers

principles, serves to prevent the judicial process from being used to usurp the powers of



political branches.”Susan B. Anthonyistv. Driehaus 134 S. Ct. 2334, 23442 (2014)internal

guotationmarks omitted). The familiar requirements of Article Ill standing are:
(1) that the plaintiff have suffered an “injury in faetan invasion of a judicially
cognizable interest which is (a) concrete and particularized and (b) actual or
imminent, not conjectural or hypothetical; (2) that there be a causal connection
between the injury and the conduct complained-thie injury must be fairly
traceable to the challenged action of the defendant, and not the result of the
independent action abme third party not before the court; and (3) that it be likely,

as opposed to merely speculative, that the injury will be redressed by a favorabl
decision.

Bennett v. Speab20 U.S. 154, 167 (1997) (citingyjan, 504 U.S. at 5661), see alsd&Spokeo,
Inc. v. Robins136 S. Ct. 1540, 1547 (2016).

Plaintiff argues that Defendant’s failure to “specifically identify Irabilities” causedan
“informational injury” thatestablishesis injuryin-fact. Pl.’s Opp’n at 2. Defendantmaintains
that the statutory scheme does not impose on Defettumalleged obligatiorto sospecifyhis
liabilities. Def.’s Reply at 15 (“[Plaintiff] cannot establish such an injury here dHGA does
not actually confer a right to the ormation Plaintiff seeks-i.e., identification of personal
liabilities in Defendant’s financial disclosure form.”While Defendant’s motion was pending,
the U.S. Court of Appeals for the District of Columbia Circuit (“D.C. CircuitSuiesd a decision
finding that anonprofit organizatiofackedinformational injury that culd support standingzlec.
Privacy Info. Ctr. v. Presidential Advisory Comm’n on Election Integ8®g8 F.3d 371, 378 (D.C.
Cir. 2017) Plaintiff filed a notice to bring this case to the Caudttention, Pl.’s Notice, but he
did not take the opportunity to explain whethehow it supportsis position.Insofar as the D.C.
Circuit found that the nonproffthas not suffered the type of harm” against which the relevant
statute guardedd., Plaintiff would seem obliged to distinguish the case if he is to draw any support

from it.



The Court need not decide whether Plaintiff's alleged injury suffices farléittl standing
purposes, because the Court finds that even if there were-injéagt, and it were fairly traceable
to Defendant’s condudt, is clear thaPlaintiff's injury would notbe redressabley this Court.

Plaintiff concedes that EIGA does not supply him with a private right afratbi sue for
noncompliance with the statory scheme.SeePl.’s Opp’n at8 (“[T]he existence of a private
cause of action is not a required element of standing."at 36 (urging that “Plaintiff has a right
to judicial review, even in the absence of a statutory cafisetion”). Rather, hepursues
1) mandamughrough a cause of actiatiegedlyavailable at common law and now authodizes
well by 28 U.S.C. § 1363and 2) in the alternative, declaratory relief under 28 U.$2201 (a)f’
Id. at 22, 36-41. In order to determinezdressabilit, therefore the Courtwill need toevaluate
whetherPlaintiff can proceed against the President under the mandamus or declaratory judgment
statutes As this considerationvill requiresomeinterpretation of theinderlyingEIGA statutory
scheme and could ultimately result in dismé&sof the action,“[t]jo this extent mandamus
jurisdictionunder [28 U.S.C.] 361 merges with the meritsin re Cheney406 F.3d 723, 729
(D.C. Cir. 2005). By contrast, the Court shall not needdscussany aspectf the merits in

resolving the request for declaratory relief.

3 Because Plaintiff has invoked the statute providing generally for mandantus) the absence

of any argument that the scope of the common law cause of action exceeds thef stope
codification,the Court does nateparately consider the ongoing availability of relief at common
law. SeePl.’s Opp’n at 38 (arguing that “enactment of 28 U.S.C. § 1361 did not eliminate or
narrow the scope of the pexisting common law cause of action in mandamus cases,” without
arguing any greater entitlement under the latter). The Court is unawarg afithority indicating

that proceeding under the common law cause of action would make any difference outlis C
holding.

4 Plaintiff does not cite the statutory basis for declaratory relief in hi9€ign, but does so in
his Second Amended Complaint, 1 3.



B. Mandamus Jurisdiction

The Court here considers the requirements for mandamus jurisdiction only as part of it
inquiry intothe redressability prong éfrticle 11l standing. The mandamus statupeovides that
“district courts shall have original jurisdiction of any action in the natureasfdamus to compel
an officer or employee of the United States or any agency thereof to perforsn@aneut to the
plaintiff.” 28 U.S.C. § 13612016). Mandamuss a “drastic remedy,‘to be invoked only in
extraordinary circumstancé&s.Fornaro v. James416 F.3d 63, 69 (D.C. Cir. 200%)uotingAllied
Chem. Corp. v. Daiflon, Inc449 U.S. 33, 34 (1980)). “To show entitlementni@ndamus
plaintiffs must demonstrate (1) a clear and indisputable right to relief, (2) thgbteenment
agency or official is violating a clear duty to act, and (3) that no ade@ligrnative remedy
exists.”Am. Hosp. Ass'v. Burwel] 812 F.3d 183, 189 (D.C. Cir. 2016Y.et, even when these
jurisdictional requirements r@ met “a court may grant relief only when it finds compelling
equitable grounds.’ld. (quotingIn re Medicare Reimbursement Litig14 F.3d 7, 10 (D.C. Cir.
2005)) (internal quotation marks omitted).The party seekingnandamushas the burden of
showing that its right to issuance of the writ is clear and indisputalbte.{quotingPower v.
Barnhart 292 F.3d 781, 784 (D.C. CR002))(internal quotation marks omittedAs “Rule 81(b)
of the Federal Rules of Civil Procedure long ago abolished the writ of mandanmesdistrict
courts,” it is more “technically accurate” to refer to “mandaitype relief” rather than “petitions
for a writ of mandamus.’In re Cheney406 F.3dat 728-29.

As it has observed before, again “[tjhe Court doubts it can [ssaedamudype relief]
compelling the President to actl’ozansky v. Obama&41 F. Supp. 2d 124, 132 (D.D.C. 2012)
(Kollar-Kotelly, J.). The D.C. Circuit has made abundantly clear that it is not inclinedak bre

ground in granting mandantigpe relief against theresident.That courthas observethat it has



“never attempted to exercise power to order the Presideggrform a ministerial duty,Swan
100F.3d at 978, which is the type of duty that Plaintiff claims he seeks to erffbfseOpp’n at
39-40. See also Newdow v. Robefi83 F.3d 1002, 1013 (D.C. Cir. 2010) (finding that “injunctive
or declaratoryrelief against all possible Presidesliects and the President himself” is
“unavailable’).®

The parties dispute the ongoing validity of certain older D.C. Circuit precedents
recognizing that the courtould issue mandamus against the President asnmiaterial duty.
See Nat'l| Wildlife Fed'n v. United Stated26 F.2d 917, 923 (D.C. Cir. 198Wat’l| Treasury
Emps. Union v. Nixqrd492 F.2d 587, 616 (D.C. Cir. 197¢'NTEU).® The D.C. Circuit has
indicated “[i]t is not entirely clear . . . whether, and to what extent, theseatecigmain good
law after [the Supreme Court’s plurality opinion Fnanklin v. Massachuse(t$05 U.S. 788
(1992)].” Swan 100 F.3d at 978 (“For while the Courtiranklin explicitly left open the question
of whether a cort may enjoin the President to perform a ministerial duty, it also issued a stern
admonition that injunctive relief against the President personally is eaoekhary measure not

lightly to be undertaken.”).Assuming,arguendg that they are still vadi, NTEU and National

5The D.C. Circuit also has observed that analysighather injunctive, mandamus,aeclaratory
relief against the Presiderg availablefollows similar lines. SeeSwan 100 F.3d at 976 n.1
(“Although the following discussion is couched in terms of abitity to grant injunctive relief
against the President, similar considerations regarding a court's povgsuéorelief against the
President himself apply to Swan’s request for a declaratory judgment. lroaddié note that a
request for an injurtion based on the general federal question statute is essentially a fegaest
writ of mandamus in this context, where the injunction is sought to compel fedecalsfto
perform a statutorily required ministerial duty, and that the declaratorynjewigstatute does not
constitute an independent grant of jurisdiction.” (citations omitted)).

% In neither case did the D.C. Circuit actually issue such relgde NTEU492 F.2d at 616
(recognizing authority to issue mandamus but finding it “most apiatep to “opt instead” to

issue declaratory reliefNat'| Wildlife Fed'n, 492 F.2d at 92@8 (exercising discretion not to
issue mandamus or declaratory judgment).
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Wildlife could support Plaintiff's assertion of mandamus jurisdiction only if Defendant’s
compliance with his disclosure obligations was a “ministerial” duty, which thet @oesently
shall consider.

“A ministerial duty is one thatdmits of no discretion, so that the official in question has
no authority to determine whether to perform the dut$gan 100 F.3d at 977 (citing, e.g.,
Mississippi v. Johnsoi’1l U.S. (4 Wall.375, 498 (1866)"a ministerial duty . . . is one respect
to which nothing is left to discretion”)Plaintiff's argument thdtdisclosure of the specific loans
for which the President is liable” is a “ministerial duty,” Pl.’s Opp’n gti$Aotfacially plausible
The EIGA does not specify that onlgnsonal liabilities are to be listed, and it does not expressly
prohibit the listing of no-personal business liabilitie®efendant argues that he therefdie not
have a ministerial duty, but rather had the discretion to choose how he would compilgewith
EIGA’s requirements.SeeDef.’s Mot. at 14 (refuting argument of “nahscretionary duty”);
Def.’s Reply at 8 disputingPlaintiff's argument that “his case is distinguishable because he is
seeking to compel performance of a ribseretionary, minigrial duty”).

It is true that “a ministerial duty can exist even ‘where the interpretation of ntr®ltiog
statute is in doubt,” provided that ‘the statute, once interpreted, creates a peyarhlpgation for
the officer to act.”” Swan 100 F.3d at 978 (quoting3th Regional Corp. v. U.S. Dep'’t of the
Interior, 654 F.2d 758, 760 (D.C. Cir. 1980But, as stated abovb,U.S.C. app. 4 802(a) and
5 C.F.R. 8 2634.3080 noton their facegive any indication o requirement that Defeadtdo
as Plaintiff wantsnor do theyestablish that Plaintiff has a “clear and indisputable” rigtibtoe

Defendant to do sb The Courthereforeneed not entertain Plaintiffarguments about the policy

’ Plaintiff also makes an argument that Defendant contravened the instructionsQsBEHeorm
278e. Specifically, he says that Defendant should have written “None” if he hadpomable
liabilities.” Pl.’s Oppn at 27. But that is not what the instructions say. The instructions indicate
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intent of Congress Gen. Elec. Co. v. .P.A, 360 F.3d 188, 191 (D.C. Cir. 2004) (“[W]hen the
statutory text is straightforward, there is no need to resort to legislativeylilstoEven if the
Court were obligated to examine the legislative histdMaintiff’'s various citationsdo not
evidence aongressional desire frohibit Defendant frondisting nonpersonal liabilitiesn an
exercise of his discretiorSeePl.’s Opp’n at24-26 (citing, e.g.,S. Rep. No. 98470, 95h Cong.,
2d Sess. (1977), p. 119 (“an owner of an interest in a corporaguhnotist a loan on which he
is not personally liable” (emphasis added)nd Plaintiff cites no case law for the specific
proposition that Defendant has a ministerial duty to specify his personal lighiitcomplying
with EIGA. “The distinction between discretionary and ministerial duties is . . . critical inahés
because the courts do not have authority under the mandamus statute tnpgiarernment
official to perform a discretionary duty. Swan 100 F.3d at 977.Plantiff seeks a favorable
exercise of Defendant’s discretion to determine how he wanteaimplywith EIGA’s Part 8; the
Court is without power to compel a decision in Plaintiff's faviirDefendant chose to disclose
more than strictly necessary, thatudebnot be unlawful on the basis of any provision that Plaintiff
cites.

In light of controlling precedenthe Courtwould hesitate to issue mandamesen if
Defendant’sduty to specifically disclose personal liabilitiegere ministerial, but because the

Court has found that it ediscretionary duty, the Coutainnotdo so Becausehe Court is unable

that the filer should “write ‘None’” “if you do not have anything to repoéf.’s Ex. 1, ECF No.
20-1, at3. Defendant evidently had something to report, otherwise paddyrnewould have
written “None.” Even if Plaintiff had accurately characterized the instrugtiois important to
note thatDefendants not asserting that headno reportable personal liabilitiesWere Plaintiff
correct that nospersonal liabilites should be disaggregated, Defendant still would not have
written “None” because hevidentlyhad someersonal liabilities to list.Cf. Def.’'s Reply at 13
(“[T]here is no express representation in the form that all liabilities listedeasernmal ones; nor is
such a representation implied, because a financial disclosure report malylaehtain both
personal and nopersonal liabilities.”).
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to redress any injurin-fact that Plaintiff may have, Plaintiff lacks standing to seek mandamus
type relief against Defendant.

Plaintiff's remaining arguments are without merkdere, the Court shall address only a
few. Leaving aside the finding that mandamus cannot iagaest the President in this case,
Plaintiff's argument that Defendant has a duty to Plaintiff that ceujigbort mandamugewise
fails. SeePl.’s Opp’'n at 67. The EIGA provides for the filer's duties to the FEC and OGE but
not to the public; the onlpertinentduty owed tdPlaintiff is OGE’s duty to provide a copy of the
filer's report upona request meeting the appropriate conditioBgee5 U.S.C. app. 4 88 103(c),
(e); 10%b). “Plaintiff is conflating the public’s right tacces®xecuted reportgvhich is explicitly
codified in EIGA) with a public right to seek a court order compelling a filer tondnoe
supplement theontentsof a financial disclosure report (which is not codified or even suggested
in EIGA).” Def.’s Reply at 8. Only if Plaintiff had a clear and indisputable right and the
President owe@ duty to him would the Court need to pass on the adequacy @ltanyative
remedy, andultimately whether‘compelling equitable grounds” warranted an exercisethef
Court’sdiscretionto grant mandamus.

The Courtalso observesthat the implications that Plaintiff circuitously draws about
“unrelated business liabilitiessee generallf?l.’s Opp’n at 3636, are inappositePlaintiff argues
in effect that OGE gdiance did require reporting afdefined set ainrelated business liabilities,
but because “none of the business liabilities listed in Part 8 were unreldtedmetations of that
businessentity,” Defendantshould not haveeported any liabilities (here, business liabilities)
except personal liahiles. See idat 3334. The Court has found that the applicable statutory and

regulatory provisions do not prohibit the President from disclosingprosonal liabilities together
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with his personal liabilities. Plaintiff's discussion of the OGE guidadoes not alter that
assessment, nor save Plaintiff fromatssequences

In response to the parties’ various points about enforcement, the ii@aest that the
statutory scheme is not without mechanisms for holding the putative erramb flecount. The
Attorney General has authority to sue ¢ertainfalse or deficient reports provided that the filer
had the requisite scienter. 5 U.S.C. app. 4 88 104(a). Moreover, OGE has a role in reviewing
submitted reports and can refer a filer whom OGE maasbnable cause to believe” fits the
aforementioned profile to the Attorney General for prosecutitth. 8 104(b). There is no
indication that either OGEr the Attorney Generalought enforcement in this case.

C. Declaratory Relief

As it did with mandamus jurisdiction, the Court also considkrslaratory relief onlyo
the extent necessary to determweetherPlaintiff's grievance is redressable and consequently
accords him standinglhe Declarairy Judgment Act provides that

In a case of actual contrensy within its jurisdiction . . any court of the United

States. . . may declare the rights and other legal relations of any interested party

seeking such declaration, whether or not further relief is or could be solgt.

such declaration shall have the force and effect of a final judgment or dadree a

shall be reviewable as such.
28 U.S.C. § 2201(qR016). As the use of the word “may” suggests, “[t]his language is permissive,
not mandatory: even when a suit otherwise satisfies subject matter jurisdicteregjuyssites, the
Act gives courts discretion tietermine ‘whether ahwhen to entertain an actioh.Swish Mktg.,
Inc. v. FTG 669 F.Supp.2d 72, 76 (D.D.C2009) (quotingwilton v. Seven Fall€o, 515 U.S.
277, 282 (1995))See alsoMedimmune, Inc. v. Genentech, |n849 U.S. 118, 136 (2007)

(observing thathe Declaratorydudgment Act “has long been understood ‘to confer on federal

14



courts unique and substantial discretion in deciding whetheectare the rights of litiganty’
(quotingWilton, 515 U.S. at 286).

As noted above, some older D.C. Circuit precedecdgnizes that declaratory relief can
be issued against the PresideBeeNTEU, 492 F.2d at 616 (declaring “constitutional duty” of
President tassue pay increase to certain public employees pursudegisbation). But as also
indicated,the D.C. Circuit has subsequengyestioned whether this case law remains valid after
Franklin. See Swanl00 F.3d at 978 And as of 2010, the D.C. Circwopined that “a court-
whether via injunctive or declaratory relietloes nosit in judgment of a President’s executive
decisions.” Newdow 603 F.3d at 101@&mphasis addedgiting Mississippj 71 U.S. (4 Wall.) at
499 (quoting Chief Justice John Marshall the propositionthat “enfording]” presidential
performance is “an absurd and excessive extravagamnc&Whan 100 F.3d at 976 n.1That
assertion inNewdowfollowed the ourt’s distinguishingof a Supreme Court caskat found
standing in a challenge to a President’s statutory power, but did not cdmnseexecutive
decisions.Newdow 603 F.3d at 1012 (citinGlinton v. City of New York24 U.S. 417 (1998)).

Moreover, it is not clear that the Court even would have jurisdiction to grant deglarator
relief, for “the declaratory judgment statute does not constitute an indepegdarit of
jurisdiction” Swan 100 F.3d at 976 n.lf NTEUI s still valid,the D.C. Circuit has indicatetat
the mandamus statute is a possiblésgictional hook for a grant of declaratory judgmeBiee
NTEU, 492 F.2d at 616 (“[B]ecause in this case subject matter jurisdiction is presensecton
1361, this Court [i.e., the D.C. Circuitjay utilize the tool of declaratory relief.”But because

this Court has found that Plaintiff may not avail himself of mandamus jurisdiction, and becaus
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Plaintiff does nopresentlyargue any dter basis for jurisdictiafthe Courfiindsthat Plaintiff has
not proven by a preponderance of the evidence that the Cowtidj@ast matter jurisdiction over
hisrequest foa declaratoryjudgment.
V. CONCLUSION

For the foregoing reasons, the Court finds that it cannot igseigelief that Plaintiff
requests in thisase, and accordingly cannot redress Plaintiff's grievaBeeause Plaintiff lacks
Article 11l standingthe CourtherebyGRANT S Defendant’q20] Motion to Dismiss the Second
Amended Complaint and DISMISSES this case.

An appropriate Order accompanies this Memorandum Opinion.
Dated: April 10, 2018

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge

8 In his Second Amended Complaint, Plainé$sertsjurisdiction not only pursuant to the
mandamus and declaratory judgment statutes but also pursuant to 28 U.S.C. § 1331, which
provides forgeneralfederal question jurisdiction. 2d Am. Compl., ECF No. 21, H8wever,

Plaintiff does not mention federal question jurisdictmywhere in his Opposition to Defendant’s
Motion to Dismiss. In light of this omission, anddause Plaintiff concedes that EIGA does not
providefor a private right of actiorgs e Court discusses above, the Court considers Plaintiff to
have conceded any argument that he can sue purely on the basis of a federal question
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