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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OLIVIER KAMBALA WA KAMBALA,
Plaintiff,
V. Case No. 17-cv-00451 (APM)

CHECCHI & COMPANY
CONSULTING, INC., et al.

Defendants.
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MEM ORANDUM OPINION AND ORDER

INTRODUCTION

Days after a heateatgumentwith a coleague, Plaintiff Olivier Kambala wa Kambala was
fired from his position with Defendant Chdét@nd Company Consulting, Incaconsulting firm
based in Washington, D.Qhat performs international development worRefendant retained
Plaintiff to play a key role in administering acontract that theUnited States Agencyor
International Developmerwarded to Defendant implement a project in Mali. Plaintiff is a
citizen of Congo andiorked exclusively in Mali.

Plaintiff allegesthatDefendantired him becausef his race and national origiin violation
of fedeml and District of Columbia lawand thathis termination breachedthe terms of his
employment In addition, Plaintiff alleges that Defendant defamed him by teliogeign
governmentofficials and norprofit workers that Plaintiff was fired because he assaulted a
superior Defendanseeks judgment on the pleadings on these claims. For the reasons that follow

Defendant’spartial motion for judgment on the pleadings granted in part and denieid part.
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. BACKGROUND
A. Factual Background
1. Termsof Plaintiff’s Employment

This caseoriginates out of a contract awarded t®efendantChecchi and Company
Consulting, Inc. to administer a project for th&nited States Agency fointernational
Development (“USAID”) in Mali, known as the Mali Justice ProjPBtroject”). SeeSecad Am.
Compl., ECF No020 [hereinafter Second AnCompl.], 1, XI; Def.’s Answer, ECF No. 21
[hereinafter Answer],  Ill The terms of Defendant’s contract with USAdPecontained ina
“Task Order signed by ChecchiVice Presidelames L. Agee ar@lUSAID representative See
Second Am. Complf XI; Second Am. Compl., Ex. 1, ECF N@®-2 [hereinafter Pl.’s Ex], at 7~
8.1 Underthe terms of the Task Order, the Mlistice Project was commence oDecember 8,
2015, and run for three to five yearBl.’s Exs. at7; seeSecondAm. Compl. § XVIIIn.3.

In or around December 2015Defendanthired Plaintiff Oliver Kambala wa Kambala
citizen of Congowho is blackto help run théProject Second Am. Complf[{ I, IlI, XXXI(c); see
Pl'sExs.at 1-7. The parties entered into a writtdEmployment AgreemeritdatedDecember 11,
2015 that memorializes the terms of Plaintiff's employment. sFEXs. at 1. i§ned by Plaintiff
and Agee the Employment Agreement assigned Plaintiff the positdn“Depuly Chef of
Party/Component 2 Leadefior a term of one yeabeginning January 4, 201&though the contract
could be extended by mutual agreemddt.at 1, 5.

This case turns on two provisions of tmployment AgreementThe first isArticle 8 of
the Employment Agreemd, titled “Termination Conditions,” whicHists the conditions under

which Defendanbr Plaintiff could terminatetheir relationship Id. at 2-3. The Article contains

L All pincites to Plaintiffs’ exhibits, which are attach® his Second Amended Complaint, are to the CM/ECF
generated page number.



four subsections.The first three set forth specific circumstances under which diteéndantor
Plaintiff could end their arrangemerior example,if Defendant did not pay Plaintiff, if Plaintiff
violated arule of conductontained in the Task Order,if USAID requested a personnel change.
Id. None of thosethree subsections are pertinent to the parties’ dispute, howeVee key
subsection ighe final ong 8(D), which grantdoth partieghe power to terminate theelationship
“with or without caus by written notice of at least thirty (30) days in advandd.’at3. Defendant
would invoke subsection 8(D3omel0 months latewhen it terminated Plaintiff. Answer  XIX.
The second critical provision of the Employment Agreement is Article tifldd

“Controling Instruments.”Pl.’s Exs.at 4. That Article makes clear that the “Prime Contract”
that is, theTask Ordewunder which USAID hired Defendanialsopotentially cordins termsthat
goverred Plaintiff's employment. Article 14 statesin relevant part “In the event of a conflict
between the Prime Contract and this Agreement, the Prime Contract skal.’cdd. The Task
Order, as it turns outgontains a provision that addresses the termination of certain key employees
including Plaintiff Id. at 8. Clause F.7, titled “Key Positions/Personnel Requiremesiiates
that certain positions and persons named to those positions are “considenaél ees¢he
successful implementation of the contrachd’. The Clause goes on to state:

Prior to replacing any of the specifigndividuals, the Contractor

must notify both the CO and the COR reasonably in advance and as

soon as possible, and mustbmit written justification (including

proposed substitutions) in sufficient detail to permit evaluation of

the impact on the contact. No replacement wil be made by the

Contractor without the written consent of the Contracting Officer.

Id. Plaintiff is expressly identified as a “key” person whose potential removal is stijéite

terms of Clause F.7.



2. Plaintiff’'s Termination

Plaintiff moved from South Africa to Mali to begin wofér Defendant, and took steps to
relocatehis wife and childrento Mali as well Second Am. Compl. 1 XV, XVI.During his
tenure Plaintiff was involved in amltercation with a white, Frendo-worker, Francis Saudubray
Second Am. ComplfXIX, XX; Answer 11 XIX, XX As Plaintiff tells it, Saudubray “sirmed
into [Plaintiff's] office” on October 13, 2016, and began ‘“insulting [Plaintiff], claiming that
[Plaintiff] was incompetent” becaus$e had not invited Saudubrayto a recent work meeting.
Second Am. Complfl XX. Saudubray‘pointed his hands at [Plaintiff's] face, shouting]laitm]
and calling [him] all sorts of names.”ld. When Plaintiff asked Saudubray to leave, “[a]n
altercation occurred between” the twial.

Saudubrayevidently reporteda different story to Defendgnclaiming that Plaintiff
assaulted him.1d. § XX; Answer § XX.This prompted Defendant tadispatch Senior Project
Manager Kelly Gavagan from its District of Columbia office to Mali ortdDer 17, 2016 Second
Am. Compl. TXXV ; Answer 1 XIX, XXV. GavagannterviewedPlaintiff and others who were
aware of the incident, thougBavagandid not speak to everyone that Plaintiff suggested might
have relevant information.Second Am. Compl. T XXVAnswer { XXV.

Defendant fired Plaintiffsoon after On October 19, 2016Gavagan told Plaintiff that
Defendant's “Main Office in D.C. [had] decided to terminate [Pi&Efi employment
agreement,” effective the very next dagecond Am. Complff XXVIII ; Answer T XXVIII. A
termination letteron companyeitterheaddated October 20, 2016, signed by Agee laawring
Defendant's Washington D.C. address, folowed Gavagan's notification minétion Id.

T XXIX; Answer § XXIX; Def.’s Errata, ECF No. 23, Attach. 1, ECI6. 231 [hereinafter

Termination Lettgl. The letter stated that Defendant was firing Plaintiff, effective imaety,



pursuant to Article 8(D)-the atwil provision—of the parties’Employment Agreement.ld.

1 XXIX; Answer | XXIX; Termination Letter The letter did noexplicitly state that Plaintiff had
been fired becausetbfe altercation with Saudubrayor dd it reference taincident. Termination
Letter; see alscAnswer { XXXI(b) (“Checchi Consultihg admits that it terminated Plaintiff’s
employmentin accordancith Article 8(D) of the Employment Agreement and that it disciplined
no one for what transpired between Plaintiff §agncis] Saudubray.”).

Defendantllegedly thertold othersabout Plaintiff's termination.According to Plaintiff,
ata November 25, 2®, Rule of Law meeting at the Dutch Embassy in Bamako, Mali, an unnamed
“Checchi representative‘communicated about [Plaintiff’'s] departure from Mali as a redutof
[Plaintiff] beating up[his] superior and (2) being terminated by the employer fat thason.”
Second Am. Comply XXXlll(a). A “dozen” representatives from embassies, countries, aid
organizations, and the United Natioatended the meeting, although Plaintiff doesidentify
by name the people wiheardthe alleged defamatorgtatement Id. But, according to Plaintiff,
the meeting’s organizeRoelof Havemann, the First Secretary of the Dutch Embassy, either heard
the satementdirectly or got wind ofit, becauseHavemann confirmedo Plaintiff whatthe
“Checdi representative’had said. Id. Phintiff suspects that the story eventualy reached two
potential employershecause they did not hire him fopen positions that hesought after his
termination 1d. T XXXIII(b).

B. Procedural History

On March 10, 2017, Plaintiff, proceeding pro se, ddeféndanbver his terminationSee
Compl., ECF No. 1. Hamended his complairgpproximatelythree weeks laterSeeAm. Compl.,
ECF No. 4 In responseDefendansought a court order enjoining a relagetitration that Plairfti

had initiatel. SeeDef.’s Mot.to Enjoin Arbitration, ECF No. 8, at&. The courgranteche motion



on May 4, 2017, finding that Plaintiff had waived his right to arbitrate by féingh SeeMem.Op
and Order, ECF No. 15.

In turn, Plaintiff fled a Second Amended Complairdin May 9, 2017, whicladvanced
additional allegationsand namedChecchi, Agee, and Gavagan as defendaBtseSecond Am.
Compl. TheSecond Amended Complaitontainsthe following claims: (1) breach of contract
and promissory estoppegl2) tortious interference withontractand/or tortious interference with
business expectancy{3) discrimination inviolation of Title VII violation, 42 U.S.C. § 2000et
seq; (4) discrimination inviolation of the District of Columbia HumaRights Act D.C. Code
§ 21401.01 et seq, and (5) defamation.Id. Defendant Checchansweredn May 23, 2017,
andfiled a Motion for Judgment on the Pleadintjgt same dayAnswer;Def.’s Mot. for J on
Pleadings ECF No. 22 [hereinafter Def.’s Mot.], D&f Mem. of Roints and Authorities in Supp.
ECF No.22-1 [hereinafter Def.’s Mem.].That motion is now ripe for the court’s consideration
1.  LEGAL STANDARD

A party may move for judgment on the pleadings, pursuant to Felalalof Civil
Procedure 12(c), after the pleadings are close@dnly enough so awmt to delay trial. Fed. R.
Civ. P. 12(c). The standard for reviewing a motion for judgment on the pleadiegséastially
the same as that for motions to dismiss uritlele 12(b)(§. Brown v. Dist. of Columbi&249F.
Supp. 3d 439, 44@D.D.C. 2017). The court constrieethe complaint in the light most favorable
to the noAmoving partyand accepts as true all factual inferences drawn frorplealled factual
allegations. Coleman v. Distof Columbia 828 F. Supp. 2d 87, 90 (D.D.C. 2011uddgment is
appopriate when aomplaint fails to state a claim upon which relief can be grantéd.(internal
citation andquotation marks omittgd As with a motion to dismissthe court should grant

judgment on the pleadings if the facts alleged in the complaint do not &raiglet to reéf above



the speculative levelorif they “fail to state a claim to relief that is plausible on its facBell Atl.
Corp. v. Twombly550 U.S. 544, 555, 570 @@7). But whie the granting of a motion to dismiss
“typically merelymeans that the plaintiff has failed to satisfy one of the procedural préssguis
when asserting a claim for relief, the granting of a motion for judgment on twediphs
“theoretically is directed towards determination ofhe substantive merits of the controversyl[.]”
United States v. All Assets Held at Bank Juylatd F. Supp. 3d 82, 88 (D.D.C. 2017) (quoting 5C
CHARLES ALAN WRIGHT, ARTHURR. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND
PROCEDURES 1369 (3d ed. 2017)).Consequently, courts grant motions under Rule 12(c) only
when “it is clear that the merits of the controversy cafably and fully decided in this summary
manner.” Id. (quoting Wrightet al, supra § 1369)).

When evaluatinga motion for judgment on the pleading®ie court may rely on the
pleadings, the exhibits to the pleadings, and any judicially noticeable daasséss whether the
movant has met its burderSee Allen v. U.S. Dejpof Educ, 755 F. Supp. 2d 122, 125 (D.D.C.
2010) Here, the court considerdalptiff's Second Amended Complainthe exhibits attached
thereto, and Defendant’'s Answer.

V. DISCUSS ON

A. Title VII Claim

The court begins with Plaintiff's claim under Title VIRlaintiff alleges thaDefendant
fired him because hie black and because l®a citizen of Congoin violation of Title VII of the
Civil Rights Act of 1964, 42 U.S.C.Z00eet seq SeeSecond Am. Complf[f IX; XXXI(a), (c),
(d). Defendant seeks judgment on the pleadings as to that claine ground thaPlaintiff, as a

nonU.S. citizen who did not work in the United States, is not protected byVIitle



Title VII prohibits discrimination in employment based on an “individual€eraolor,
religion, sex, or national origin.” 42 U.S.C. § 20fa)(1) The statute’grotections do not,
however, extend to all persons who are employed doya@redemployer. By its very termsTitle
VIl “affirmatively grants protection only to ‘a citizen of the United Stédtesith respect to
employment in a foreign catry. Shekoyan v. Sibley Int409 F.3d 414, 421 (D.C. Cir. 2005)
(quoting 41U.S.C. § 2000e(f)).Thus,United States citizenaorking for covered employersutside
of the countryfall within the protections ofitle VI, see42 U.S.C. § 200e(f), butsimilarity situated
nonUnited States citizens do net2 U.S.C.§ 2000el(a); see als@®?9 C.F.R. 81614.103(d)(4)
(stating that [a]liens employed in positions, or who apply for positionsated outsle the United
States’are not protectgd A covered employer, therefore, cannot be subject to Title VII liability
for discriminatory acts against a Rbomited States citizeemployeeworking abroad.

A straightforward application of the foregoing principles compels dismafsBlaintiff’s
Title VII claim. Plaintiff is a citizen of Congwho wasemployed by a United States corporation
in Mali. Second Am. Compl. T I. He therefore does not enjoy the posteadi Title VII. See
Shekoyapd09 F.3d at 422cpncluding thatonresident foreign alien was outside Title VII's
protectionseven though employer’s hiring decision and subsequent employment decisions about
the employeenvere made within the United States)

Plaintiff contends that because the Equaimployment Opportuty Commission
(“EEOC) issued him a rightto-sue letterjnstead ofrejecting his clainoutright, heis eligible for
Title VII's protections. SeePl’s Oppn to Def.’s Mot. for J.on the Pleadings, ECF No. 25
[hereinafter Pl.’s Opp], at 23-24. But this argument misapprehendse meaning o# rightto-
sue letter. The purposef suchaletter ismerelyto notify an employeehatthe EEOChas decided

against fiing a civii actionon the employee’s behalf.See 42 U.S.C.82000e5(f)(1). An



employee’s receipt of the right-sue letter also starts the time within which he must bring suit in
federal court. 29 U.S.C.826(e). A right-to-sue letter cannphowever,confer rights that the
statute does notThe letterPlaintiff receivedtherefore does not grant him aitle VII claim. See
e.g,Boustany v. Xylem In@235 F. Supp. 3d 48@91-96, 498 (S.D.N.Y. 2017)dismissing Title
VIl claim brought bynonU.S. citzenwho wasemployed outsel of the United Statdsecausé¢he
plaintiff was outside the reachof Title VII, even though plaintiff ha@&ked arighto-sue lettey.

B. District of Columbia Human Rights Act Claim

Turning next to Plaintiff's claim under the District of Columbia Humagh®i Act
(“DCHRA?”), Plaintiff alleges as he does in his Title VII claithat Defendant fired him because of
his race and national origin violation ofthe DCHRA D.C. Code §2402.11(a)(1) Second Am.
Compl IXXXI(c); XXXII . Defendantasserts that Plaintiff cannativance a discrimination claim
under the DCHRA because that statute does not“patraterritorial’ applicatior—that is, itdoes
not have application outside the United Stat8seDef.’s Mem. at 10

A discrimination claim can arise unde¢ine DCHRA when either the discriminatory
employmentdecision was ade in the District of Columbiar the effects of that discriminatory
decision were felt in the in the DistricMonteilh v. AFSCME, AFCIO, 982 A.2d 301, 3045
(D.C. 2009). In Monteilh, theD.C. Court of Appeals cotidered whethea plaintiff who lived and
worked outside of th®istrict could bring aDCHRA claim against his District of Columblzased
employer. Id. at 30:02. The plaintiff “never performed any work, nor applied for any position,
within the District of Columbia.” Id. at 302. Yet, the court inMonteilhconcluded thathe
plaintiff's claim fell within the scope of th&®CHRA because hisesmployer “ha[d] made a
disaiminatory decision in the District of Columbia, although the effecote heen felt elsewhere.”

Id. at 304. The court explained thats interpretation of the DCHRA “is most faithful to the



statutory language and purposéd’. The court observed thte statute’s text announces a “broad
prohibition” against discriminatory adig employersandthatthe D.C. Council's intent in passing
the statute was to eliminate discrimination in the District of Cailumld. “The gravamen of the
statutory proscription is discriminatioasdefined; the happenstance of where the conduct works
its consequences was not reasonably meant by the Council to be ‘the fedtical issue.” Id.
(cttation omitted). Thus, the courtheld that although merely alleging than employer is
headquartered in the District of Columbia or has offices here would not be donoomgiicate the
DCHRA, the DCHRA's protections applgo long as the alleged discriminatory decision is made
in the District of Columbia, or its effects ardt teere, or both Id. at 305. Ultimately, ifMonteilh

the court remanded the matter for further fact development.

Applying Monteilh here Plaintiff has stated a claim under the DCHRApecifically,
Plaintiff allegesfacts that, if trueestablishthat Defendant’s decision to terminate him was made
within the District of Columbia. FirstPlaintiff allegesthat Gavagan who investigated the
altercation in Mali,“announced to me thath@cchi Main Office in D.C.’made the decision to
terminate him. Second Am.Compl. 1 XXVIIl. Defendant admits # alegation. Answer
T XXVIIl.  Second, the October 20, 2016, termination lestieggestghat the decision to fire
Plaintiff was made in the District of Columbia The letterwas printed oncompanyletterhead
bearing a WashingtorD.C.,addressand was signed bpefendant’s Vice Presidemigee whose
office Defendant admits is located at the company's Washington,, 8&d@ress Second Am.
Compl. 17 V, XXIX; Answer 11 V, XXIX; Termination LetterThese allegations amaufficient,
at this early stage of the litigation, situate the alleged discriminatory act in the District of

Columbia and therefongermit Plaintiff's DCHRA claim to proceed.

10



Defendant advances a number of arguments to suppwivitsthat the DCHRA does not
have “extraterritorial” reach and therefore is inapplicable here. FirsgnDaiurges the court to
interpret the DCHRAconsistently with Title VI) as the D.C. Court of Appeals often doasd
conclude that the DCHRA algtmesnot to reach discrimination against AJrS. citizens working
abroad. Def.’s Mem. at 89. While it is true that the D.C. Court of Appeals generaly follows
cases construing Title VII when interpreting and applying the DCHRA, tlaatipe holds true
only insofar as the two acts “use similar words and reflect a isipilapose.” Estenos v.
PAHO/WHO Federal Credit Unigre52 A.2d 878, 886 (D.C. 2008). Here, following Title VII
casegvould beinappropriate because the text of the two statdiffer in a critical respect. While
Title VIl expressly excludes ndn.S. citizens employed in a foreign country from its definition
of “employee,” see42 U.S.C. 8000e(f), no such limitation exists in the DCHRA'’s definition of
“employee,” seeD.C. Cale §2-1401.02(9) (defining an “employee” to mean “any individual
employed by or seeking employment from an employer,” except unpaid interns). abes, c
interpreting Title VIlis inapplicability to norU.S. citizens atmad offer no guidancabouthow to
interpret theapplicability of the DCHRA to such persons.

Next, Defendant contends that the principle of statutory construction that psesum
Congress did not intend for a federal statute to apply extraterritorizigss a contrary intent
appears, shddi be applied to legislation drafted by the D.C. Council. And, becauseGhdrB
contains no clear expression of an intent to applyond the territorial jurisdiction of the United
States, Defendant maintains, the Act has no application in this €efes Mem. at 9(citing
Morrison v. Nat'l Austl. Bank Ltd561 U.S 247, 255 (2010)). That interpretative principle,
however, is not controling here because Plaintiff is not asking the court to tappDCHRA

outside the territory of thenited StatesSee Envtl. Def. Fund, Inc. v. Mass8§6 F.2d 528, 531

11



(D.C. Cir. 1993) (stating that &n extraterritorial application of a statute involves the regulation of
conduct beyond U.S. bordé&ys To the contraryPlaintiff's claim is that Defesiant engaged in a
discriminatory actfiring him because of his race and national orgwithin the District of
Columbig where the termination decision was mad&ccordingly, he presumption against
extraterritorial application of federal lalWwas no application here and thdses not support
Defendant’'spreferred interpretatiorof the DCHRA. Seeid. (observing that “the presumption
against extraterritoriality is not applicable when the conduct reguigtelde government occurs
within the United Statés

Finally, Defendant points to the D.C. Counci’s expression of intamtained in the
DCHRA as evidence dfs limited application. Defs Mem. at 10. Specifically, Defendant cites
two D.C. Code provisions: (1) D.Code 8§ 21401.01, titled “Ineént of Council,” which provides
that “[ijt is the intent of the Guncil of the District of Columbia, in enacting this chapter, to secure
an endn the District of Columbido discrimination for any reasather than that of individual
merit” (emphasis add®; and (2) D.C. Code §-2402.01, which states that “f&ry individual
shall have an equal opportunity to participate fully in the economic, cultadchintellectual life
of the Districtand to have an equal opportunity to participate in all aspects’of(dimphasis
added).Defendant relies on the italieid portions of theeprovisions as evidence that the Council
did not intend to apply the DCHRA beyond the Distsidtorders Def's Mem. at10. The D.C.
Court of Appeals, however, rejected that very argunmektonteilh. 982 A.2d at304-05 (noting
the defendant’'s argument invoked D.C. Code1&@.01) It therefore gains no traction here.

Accordingly, the court concludes that the DCHRA reaches the discriminaionguct

alleged by Plaintiff. He therefore has stated a plausible claim undestahate.

12



C. Defamation Claim

Next up is Plaintiff's defamation clainPlaintiff allegesthat Defendantlefamecdim when
a ‘representativeof the company told unspecified attende¢sheRule of Law meetingheld at
the Dutch Embassin Bamako, Mali,on November 25, 201@hat Plaintiff had been fired because
he hadassaultedhis supervisor. Second Am. Comply XXXl li(a). Although Plaintiff does not
identify the attendedistenersby name or positignhe does allege the defamatory statement was
made to various dignitaries and that Hiest Secretary of the Dutch Embassy, who convened the
meeting, confirmed that Defendahadspreadhe story. Id. Defendantcontends that Plaintiff’s
claim fails for lack of particularity. Def.’s Mem. at 1812.

To state a claim for defamation under District of Columbia 3anwplaintiff must allege:
(1) the defendant made a false and defamatory statement concerning the gRjrtti& defendant
published the statement without priviege to a third party; (3) the defémdant in publishing
the statement was at least negligent; and (4) either tlgengtat was actionable as a matter of law
irrespective of special harm, or that its publication caused special Rosen v. Am. Israel Pub.
AffairsComm, 41 A.3d 1260, 1256 (D.C. 2012 A statement is defamatory “if it tends to injure

[the] plaintiff in his trade, profession or community standing, or lower him in the estimatibe of

2 Defendant appears to construe the Second Amended Cotgdacontaining two defamation clainsne,
concermning Plaintiff's unsccessful job applicationandthe second concerning the statement allegedly made at the
November 25, 2016, meetinggeeDef.’s Mem. at 11. But Plaintiff's allegation concerning binsuccessful job
applications arise owff the statement at the November 25 meet®ee, e.g Second Am. Compl. T XXXIlI(b) (“I

am of the view that such silencefollowing my applicationis a result ofthe change of perceptionon my person by
the outgoing director following the slander of my namehia rule of law coordination meeting who in tum
communicated the information [to] the people in charge of reazuit. .. .”). Therefore, the court only considers
the alleged statement made at the Dutch Embassy as the basimfdf Blalaim.

3 Notwithstanding the utterance of the alleged statement in Malparties both assume that District of Columbia
law applies.SeeDef.'s Mem. at 11 n.8; B Oppn at 26. “Generally, when the parties do not rais ésthiee of the
applicability of foreign law, a court is under no obligatio apply foreignlaw and may instead apply the law of the
forum.” Oparaugo v. Watts884 A.2d 63, 70 (D.C. 2005) (quotiRymer v. Poql574 A.2d 283, 285 (D.C. 1990)

In light ofthatgenerarule and the briefing on this issue, the court appliesibisif Columbia law to Plaintiff's
defamation claim.

13



community.” Competitive Enterinst. v. Mann150 A.3d 1213, 1241 (D.C. 201Gleration in
original) (quoting Guilford Transp. Indus., Inc. v. Wilnef60 A.2d 580, 594 (D.C. 2000)).

Defendant argues th&faintiff’'s claim falls short because Plaintiff has not identifigne
“alegedly false words,” the name of the alleged speakelthe names of the listeners who heard
the statement. De&’Mem. at 12. Defendantbelieves these deficiencies are fatal to Plaintiff’s
claim becausé readsDistrict of Columbia lawasrequiring the pleading oflefamation claimsy
alleging the time, place, content, speaker, and listener of a defamaterpent.Id. at 10-12

This argument misses the markor startersgontrary to Defendant’s reading of the law,
the D.C. Court of Appeals has rejected the imposition of any heightened plssaiard with
respect tadefamationclaims including that the plainfifidentify the speaker and the listeneBee
Clampitt v. AmUniv., 957 A.2d 23, 43 (D.C. 20080paraugo v. Watts384 A.2d 63, 76 (D.C.
2005); see also Intelsat USA Sales Corp. v. J@iebh Inc,935 F. Supp. 2d 101, H18 (D.D.C.
2013) (explainingthat cases stating that District of Columbia law requires the “fitaee, content,
speaker, and listener” to state a defamation claim are mistaken). Rashdat &fi Columbia courts
“focus . . .on whether ‘the factual allegations in the appellant's complaint areisniffto permit
the opposingparty to form responsive pleadings[.] Solers, Inc. v. Do@77 A.2d 941, 948 (D.C.
2009) (quoting Oparaugq 884 A.2d atr6-77). Plaintiff readily has met that standard. More
importantly, the pleading requirementsnder District of Columbia law areinapplicable because
Plaintiff has filed suit in federalaurt, where thd-ederal Rules ofivil Procedure governSee
Fed. R. Civ. P. 1 (“These rules govern the procedure in all civi addsproceedings in ¢h
United States district courts ..”). Under Rule 8(a)Rlaintiff is required only tgrovide a “short
and plain statement of the claim showing that the pleader is entitleeél¢d” Fed. R.

Civ. P.8(a)(2) Plaintiff hassatsfied this requirement.He has alleged that a representative of

14



Defendant toldall parties” at the November 25, 2016, Rule of Law meeting at the Dutch Embassy
in Mali that Plaintiff was fied for assaulting auperior. Second Am. Compl. XKXIII(d)—(f).
Plaintiff further avers that this statement was false, “made ootadfe,” and that no priviege
applies to the statementId. XXXIll(c). Those allegatiah are sufficient to stata plausible
claim of defamation and to give Defendadequatenotice of that claim.Plaintiff therefore may
proceed with his defamatiorause of actian

D. Breach of Contract and Promissory Estoppel Claims

The court now moves to Plaintiff's contract and quasitract claims. First, Plaintiff
alleges that by firing him, Defendant breached katlexpress contract and an impliedfact
contract. His express contract claim is basedtom Task Order, whicBtates thathe Mali Justice
Project would run for eithethree or five years Id. 1 XVIII n.3; XXX (a). Plaintiff contends that
this rebuts any presumption that his employment waslatand thus, that Defendant could not
fire him without causeSeeid. J XXX(a). Plaintiff also alegesthat Defendantbreached an
implied-in-fact contractthat was created bpefendant’'s communications with him, including
statementsbout his benefits artie responsibilities he would havéd. 11 XVIII, XXX(a)—(b).
Finally, Plaintiff alleges a promissory estoppel claim, based on timiges that Defendant made
to him about the length of his employment and the benefits he would re ki XVIII.

To prevail on a breach of contract claim, a party must estab(&h:a vald contract
between the parties; (2) an obligation or duty arising out of the contractbf@aeh of that duty;
and (4) damages caused by breadlintolas Realty Co. v. Mende84 A.2d 181, 187 (D.C.

2009). An impliedin-fact contract is fiferred from the conduct of the parties in the miieu in

4 Construing Plaintiff's complaintliberally, as this court must, Plaintiflisging that he was a thigarty beneficiary
ofthe Task OrderSee Corp. Sys. ResWash. Metro. Area Trans. AutBl F. Supp3d 124, 13132 (D.D.C. 2014)
(discussing when a ngmarty may bring a breach of contract claim as a tpady beneficiary to the contract).
Defendant does not challenge that Plffimias a thirdparty beneficiary of the Task Order.
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which they dealt.” Vereen v. Clayborné23 A.2d 1190, 1193 (D.C. 1998 itation omitted)
Plaintiff s promissory estoppel claim is an alternative teekgress contract claimSee Daisley

V. Riggs Bank 372 F. Supp. 2d 61, 71 (D.D.C. 2005) (“District of Columbia law presupposes that
an express, enforceable contract is absent when the doctrine of promissoryl estppied.”
(citation omitted)). To allege promissory estoppel, aiptiff mustestablish: (1) the existence of

a promise, (2) that the promise reasonably induced reliance on it, ahdt(8)et promise relied

on the promise to his detrimentOsseiran v. Int'l Dev. Fin. Corp498 F. Supp. 2d 139, 147
(D.D.C. 2007).

Defendantcontends that the -atil provision in Article 8(D) of the Employment
Agreement, whichDefendant cited in its termination lettedoons Plaintiff's claims. That
provision states:

Notwithstanding anything to the contrary, either party may

terminate thiscontract with or without cause by written notice of at

least thirty (30) days in advance, it being understood that in the event

of a termination without cause by the Employee, the Employee shall

forfeit all accrued leave.
Pl’s Exs. at 3. Defendant furélt notes that Article 15 of the Employment Agreenstates that
the contract could be modified only via a signed writing, and Plaintiff haalleged that such an
instrument exists Def.’s Mem. at 67; seePl’s Exs. at 4.

Defendant’'sargument however,overlooks other critical language in the Employment
Agreement and the Task OrdeArticle 14 of the Employment Agreement statbkat “[ijn the
event of a conflict between the [Task Order] and this AgreemeriiTals& Orderjshall control.”
Pl's Exs. at 4. Here, there is at least an arguableflict between the terminatiooonditions in

the Employment Agreement attibse inthe Task Ordeas they relate to Plaintiff Alithough the

Employment Agreemenallows Defendant to unilateraly end Plifis employment for any
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reason the Task Order would appear to impose more stringent requirements nigratem.
Under clause F.7 of the Task Order, Plaintiff is designated as one of fourpg&esdnnel Pl.’s
Exs. at 8. As to such persons, the Task OnetguiresDefendant to notify USAID before replacing
any ofthoseemployees and tsubmit written justification (including proposed substitutions) in
sufficient detail to permit evaluation of the impact on the contralkt.” The Task Ordefurther
stateghat“[n]Jo replacement may be made by the Contractor without the written constha of
Contracting Officer.”Id. Bah parties are silent as to whether Defendant submitted the required
written notice and justificatiorand whether USAID gpoved the personneékcision. Thus, at this
stage of the ltigationjt is plausible that the Task Order’s language controls, and that Defendant
breachedts express contract with Plaintiff when it terminated him. Tioeee the court denies
Defendant’'smotion on Plaintiffs express contract claim

E. Tortious I nterference with Contract and Business Expectancy Claims

That leavedor lastPlaintiff's tortious interferencewith contractand torious interference
with business expectancy claifhdDefendantoes not formalyseek judgmentvith respect to that
claim, explaining thatt did not doso because the pertinent portion of the Second Amended

Complaint only name&gee and Gavagannot Checchi-and therefore the claim liesly against

® Because the court has found a plausible claim for breach of arsexaetract, it need not consider at this stage
Plaintiff's alternativemplied-in-fact contract angromissory estoppel clagn Thecourt construethoseclains as
alternativego his express contract clabmecause both deal with the length and conditions of his gmpld. See
Cascianov. JANSEN Rides, LI1D9 FSupp3d134, 141 n.2 (D.D.C. 2015) (stating “thatthe existence offaessx
contractprecludes the existence of an impiliethct contract dealing with the same subject matter” (qu Stimgsm

v. United States316 F.3d 1259, 1278 (Fed. Cir. 20)2Plesha vFerguson725F. Supp. 2d 106, 112 (D.D.C. 2010)
(stating that District of Columbia courts generally gbithe claimof promissory estoppelwhen there is an esres
contract governing the parties’ conduct)

® The Second Amended Complaint does not nadd@r whether Plaintiffis alleging a tartis interference with
contract claim, a toiwus interference with business expectancy claim, ir.bbefendant assumes Plaintiff intends
to statethe formesgeDef.’'s Reply to Pl.’s Opim, ECF No. 27, at 2 8, while Plaintiff contends he has alleged both,
seePl’s Oppn at 1. In light of Defendant’s briefing, the court needdeatide whether Plaintiffis proceeding under
one or both theories.
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the individual defendants, neither of whom have been serS8edDef.’s Reply to Pl’s Ogp,
ECF No. 27, at 2 n;3eealso Second Am. Compll XXX(d).

Defendaris reading of theSecond Amended Complaing too narrow. This couris
obligated to construdiberally documents filed by pro se plaintiffsSee Erickson v. Pardus51
U.S. 89, 94 (2007). Construiripe Second Amended Complaiimt thatway, Plaintiff has stated
a tortious interference claim against Defendamdera respondeat superigheory of liability .
This theory allowsan employer to “be held liable for the acts of his employeesitted within
the scope of their employment.Brown v. Argenbright Sec., In@82 A.2d 752, 757 (D.C. 2001)
(cttation omitted). Plaintiff alleges that “Gavagan and Agee should be liable for their ows) tor
in addition to the tort of Checclilonsulting as a corporatigreven if they were just agents acting
on behalf of their employer.” Second Am. Compl. T XXX(dmphasis added)Construing that
allegation liberaly, Plaintiffseeks to hold not only Agee and Gavagan liable for their indaid
tortious acts, but alddefendant Checchinder a theory of respondeat superior liabili§laintiff’s
tortious inference claintherefore may praed against Defendant Checchi.

V. CONCLUSION AND ORDER

For the foregoing reasons, Defendant’'s Motion Jadgment on the Pleadings is granted

as to Plaintiffs Title VIl claim That claim is dismissed with prejudiceDefendant’s Motion is

denied with respect @l other claims.

A N

Dated: December 1, 2017 Amit P a
United States District Judge
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