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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AARON BALL,

Plaintiff,

V. Civil Action No. 17€v-0507 (DLF)

GEORGE WASHINGTON UNIVERSITY,

Defendant

MEMORANDUM OPINION & ORDER

Aaron Ball sued his former employer, George Washington Univefsity), for
wrongful termination, negligence, and violations of the Americans with DisabAct, the
D.C. Human Rights Act, and the Family and Medical Leave Betfore the Court is Ball's
motion for sanctions againsiV&for allegedly destroyingwo surveillance videos. For the
following reasons, th€ourt will deny the motion.
|. BACKGROUND

In the investigation preceding the termination of Ball's employment, GW condidere
surveillancdootage from twalays(July 13and 14 2015) that showeBall entering and exiting
buildings on campusDef.’s Opp’nat 1, 3, Dkt. 26. GW producedlaly 13video of Ball in one
building, Guthridge Hall, and that video is not at issue hBes.’s Opp’nat4, Dkt. 26 Pl.’s
Mot. at 3 Dkt. 24. GW alsoproduced screenshots of the July 14 surveillance fodtage
another buildingl.afayette Hall butit did not produce videos afafayette Hall for elter July 13
or July 14, which reportedly showed Ball entering and exdingjfferent times than Head
indicated on his time sheet. Robinson Decl. 1 9, Dkt.;Z8e?’s Ex. 9 Dkt. 26-9 Def.’'s Ex. 3

at Ball_001305-07, Dkt. 26-3.
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Thesurveillance footagerasrecorded ometwork vdeo recorderghat automatically
delete oldootageasthe recordes become full. Padis Decl. 11 35, Dkt. 26-1; Robinson Decl.
11 24, Dkt. 26-2. hevideorecorderghatstored theluly 13 and 14 afayette Hallfootageat
issue hergypically deletefootage everp0 days(andsometimes asarlyas14dayg after
recording Paidis Decl. I 6, Dkt. 26-1; Robinson Decl. { 5, Dkt. 2832V police officers
routinely permanently downloalirveillancgootagefor usein criminal investigations;
however, they downloasurveillancdootage for Himan Resources (HRnvestigations only
upon an HR investigator’s request. Robinson Decl. 1 7-8, Dkt. 26-2.

In this case, the parties dispute whether the footage at issue was downBaltied.
contendghat the surveillance footage was permanently stome@Ds and given tGlaude
Owers,a member oGW’s HR department,ral ultimatelyto GW's inhouse counsel. Pl.’s Mot.
at 2-4, 6, Dkt. 24.Ball further argues that the videadleged norexistence shosthatGW's
in-house counsealestroyedr lost the videosld. at 3, 6. GW counters that thsurveillance
footage wasot permanently stored but instead \matomatically overwrittemvithin 30 days
(and possibly 14 days) of recordinBef.’s Opp’n at +12, Dkt. 26.

II. LEGAL STANDARD

Rule 37(e) of thé-ederal Riles of Civil Procedursetsforth the inquiry thatcourtsmust
conduct in decidingvhetherto impose sanctions ftine failure to preserve electronically stored
information (ESI). Courts considetether(1) the ESI “should have been preservethm
anticipation or conduct of litigation(2) the ESFis lost because a party failed to take reasonable
steps to preserve’jtand (3) the ESIannot be restored or repladbdough additional
discovery.” Fed. R. Civ. P. 37(e). The burden of proof is on the party alleging spolia&en.

e.g, Vasser v. ShulkiNo. 14-0185, 2017 WL 5634860, at *3 (D.D.C. Nov. 22, 2017) (“A



movant seeking sanctions for spoliation must demonstrate that the subject doceimatiys a
existed”).!
[11. ANALYSIS

The parties do not disputieatthe July 13 and 14urveillance footagef Ball once
existed The question is wheth#re surveillancéootage existed on the date on wheW had a
legalobligation to preserve the footagBut the Court need not determine precisely when that
legalobligationarose because Ball concedes thathé videos were automatically overwritten
within 14-30 daysas GW claimsthis “would likely be enough to end this Court’s inquiry.”
Pl.’s Reply at 8Dkt. 27 see also idat2—-3 (“Plaintiff's request for spoliation is based entirely
on the fact that the footage of the Lafayette Basement, Litdeyixth Floor, and Guthridgeat
was copied onto CDs . . [l]t is irrelevant that Defendant’s video surveillance system
overwiites video footage every fourteehd to thirty (30) days, as Plaintiff is not arguing that
type of destration constitutes spoliation.”)The Courtthereforefirst addressesashetherGW

permanently stored the July 13 and 14 surveillance foaiiaigeue

1 Recent decisions have noted that it is unsettled whether a prepondsfréimeevidence or
higherstandardapplies in this contextSee Yoe v. Crescent Sock,B&. 1:15ev-3-SKL, 2017
WL 5479932, at *9 n.7 (E.D. Tenn. Nov. 14, 201J9nkins v. WoodWo. 3:15ev-355, 2017
WL 362475, at *12 (E.D. Va. Jan. 21, 2017). The Court need not resolve whether a higher
evidentiary standard applies because Ball cannot prevail even under a prapceofethe-
evidence standard.

2 Although Ball argueshatWells and Owenshould have knowthatthey had a duty to preserve
all three videos because Owens statgding his depositiorthat he sought to retain the videos,
Pl.’s Reply at 67, Dkt. 27, Owens testified that he was concernedwiathing not gesening,
thesurveillance footageseeOwens Dep. 52:20-21, Dkt. 26-8 (“I just asked them to get it

so we could view it.”). Moreover, in his motidBall does not argue that GW had a duty to copy
the surveillancdéootagebeforeit was overwritten;nstead, he asserts that the videos “were
clearly copied™but not produced during discovergeePl.’s Mot. at 4, Dkt. 24.



Relying on the depositions of Wells and OweBal] argueghat GW permanently stored
the relevant surveillance footalgefore it was overwrittenAs Ball notes Wells testified that
“[tlhere were copies” of the surveillance videos, which “were given to Claude Owdrells
Dep. 71:6-12, Dkt. 24-2. Wlls stated that hitmever had a copy” of the tapésind he was never
asked to obtain themd. at 74:1-6. And on January 29, 2018, the datas deposition Wells
testified that hehought Owens had the tapdsd. at 74:9-11.Wells explained that when Owens
asked Wells whethdre had the tape, Wells told him that he never had it and that Owens had the
original. 1d. at 76:5—-8.According to Wells Owens thought he might have given the tapette “
lawyers? Id. at 76:10-20.

During his depositiorQwensanswered affirmativelwhen asked question about
providing the tapes to GW’s general counsel’s offi@svens Depl4:1-11, Dkt. 27-5.
Specifically Owens stated that he had provided the general counsel’s offfica tape of the
6th floor of LafayetteHall, but not the basement béfayette* Id. at 14:12—17.0wens
acknowledged that he had last seen the surveillance footagelaffélyettebasement in 2015.
Id. at 15:1-6.

GW counters that the surveillance footage was overwritten in the normal course of

business. And G\ffers an alternative explanation fibretestimony of Wells an@wens there

3 Wells is not clear about the number of tafies existedhe statedtape” and “tapes” at
different times in reference to the vided3ompareWells Dep. 71:12, Dkt. 24-3yith id. at

74:6. Although Ball argues that Oweréw there wereCDs plural in the envelope because
he felt the envelop&Pl.s Reply at 2, Dkt. 27 (citing Owens Dep. 142:16-RRt. 27-5), it is
unclear whether Oweissuse of the pluralCDs’ was intended to affiratively represent that
there was more than one CD in the envelope.

4 Owens also saithat he could natemember if he had provided the general counsel’s office
with thefirst video of Guthridge HallOwens Depl4:18-22, Dkt. 27-5hat videg however,
was cledly copied ands not contested by the plaintiff here.

4



was a misunderstandindpef.’s Opp’n at 8 Dkt. 26. GW argues thaDwenswasconfused
about the contents of the enveldpereceived because, as he admitted, he operedthe
sealed envelopeOwens Dep. 141:11-143:1, Dkt. 27¥/ellsinitially saidOwens had
commented that he “thought maybe he had given [the second, Lafayette Hak hiagieed
possibly to | guess the lawyers. | don’t knbwVells Dep. 76:10-11, Dkt. 24-2. B7tells
later commented, “You are talking to the wrong guy about that. All | did wadlyisaaked at
it. Who had it after that, | have no idedd. at 130:17-21, Dkt. 26-6.

DetectiveRobinson, whdestified that heshowedOwens and Wellthe surveillance
footageat separate timestated that he never downloaded the Lafayette Hall sixth floor footage.
Robinson Decl. {1 9-10, Dkt. 26-Rather,Robinson took a couple screenshots when showing
Owers the footage in August 20,1&hich he later sent to Owenkl. 9. And, in April 2017,
Owens delivered the stilealed envelope to Richard Weitzner, Se@iounsel in GW’s Office
of General Counsel. Weitzner Decl. { 2, Dkt.126-Weitzner, in turn, sent the package to
Alexandra Romero, an associate at Arent Fox,lM/Fo opened the sealed envelope and viewed
the single vileo file on the CD; there wa® video of Lafayette Hallld. { 3; Romero Decl. { 2,
Dkt. 26-13.

Although the evidence before the Countirclear theweight of the evidence tilts in
favor of GW'’s explanation. Robinson’s declaration, coupled with eviddratethe envelope
remained sealed until Romero opened it, supports a finding thewtyellancootageof
Lafayette Hall wasiever downloaded from the videscorders Robinson stated that he never
downloaded the Lafayette Hall sixth floor footage. Robinson Decl. I§ &kt. 26-2. And
Owerstestifiedthatneither he nor Wells ever opened fealed envelopeOwens Depl140:7—

142:15, Dkt. 26-8.To the extent that the deposition testimony of Wailld Owens provideany



supportfor Ball's theory,the evidencés speculativeand inconclusive Cf. Putscher v. Smith’s
Food & Drug Ctrs., InG.No. 2:13ev-1509, 2014 WL 2835315 (D. Nev. June 20, 2014)
(denying spoliation sanctions whereeadence that surveillandeotageexisted other than a
witnesss speculative commentdylahaffey v. Marriott Int'l., Inc.898 F. Supp. 2d 54, 59
(D.D.C. 2012) (concluding defendants had no duty to preserve surveillance video when “the
record [was] muddled concerning whether the requested video images weneegidgténce at
the time that the duty to preserve attache®@gcauseBall has not proven-evenby a
preponderance of the evidencdiatGW permanently stored the Lafayette Hall surveillance

footage, the Court need not conduct further inquiry uRilee 37(e).

CONCLUSION
For the foregoing reasons, the Court denies Ball’'s Motion for Sanctions Pursuadt to F
R. Civ. P. 37(e). Accordingly, itis
ORDERED that the plaintifis Motion for Sanctions, Dkt. 24, BENIED.

SO ORDERED.

(Dobry L Pinic.
J
DABNEY L. FRIEDRICH

United States District Judge
Date: September 22018



