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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LAKYSHA S. TRUESDALE
Plaintiff

V.

MOUNTAIN PRODUCTIONS, INC, et al,
Defendarg Civil Action No. 1:17€v-557 (CKK)

V.
CONDER, INC,,

Third-Party Defendant

MEMORANDUM OPINION
(November 22, 2017)

This case concerrike death o manwho fell while helping to construct eoncert stage
at Robert F. Kennedy Memorial Stadium. Plaintiff, deeedent’slaughter, has brought this
lawsuitalleging that several of the businesses involved in the constradtibatstage were
negligent in failing to provide the proper protective equipment to prevent hersgtide Two
of the Defendants, Mountain Productions, Inc. (“Mountain”) and ItysPdrty, Inc. (“IMP”),
have filed thirdparty complaints against tliecedent’'®mployer Conder, Inc. (otherwise
known as Charm City Crewing Company). Presently before the Court are Conooisso

dismiss those thirgharty complaints. Upon consideration of the pleadirtys, relevant legal

! The Court’s consideration has focused on the following documents:

e Conder’sMot. to DismissThird-Party Compl. by MountairECF No 29 (“Mountain
Mot.”);

e Conder’'sMot. to DismissThird-Party Compl. by IMPECF No 30 (“IMP Mot.”);
e Mountain’s Opp’n to Conder'’®ot. to DismissECF No. 31(*“Mountain’s Opp’n”)
e |IMP’s Opp’n to Conder'sViot. to DismissECF No. 32“IMP’s Opp’n’);
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authorities, and the record as a whole, the GeUINMGRANT Conder’s [29] Motion to Dismiss
the Third-Party Complaint by Mountain, but DENY Conder’s [30] Motion to Dismiss thel-Thi

Party Complaint by IMP.

I. BACKGROUND

Plaintiff filed this actiomagainst Defendants Mountain, IMP and Washington Convention
and Sports Authority in the Superior Court of the District of Columbia. Compl., ECF No. 1-2.
Plaintiff allegedthaton June 30, 201%er father, James. Druesdale, was working construct
a concert stage at the Robert F. Kennedy Memorial Staati@nobsite controlled by one or
more of the Defendantdd.  11. Mr. Truesdale was a day laborer employedlonder a
company that was not named as a Ddémnt in Plaintiff's lawsuit Id. § 12. Hefell from a
platformwhile working and died eight days latdd. 1 13, 15. Plaintiff alleges that the
Defendants failed to ensure that the platform from which her father fetbipadopriate fall
protection equipment and/or other necessary systems in place to prevent theesploy
subcontractors from falling off of heights greater than six feet, whiclyisresl,inter alia, by
federal OSHA regulations.td. { 14. Plaintiff asserted two counts against the Defendants: one
for “negligence; wrongful death” arahotherfor “negligence; Survival Act.”ld. 1 1624.
DefendantMP removedPlaintiff's lawsuitto this Court. SeeNotice of Removal, ECF No. 1.

DefendantdMP and Mountairthenfiled third-party complaints againgte decedent’s

employer, ConderSeeDef. It's My Party, Inc.’s ThiredParty Compl. Against Conder Inc., ECF

e Conder’s Reply in Support of Mot. to Dismiss Compl. by Mountain, ECF No. 33
(“Mountain Reply”} and
e Conder’s Reply in Support of Mot. to Dismiss Compl.Illlf?, ECF No. 34“IMP
Reply”).
In an exercise of its discretion, the Court finds that holding oral argument irctilois would
not be of assistance in rendering a decisi®eel CvR 7(f).
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No. 17 (“IMP Compl.”);Def. Mountain Production, Inc.’s Third-Party Compl. Against Conder
Inc., ECF No. 19 (“Mountain Compl.”)In its third-party complaint)MP alleges thaConder
entered into an agreement with IMP “to provide employees and/or agents to bueitthtieet

stage. . . and to provide vetting, training, instruction, supervision and oversight, including but
not limited to onsite supervision of these employees and/or agents.” IMP Compl. {fMP14. |
also stateghat “[p]Jursuant to the terms of the Agreement, [Conder] agreed to indemnifydiMP f
any negligence bjConder] occurring during [Conder’s] operations pertaining to the Concert,
and to add IMP as an additional insured to [Condepsimercial general liability insurance
policy.” 1d. { 15. IMP allegesthatit had an ongoing relationship with Conder and that the two
businesses had entered into numesamslar agreements in the pasd. § 17. IMP claimsthat

it wasConder’s duty and responsibility to provide fall protection equipment or other ngcessar
systems to prevent fallirgnot IMP’s. Id. § 22. IMP asserts causes of action aga(dshderfor
breach of contract and implied indemnitgl. 1 2534.

Defendant Mountaihas #s0 assertedauses of action against Conder for breach of
contract and implied indemnity. Mountain Confffl.2232. However the factual allegations
underlying those claims are differeahan IMP’s Mountainalleges that it “entered into a
contract wih IMP and/or one of its affiliates to provide staging for a pending concert, whereby
IMP would provide local labor for work to be done at RFK from on or about June 28 to July 7,
2015.” Id. § 12. Mountain does not claim that it contracted with Conder. Instead, Mountain
alleges that “[u]pon information and belief, on or before June 25, 2015¢dtiPacted with
[Conder] to provide vetting, training, instruction, supervision, oversight, and employees t
perform work at RFK from on or about June 28 to July 7, 2015, whereby Mountain was an

intended beneficiary of this contractld. § 13. Mountairalso stateghat ‘{b]y providing



employees to work at RFK from June 28 to July 7, 2015, Mountain had a special relationship
with [Conder] by virtue of the daie-day interaction and decisianaking between the pées
regarding the work at RFK.Id. § 15

Conder has moved to dismiss both of these third-party complaints under Federal Rule of
Civil Procedure 12(b)(6).

II. LEGAL STANDARD

Pursuant to Rule 12(b)(6), a party may move to dismiss a complaint (including a third-
party complaintpn the groundthatit “fail[s] to state a claim upon which relief can be granted.”
Fed. R. Civ. P. 12(b)(6)The Federal Rules of Civil Procedure require that a complaint contain
“a short and plain statement of the claim showing that the pleader is entitled ftoirebeder
to ‘give the defendant fair notice of what the . . . claim is and the grounds updnitiriests.™
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 47
(1957)). “[A] complaint [does not] suffice if it tenders ‘naked assertion[s]’ degbifurther
factual enhancement.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigrombly 550 U.S.
at 557). Rather, a complaint must contain sufficiactualallegations that, ifrue, “state a
claim to relief that is plausible on its faceltwvombly 550 U.S. at 570%A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonabl
inference that the defendant is liable for the misconduct alledgal, 556 U.S. at 678In
evaluating a Rule 12(b)(6) motion to dismiss for failure to stateir,céacourt must construe
the complaint irthe light most favorable tihe plaintiff and accept as true all reasonable factual
inferences drawn from weflleaded factual allegationSeeln re United Mine Workers of Am.

EmployeeBenefit Plans Litig.854 F. Supp. 914, 915 (D.D.C. 1994).



[ll. DISCUSSION
A. The D.C. Workers’ Compensation Actand Myco, Inc. v. Super Concrete Co.

Themainlegal principle underlying Conder’s motiotesdismisdgs that as the decedent’s
employer, Condewasliable for his fallregardless of faulpursuant to the District of Columbsa
Workers’ Compensation Act\WCA”). The remedies provided for by thiéCA are exclusive.
TheWCA states that “[tfje liability of an employer prescribed in § 32-1508.[for
compensation for injry or death without regard to faukhall be exclusive and in place of all
liability of such employer to the employee, his legal representative, spodseeestic partner,
parents, dependents, next of kin, and anyone otherwise entitled to recoversifioragrich
employer at law on account of such injury or déafb.C. Code § 32-15Fd4). No partyin this
casedisputes thathis exclusivity would bar Plaintiffierselffrom suing Conder, which she has
not done. However, Condelaims that this exclusivity goes a stejpther, and also prevents
Third-Party Defendants fromecovering against.itThird-Party Defendants disagree.

The foundational case on this tomdvyco, Inc. v. Super Concrete Cdn Myco, the
District of Columbia Court of Appeals addressele’ effect of thdistrict of Columbia’s
Workers’ Compensation Act on the right of a third party to indemnity from the employer of an
injured worker seeking recoveny tort from that third party.”565 A.2d 293, 294 (D.C. 1989).

In that case, Super Concrete Co. had contracted with Myco, Inc. for Myco to work on a power
washer on Super Concrete’s premisks. Later, an employee of Super Concrete was killed
while using the washend. The deceaseemployeés wife filed a workers compensation claim,
and Super Concrete’s insurer paid death benefits to his ektat€he wife later filed a

wrongful death action against Myco claimitigit Myco’s negligence had caused her husband’s

death Id. Myco filed a thirdparty complaint against Super Concrete seeking indemnification.



Id. at 294-95. Thérial court dismissed the thiplarty complaint and the Court of Appeals
affirmed. Id.

TheMyco court acknowledged that although “nothing preclyde$employee from
seekng injury+elated damages frofa] third-party tortfeasor[,] . . . when the third party, to
protect against an adverse monetary judgment, seeks indemnity from theerfgaidyaving
contributed to or caused the injury for which the employee seeks dartegesuse of action
runs head-on into the exclusivity provision of the [WCA|d. at296-97. That being said, the
Mycocourt noted two circumstances where indemnificasadlowed despite the exclusivity of
theWCA. First, with respect talaims based oaxpressndemnification agreemenrtswhich
werenotactuallyat issue ilMyco—the court noted that “[i]is well settled in most jurisdions
that when the third party’s claim against the employer is for indemnity pursuanttprasse
cortractual provision, the exclusivity provisions of workers’ compensation laws do ndtebar t
indemnification” Id. at 297. Second, the Court determined timaplied indemnificatiori is
alsoavailable despite the exclusivity of tH&CA, in situations whee the third party and the
employer* stand in a special legal relationship tbatries with it the obligation . . . to indemnify
the third party” 1d. at 299 (quoting Larsof,hird-Party Action Over Against Workers’
Compensation Employet982 Duke LJ. 483, 505-06). h order to establish the right to this
particular type of implied indemnity, the obligation must arise out of a specificofidifined
nature—separatérom the injury to the employeeowed to the third party by the employeid.
In other words, “when the indemnity is based on a special legal relationshipgsistiarate and
apart from any liability which the employer might have had to the injured englmgemnity

is allowed Id. Examples of such relationships include baibord bailees, lessors and lessees



and principals and agentkl. TheMycocourtheld that the relationship between Myco and
Super Concrete was not sufficient and that Myco’s claim was accordingly barred

Based on the preceding lathe viability of the tivd-party complaints in this case
depends on whether tidird-Party Defendants have plausibly pled the existence of an express
indemnification agreement or the type of “special relationship” that could swupplaim for
implied indemnity. The followingsections of the Court’s Opinion address whether the Third-
Party Defendantsave done so.
B. Expressindemnity

Both Third-Party Defendantargue that their complaints against Conder can go forward
on the basis of express agreeme#tsthe issues related the thirdparty complaints filed by
IMP and Mountain differ in this regard, the Court will address each separately.

1. IMP

IMP alleges that it had aexpres®oral contract withConder that included an
indemnification agreement. Specifically, IMP alleges that

14.  On or before June 25, 201&,onder]entered into an oral agreement
(“Agreement”) with IMP pursuant to whiclifConder] agreed to provide its
employees and/or agents to buildcancert stage at the Robert F. Kennedy
Memorial Stadium for a concert that occurred on July 4, 2015 (“Concert”), and to
provide necessary vetting, training, instruction, supervision, and oversight of its
employees and/or agents on the date of the Incident.

15. Pursuant to the terms of the Agreemef@onder] agreed to
indemnify IMP for any negligence bjConder] occurring during[Conder’s]
operations pertaining to the Concert, and to add IMP as an additional insured to
[Conder’'sJcommercial general liakiil insurance policySeg Exhibit 2, Certificate
of Liability Insurance.

IMP Compl. 11 14, 15. Condeoncedes that it haah oral contract with IMP, bairgues that

IMP has not adequately pled that the contcacttained an indemnification agreement.



The Court disagrees and concludes that IMP has plausibly pled an express
indemnification agreement. As an initial matt@égnder appears imply that it is impossible to
adequately allege an indemnification agreement absent a written contract. IMRR2f't is
illogical to argue that parties can truly agree to indemnify each other withputraten
agreement”).Conder has provided no authority for this proposition, and indeed concedes that
“no D.C. Court has clearly stated that indemnification provisions must be writdnThe
Court is similarlyunaware of anysuchrule, and concludes th&te oral nature of the alleged
agreemenin this cases na alone asufficientreason to dismiss IMP’s claim at the pleading
stage.SeeMurray v. Lichtman339 F.2d 749, 751 (D.C. Cir. 1964¢versing dismissal of suit
on oral indemnification agreement because “[i]f we asdyta@tiff's] allegations to be true, as
we must, it appears that the pastentered into a valid contract” based oréd oral
indemnity in return for . . . services”).

The Court is also not persuaded by Condarggiment that IMP’sontractclaim has not
been pledvith sufficient particularity. The detaithatConder demands, such*dise limits” of
the agreement anghether “the alleged indemnification included all damages, costs, expenses,
claims, lawsuits, attorney fees, etc.,” IMP Reply as 310t requiredt this stage of the case
IMP need not “plead every conceivable fact or face dismissal” of its contract ¢lésm
sufficient at this stage th#itIP has*allege[d]with specificity the severaerms of the oral
contract and how [Condebreached those termsNattah v. Bush605 F.3d 1052, 1058 (D.C.

Cir. 2010).

IMP has done that here. IM#legesthatConder agreed to provide employees or agents

to construct a stage at a particular place on a particularasateo providehe “necessary

vetting, training, instruction, supervision and oversight” of these individuals. IMP C§mipl



The agreement alsallegedly contained promiseby Conder to “indemnify IMP for any

negligence byConder] occurring during [Conder’s] operations pertaining to the concert, and to
add IMP as an additional insured to [Condec@inmercial general liability insurance polity

Id. 1 14, 15. The complaint goes on to allege the specific ways in which Conder breached those
terms—i.e., by failing to perform the required supervision and oversight of its emplo$eses

e.g, id. 129.

These allegationgrovide enough factual content to pass muster at the pleading stage.
SeePonder v. Chase Home Fji865 F. Supp. 2d 13, 19 (D.D.C. 201#)ding that plaintiff's
breach of contract claim was sufficient becausaléntifie[d] the parties and material terms of
the putative contracts, and allege[d] facts pertaining to both [plaintiff' spimeance and
[defendant’s] breach.”Winston & Strawn LLP v. Law Firm of John Arthur Eaws F. Supp.
3d 68, 75 (D.D.C. 2014Jinding that plaintiff's breach of contract claim wagdfgient because
it “identifie[d] the partiesd the contract and the contracthaterial terms, discusses [plaintiff’s]
performance of the contract, and alleges how [defendant] breached the cQntfdm.Court
understands that Conder dispufd®’s claim on the merits, but there is no indication that IMP’s
allegations are merely an “attempt to disguise a precluded negligence claarfigtiiious
contract dispute.” IMP Mot. at 7. Conder will, of course, have the opportunity to attack the
merits ofIMP’s claim at a later stage after a factual record has been developbe. meantime,
its dispute as to whether the allegamhtract in fact existed is no reason to dismiss the complaint
at this stage.

2. Mountain

Unlike IMP, Mountain does not clainothave any contract directly witbonder. Instead
Mountainargues that its thirgartyclaims can move forward becausevasa third party

beneficiary oflMP’s agreement with Conder. Assumiagguendathatif Mountain was a third
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party beneficiary of that agreement, the WCA'’s exclusivity wouldoao its claim against
Conder, Mountain’s claim nevertheless fails because it has not plausibly allegéavdsaan
intended third party beneficiary. Mountain alleges that:

23. On or before June 4, 2015, Mountain entered into a contract with IMP
and/or one of its affiliates to provide a staging for a pending concert, whereby IMP
would provide local labor for work to be done at RFK on the date of the Incident.

24. On or before June 25, 2015, IMP contracted {@@tnder]to provide
employees to perform work at RFK and provide necessary vetting, training,
instruction, supervision, and oversight of its employees on the date of the incident.

25. Due to its prior contract with IMP, Mountain was an intended
beneficiary of IMP’s contract witfConder].

Mountain Compl{{ 2325.

These allegations are not sufficient to establish that Mountain was -géniyd
beneficiary “[I]t is well established that, in ordertie deemed a thirgarty beneficiary of a
contract, a plaintiff must demonstrate that the parties to the coniri@ctded to create and did
create enforceable contract rights in the third partiziberLight, LLC v. Nat'l R.R. Passenger
Corp.,, 81 F. Supp. 3d 93, 109 (D.D.C. 2015) (quotssalift Bulkers, Inc. v. Republic of
Armenig No. 95-1293(PLF), 1996 WL 901091, at *4 (D.D.C. Nov. 22, 19%#8;also
Restatement (Second) of Contracts 8 302 (1981purportecthird-party beneficiary must
“plead facts showing that [it] is the intended beneficiary of the contractiag.isWhitingv.
AARR 701 F. Supp. 2d 21, 27 n.5 (D.D.C. 20H3)'d, 637 F.3d 355 (D.C. Cir. 201{9iting
Sidibe v. Traveles Ins. C0.468 F. Supp. 2d 97, 100-01 (D.D.C.2006)).

There are no facts in Mountain’s bdrenes third-party complaint from which the Court
could plausibly infer that Conder and IMP intended Mountain to be aphntg-beneficiary of
their contract Mountain notes that @éntered int@nagreement with IN? around the same time

thatIMP entered into an agreement with Conder, but this fact alone cannot support a plausible

inference that Mountain was an intended beneficiary of the latter agreement.
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In sum, IMP’s thirdparty claims camgo forward on the basiof an express
indemnification agreementountain’s may not.
C. Implied Indemnity

Finally, both Third-Party Defendantsalsoattempt to avoid the exclusivity of the WCA by
alleging anmplied duty to indemnify. As explained Myco, such claims aractionable ifthe
third partycan establisthat the employer’alleged impliedbbligation to indemnify “arise[s] out
of a specific duty of defined natureseparate from the jury to the employee-owed to the
third party by the employer.Myco, 565 A.2dat 299. In such a caséthe indemnity is based on
a special legal relationship existing separate and apart from any liabilily thie employer
might have had to the injured employedd:. at 299-300.

1. IMP

IMP has plausibly alleged the type of relationship that could support afdaimplied
indemnity. IMP and Conder allegedly have had a long-standing business ralatipassuant
to which IMPrelieson Conder to handle personmelated mattersSpecifically,IMP has
allegedthatin addition to the bsiness arrangement at issue in this da8ead an ongoing
relationship with [Conder] in which IMP entered into similar prior agreemeiits[@onder]
pursuant to which [Conder] agreed to provide its employees and/or agents to build concert
stages, antb provide the necessary vetting training, instruction, supervision, oversight and
safety protection of these employees and/or agents.” IMP Compl.I1P7alleges that it
“reasonably relied upon [Conder’s] industry knowledge and experience in vaingg,
staffing, supervising and overseeing” the work of its ageldts] 18. IMP alleges thathe
parties’*long-standing relationship. . created a specific duty by [Conder] to provide competent,

well-trained and safety aware employees and/ontageith necessary equipment in

11



conformance to applicable industry standards to build a concert’stdg§.32. Finally]MP
also alleges tha@onderhadincluded IMPas an additional insureh its insurance liability
policy. Id. T 15. Accepting these allegations as true and drawing all reasonable factual
inferences for IMP, the relationship between IMP and Conder could plausibly supf@on a
that Conder had a distinct implied duty to indemmiyP that would not be barred by the
exclusivity of the WCA. SeeHoward Univ. v. Good Food Servs., In608 A.2d 116, 118-24
(D.C. 1992) (holding that food services company that contracted with university to provide
meals andhad dayto-day responsibilities such as keeping the kitchen faslitiean,
supervisindits] employees in the kitchens, and implementing University food service policies,”
owed the university independethities that could give rise to a claim for implied indemnity
despite the exclusivity of the WCBecausé[u]nlike the situation inMyco, which involved a
onetime sale of equipment with followp service, the [food services company and the
university] had an ongoing and comprehensive contractual relationship involvirig-day-
interaction and decisionmaking.”
2. Mountain

Mountain’s claim for implied indemnity, on the other hand, is not supported by sufficient
factual allegationsMountairis third-party complaintnerely alleges thafd]ue to the dayto-
dayinteraction and decisionmaking between Mountain and [Conder] from on or about June 28
through July 7, 2015, a special relatibipsexisted between the partiedMountain Compl.  30.
As far as the Court can tell from Mountain’s complaingextent of the relationship between
Mountain and Condeawas that theypoth contracted with IMRo help erect a stage for a
particular concertand then both worked toward that joint goal for a little over a week.

Mountain’sthird-partycomplaint does not allege any “ongoing and comprehegsiveactual
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relationship’ HowardUniv., 608 A.2d at 124ike the relationship thallegedly existed
between IMP and Conder. The facts in Mountain’s complainhateadmore akinto the “one-
time sale of equipment with followp service,’id., at issuan Myca Even accepted as true,
Mountain’s allegations do not plausibly establish the type of relationship that couldtsuppor
claim for implied indemnityuinderMyco. Seeln re Fort Totten Metrorail Cases Arising Out of
the Events of June 22, 2Q@D8 F. Supp. 2d 154, 163 (D.D.C. 201disfissing
indemnification claim on the basis of the exclusivity of the W®Acause the relationship
between [the parties] is analogous to the facMyno.”). The Court agrees with Conder that
allowing Mountain’s claim to gooiwardbased on theninimal allegations in its thirgbarty
complaintwould effectively “eviscerate the exclusivity of Worker's Compensatidvduntain
Reply at 5.

In sum, the Court finds that IMP has plausibly pled an implied indemnification claim tha
could survive the exclusivity of the WCA, but Mountain has not done so.

IV. CONCLUSION

For the foregoing reasons, the Court will GRANT Conder’s mattodismiss
Mountain’s third-@rty complaint, but DENY Conder’'miotion to dismiss IMP’s thirgbarty
complaint. The Court finds that IMP has plausibly pled the existence of an express
indemnification agreement and sufficient facts to support an implied indemioificeeoryas
well. Mountain has not adequately pled either an express or implied indsnaificlaim. The
dismissal of Mountain’shird-party complaint, howevemyill be WITHOUT PREJUDICE. If
Mountain carin good faithadd factual allegatiorts its thirdparty complaint that would show
that it was an intended beneficiary of IMP’s contmaith Conderor that its relationship with

Conder was sufficient to establish a claim for implied indemnity, it may seek lefileedn
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amended complaintSeeAttias v. Carefirst, In¢.865 F.3d 620, 625 (D.C. Cir. 2017) (holding
that an express invitanh to amend the complaint renders an order of dismissal without prejudice
not final and appealable becaustsignal[s] that the district court is rejecting only
thecomplaintpresented, and that it intends the action to continue.”) (emphasis in Qriginal
appropriate Order accompanies this Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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