DEPU et al v. YAHOO! INC. et al Doc. 41

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HE DEPU, et a.,

Plaintiffs,
V. Civil Action No. 17-635 (JDB)

YAHOO!INC., et al.

Defendants.

MEM ORANDUM OPINION

China’s vast censorship of speech on lhiernet has been widely reported, as has the
Chinese governmentdetention and imprisonment of maolyits citizens for expressing poltical
views online. Plaintiffs are seven Chinese citizens who allege thatwbee imprisoned in China
for online speech, and the wife of another Chinese citizen whals@mprisoned. They allege
that as part ofa settlement of a 2007 lawsuit brought by imprisoned Chinese activists against
Yahoo,the defendantsstalished a charitable trust to provide humanitarian and legal assistance
to imprisoned Chinese dissidents But then defendanigllegedly mismanaged and depleted the
trust funds and terminated the trust's humanitarian purpose, in violationirafubes uder trust
and contract law As explained belowplaintiffs’ claims that sound in trust law wil be dismissed
becaus¢heyhave not plausibly alleged that Yahoo established a charitable trust in 2007 and, eve
if they had,theylack standing to bring thesdaims. Plaintiff Ling Yu’'s contractclaims are both
insufficiently pled andwere released bjer when she settledn earlier lawst against these
defendants.Hence thoseclaims alsdail and the complaint in its entirety wil be dismissed.

BACKGROUND

This case arises from another cled by Chinese poltical activists against Yahoo more

than ten years ag&eeAm. Compl. [ECF No. 26] 1 29 [hereinafter “FACWyang v. Yahoo! Inc.
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No. 0%cv-2152CW (N.D. Cal.fied Apr. 18, 2007). Th&Vanglawsuit was brought by Wang
Xiaoning and Shi Tao, two imprisoned Chinese poltical activists Vanag'swife, Ling Yu, who

is alsoa plaintiff in this case. Thaaintiffs in Wangalleged that Yahoo violated federal and state
laws by turning overtheir Yahoo emails to Chineseauthorities who used the information to
prosecute Wang and Shi fpoltical dissent FAC 1 2830. Yahoo moved to dismighe Wang
lawsuit in August 2007.

In November 200{while the case remained pending), Yahoo's CHEry Yangtestified
before Congress concernirtpe company’'s disclosure of information to Chinese authorities.
Shortly afterthe hearing, af@cingsignificant pressure froncertainmembers of Congress, Yahoo
agreed to settle thé&/anglawsuit. In exchange for tnWangplaintiffs’ agreement to dismiss their
lawsuit with prejudice,Yahoo agreed to pay $3.2 milion to each plaintiff's family, and an
additional $17.3 milion to the Laogai Research Foundation (“LRF”) to edtaliie Yahoo
Human Rights Fund (“YHRF”)Id. 11 33, 36.Plaintiffs hereallege that the YHRF is a charitable

trust for which they are beneficiaries. See,,dadg. 33. The LRF is a nowprofit corporation

founded by Harry Wu, a former Chinese political prisoner tupwditcal activist. Id. 1 24.

Under the terms of the settlemexgreemenfthe ‘Wang Settlement”) the LRF was to use
the $17.3 milion for three purposed) “to provide humanitarian and legal assistance primarily
to persons in or from . . China who have been imprisoned #&pressing their views through
Yahoo! or another medium (2) “to resolve claimsprimarily by such persons, or persons
threatened with prosecution or imprisonmeagiainst the Yahoo! Entities or any Yahoo! subsidiary
or affiiate”; and @) “for payment ofLRF] operating expenses atiee [LRF’s]educational work
conducted in th&nited States in support of human rightdVang Settlement(Ex. 2 to Yahoo's

Mot. to Dismis$ [ECF No. 295] at 113 FAC 1 40 n.4 The WangSettlementurther provided



that therewere “no express or implied third party beneficiaries” to the agreenaad that
individuals who received funds from the LRF to resolve claims against Yahomotehirdparty
beneficiaries. Id. at113, 119

In June 2009, thgVangSettlementwas anended to create the Yahoo Irrevocable Human
Rights Trust2009 (“YIHRT"). 1FAC 1 6& n.1. As part of the amendmenbet LRF transferred
$3.55 million to the YIHRT, while the remaining funds were transfetoettie newly formed
Laogai Human Rights Organikat (“LHRO”). Seeid. 11 25, 5254; see alsaJune 12, 2009
Amendment Ex. 3 to Yahoo's Mot. to Dismi$dECF No. 296] at 128 The LHRO was to provide
up to $1 million annually to the LRF for its operational expenses, and additional soppdrF's
“humanitarian and legal assistance” to Chinese activis¢®l HRO and YIHRT2009 Documents
(Ex. 1 to Yahoo's Mot. to DismisgECF No. 294] at 8.

Meanwhile,Harry Wu—once a celebrated humaghts activist with close ties to members
of Congress—came undeincreased scrutiny for his aleged mismanagement of the LREhand
YHRF, and he waiavolved in several lawsuitsSeeFAC i 37-39; see generalyAndrew Jacobs,

Champion _of Human Rights Bhina Leaves a Tarnished LegalyY. Times Aug. 13, 2016EXx.

13 to Yahoo's Mot. to DismisECF No. 2916]. One of those lawsuits was filed in 2011Lyg
Yu, who is also a plaintiff in this cas&eeYuv. Wu, No. 11cv-92 (E.D. Vafiled Jan. 28, 2011
[hereinafter “the 2011 Lawsuit?. Yu sued Harry Wuthe LRF, the LHRO, and theYHRF for the
aleged mismanagement, misuse, and conversion of settlement funds, ghabdinLRF's

purchase ofeal estatén Washington, andlefendantsother alleged breaches of their fiduciary

! Plaintiffs heredo notallege any violation of this 2009 trust and expres sliaitisthat their laws uit is based
on this trustSeePls.’ Opp’n [ECF No. 32] at 389 n.22.Rather, theirlawsuit is based on the alleged trust created
in 2007 by thaVangSettlement.FAC 1126, 36.

2 TheLRF attached a copy of the complaint from the 2011 Laws wnasxhibit to its motion to disniss.
SeeEx. A to LRF's Mot. to Dismiss [ECF No. 2 [hereinafter “DAC"].
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duties owed to the plaintiffs.SeeDAC 11 5-7, 48. Yu settled her lawsuilater in 2011. $%e
agreed to dismiss all of her claims with prejudiseeNotice of Dismissal withPrejudice(Ex. B
to LRF's Mot. to Dismiss)ECF No. 273] at 1, and granted Wuhe LRF, the LHRO, and the
YHRF, and their affiliates comprehensive releasege2011 Lawsuit Releas@x. 5to Yahoo's
Mot. to Dismiss)[ECF No. 298] at 138.

Six years later, Yuléd this lawsuit against Yahoo and two of its executives, the Estate of
Harry Wug the LRF, the LHRO, the “Yahoo Human Rights Fund Trust,” amtknown Dbe
defendantswho are allegedly current and former employees, officers, and directotise of
defendants FAC 1111927. Yuis joined by seven other plaintifidie Depu, Yang Zil, Li Dawei,
Wang Jinbo, Ouyang Yi, Xu Yonghai, and Xu Wangpifgollectively the “Beneficiary
Plaintiffs”)—who allegedly are alpoltical activists who were imprisoned in China for online
dissent. Id. 11 16-16. Plaintiffs contend that through the 2007Wang Settlement Yahoo
establisheda charitable trust with the “primary” purpose of providing humanitarian and lega
assistance t€hinese dissidents imprisoned for exercising their freedom of expressiue ddli
19 1, 19, 26, 33, 36The Beneficiary Plaintiffs allege that they are “beneficiarfies] of thestls
humanitarian purpose.ld. 11 16-16. They contendhatdefendants-all of whom are allegedly
trustees—improperly depleted the trust’s assets and unlawfully terminateduiis thumanitarian
purpose. Theybring claims for breach and modification of trugt, 19125-131, 13536, as well
asthird party and principahgent liability claims for breach of trug, 11137141. Plaintiff Yu
brings claims for unjust enrichmend. 11 132-34, and for breach of thé&/ang Settlement id.
19142-45. Al of the plaintiffs bring aclaim for civil conspirag. Id. 11146-49. Defendants have

all fled motions to dismiss the FAGeeMot. in Supp. of Defs. LRF Cal. and LRF Va.’s Mot. to

3Wu died on April 26, 2016. FA23.



Dismiss (“LRF’s Mot. to Dismiss”) [ECF No. 2¥]; Mem. of Law in Supp. of Def. LHRO’s Mot.
to Dismiss [ECF No. 28]; Mem. d Law in Supp. of Defs. Yahoo! IncRonald Bel, & Michael
Callahars Mot. to Dismiss (“Yahoo's Mot. to Dismiss”) [ECF No.-3D

LEGAL STANDARD

Federal Rule of Civi Procedure 12(b)(6) requires dismissal of a compifeit “fail[s] to
state a claim upowhich relief can be granted.” Fed. R. Civ. P. 12(b)@)the motion to dismiss

stage, all ofa plaintiff's factual allegations are taken as trugell Atl. Corp. v. Twombly 550

U.S. 544, 555 (2007) To survive aRule 12(b)(6) motion to dismiss, aomplaint's ‘[flactual
allegations must be enough to raise a right to relief above the speculaive lld. The complaint
“must contain sufficient factual matter, accepted as true, to state atclagief that is plausible

on its face.”Ashcroft v.Igbal 556 U.S. 662, 678 (2009 iation omitted). However,‘conclusory

statements,” “[tlhreadbare recitals of the elements” of a claim, and legalsionslumasquerading
as facts wil not suffice.ld. at 6B8—7.

When considering a motion to diswi for lack of standing under Rule 12(b)(1), the Court
likewise accepts the plaintif§ allegations as truenddraws all reasonable inferences in its favor.

SeeSettles v. U.S. Parole Comm'A29 F.3d 1098, 1107 (D.C. Cir. 2005)owever because the

Court has an “affirmative obligation to ensure that it is acting within trepetof its authority a
“plaintiff’'s factual allegations . .. wil bear closer scrutimyresolving a 12(b)(1) motion’ than in

resolving a 12(b)(6) motion."Grand Lodge of Fraternal Order of Police v. Ash¢rd85 F. Supp.

2d 9, 1314 (D.D.C. 2001)quoting 5A Charles Alan Wright & Arthur R. Miller, Federal Practice
& Procedure § 1350 (2d ed. 1987))n deciding a motion to dismiss, tl@ourt may consider
documents attached or incorporated in the complaint and matters subject to judicial n@ie.

Settles 429 F.3dat1107



ANALYSS
l. WHETHER THE WANG SETTLEMENT CREATED A CHARITABLE TRUST
An inttial issue is whether plaintiffs have plausibly alleged tiahoo established a
charitable trusthrough theNangSettlementin 2007 Plaintiffs’ trust claims—Counts One, Three,
Four, and Five-are founded on the proposition that they are beneficiaries of the allegedhidari
trust thus, if there is no trust, theskims must be dismissedA charitable trustas opposed to a
private trust, is “designed to accomplish objects that are benetioiathe community.”

Restatement (Third) of Trus§28 cmt. a. (2003)seeGeorge G. BogeriGeorge T. Bogd, &

Amy HessThe Law of Trusts and Trustegs361 (3d ed. 2017nereinafter “Bogert”] To state

viable trustclaims, plaintiffs mustestablishthat thereare “[1] a trustee, who holds the trust
property and is subject to equitable duties to deal with it for thefibesfeanother; P]
beneficiar[ies], to whom the trustee owes such duties;3] trust property, which is held by the
trustee for the beneficiarfies] .[4] [and an] intention [by the settlor] to create a trust, which may

be manifested ‘by writtenr@spoken language or by conductDuggan v. Keto, 554 A.2d 1126,

1133 (D.C. 1989jcitation omitted)

Plaintiffs contendthat “these elements are easily fhand they place great stock in the
fact that payments were made “in trugt’the LRF. Pls.Opp’n at 10(citing FAC 1136 & n.3,
40). But courts have recognized that there is nothadigmanic about inclusion othe term “in

trust” in an agreementSeeln re Ames Deqd’ Stores, Inc.144 F. App'x 900, 96402 (2d Cir.

2005) (“[A]dding the words ‘trust’ or ‘agency’ to a contract does not, without more, conbert [t

agreement] into a trust or agency relationshipMeima v. Broemmel 117 P.3d 429, 4446

(Wyo. 2005) (finding no trust established even though the parties used the wardst"i in the

relevant agreementPlaintiffs also assert that a settlement agreement “can[] result inetiigoor



of a trust—indeed, numerous cases involve just that scenario.” Pls.’ Opp’'n at 1jusBicause
a settlement agreemegdncreate arust does not mean thatdbes Each of the cases cited by
plaintiffs for this proposition involvecexpresdanguage in a settlement agreenthat created

trust. SeeAthey v. United States, 132 Fed. Cl. 683, 687 (Fed. Cl. 2(dé%lement required

payments to be made to an administrator who would then “establish an ‘Attssy Sglglement’

Trust”), appeal docketedl 72277 (Fed. Cir. filed July 10, 2017 re Diet Drugs Prods. Liab.

Litig., No. 99¢cv-20593, 2001 WL 283163, at XE.D. Pa. Mar. 21200]) (settlement created
“[trust] fund [that] must be administered by . . . seven court appointetedri$. Here, such
language is absent from tkiéang Settlement.

Defendants, in turn, provide several arguments why\thag Settlement did not create a
charitable trust. As an initial matter the Wang Settlement is a contract gndnlike the 2009

amendmentjt does not purport to be a trust docume@@ompareWang Settlementwith LHRO

and YIHRT 2009 Documents.Defendantsalso contend that plaintiffs have wholly failed to
support their conclusory allegations that they are “charitable bene8tiaf the purported trust.
The term “charitable beneficiaries” is never mentioned inWheng Settlement indeed, the
agreement exprsly disclaims the creation of attyird-party beneficiaries. SeeWangSettlement

at 119 (“This Agreement shall bind and inure to the benefit only of, and be exifleramly by,

the Parties hereto and their respective successors and assignerearelno express or implied
third party beneficiaries of this Agreement.’Defendants also assert that plaintiffavefailed to
plausibly alege that Yahoo intended to establish a charitable t&est.Bogert § 323 (“The
conduct of the alleged settlor thfe charitable trust must show an intent to create a trust and not
some similar relationship or some other effectDyggan 554 A.2d at 113§intent must be

“clearly manifested’by the settlor. Plaintiffs haveacknowledgd that Yahoo has never publicly



or privatdy referredto theYHRF as a trust. SeePls.” Opp’n at 2. Moreover, Yahoo's intent as
stated in thesettlementvasits “desire . . to resolve [its] disputes, and all claims, causes of action
and controversiestith plaintiffs in theWanglitigation “without further expenditure of time and
expense on ltigation.” Wang Settlementat 111 That stated intent plainly is not a manifestation

of an intent to create a trusteeMorrow v. United States, 723 F. Supp 21, 77 (D.D.C. 2010)

(“Where‘more likely explanations’than those alleged by the plaintiff exist, the Court should be
wary of finding that the plaintifs allegations have sufficiently nudged the claims into the realm
of plausibility.” (quoting Igbal 556 U.S. at 681>
Ultimately, plaintiffs have not plausibly alleged that th#ang settlement created a
charitable trust. Hencall of theclaims that sound in trust will be dismissed.
. STANDING OF THE BENEFICIARY PLAINTIFFS

Even assuming that tligeneficiary Plaintiffs hveplausibly alleged that Yahoo created a
charitable trust for their benefit, themust claims would still fail for an independent reasdhey
have failed to establish that they have standimgder principles of trust law.

The general rule with respect to charitable trusts is tlatly* a public officer, usually the

state Attorney General, has standing to bring an action to enforce tiseofettma trust.” Family

Fed'n for World Peace v. Hyun Jin Mqot29 A.3d 234, 244 (D.C2015) (quotingHooker v.

* The mereconveyance of funds is insufficieon its own to establish a charitable tri8eeBogert § 324
(“Sometimes a person seeks to confer benefits on societgaysmther than through the use of a trust.”).

® Defendants alsoontendthat Yahoo did not create a charitable trust becauseedand purpose of the
YHRF—"to resolve claims primarily by [imprisoned Chinese ati&ig], or persons threatened with prosecution or
imprisonment, against the Yahoo! Entities or any Yahoosidiary or affiliate™—is not a charitable purpos8ee
Bogert§ 364 (explaining that in a charitable trust, “[t]he tmmsome must be distributald®lely for the public
benefit,and notpartly or wholly for the purpose of advayttie financial condition of the settlor” (emphasis agded)
Plaintiffs try to explan awaythis issue in their surreply by stating, for the first tirattYahoo created a “mixed
trust” whichcanbe administered for both charitable and noncharitable purp®seBls.’Sureply [ECF No. 39] at
3. But they have not alleged mixedtrust’ in the amended complaint, and they are not permitted to amend their
pleadingthrough their briefsFares v. Smith249 F. Supp. 3d 115, 125 (D.D.C. 2017) (“[l]tis axiomatic thaihEfs
cannot amend their Complaint via their briefsapeal dcketed No. 175075 (D.C. Cir. filed Apr. 17, 2017)
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Edes Home579 A.2d 608, 612 (D.C1990). This limitation is based on thmpossibility of
establishing a distinct justiciable interest on the part of a membdargleaand constantly shifting
benefited class, and the redngr burdens on the trust res and trustee of vexatious litigation that
would result from recognition of a cause of action by any and all of a large mofribdividua ls
who might benefit incidentally from the trustltd. However, ourts have recognizeexceptions
to the general rule when an individual seeking to enforce thehassa “special interest” in the
trust, or isa member of a “small and distinclieneficiary classSeeid.; Hooker, 579 A.2d at 614.
Plaintiffs have noshownthatan exceptiorapplies here

To start, he Beneficiary Plaintiffs have ngllausibly alegedhat they have the type of

“special interest” necessary for standing. Family Feeration for World Peacgor example, the

courtfound that a few plaintiffshadthe requisite“special interest” based on their exceptionally
close connection to the charitable corporation. 129 A.3d at 244. The plaintiffsied: two
“ousted former directorsivho were also successor trustessentity that was a “major beneficiary
from [the darity] for three decades”; an entity that was aSettlor” of the trust; and another
entity with “close interests in [the charity’s] operation[s]ld. at 238 n.2,244-45 245 n.19
Plaintiffs have alleged nsimilarly close connectiorio the charitalte trust here. Rathethey
merely allege that they are potential beneficiaries of the trBseFAC 11 1616. It is wel
established that “the mere fact that a person is a possible beya$iaimt sufficient to entitle him

to maintain a suit for thenforcement of a charitable trusRestatement (Secondj Trusts§ 391

cmt. G seeSchalkenbach Found. v. Lincoln Foyr@l P.3d 10191024 (Ariz. 2004) ([A] party

must show that they have a special interest in the trust, such as beirgnaleemeficiary, and not

merely being a potential or prior beneficiary of a large class of aitdneficiaries); Bogert



8414 (“As a general rule, no private citizezan sue to enforce a charitable trust merely on the
ground that he believes he is within the class to be benefitted by the. trui$t

The Beneficiary Plaintiffs likewise fail to support the conclusorygatien that theyare
“members of a smal,harply defined, and numerically limited clas$:AC { 119. Indeedheir
own complaint alleges that, as of 200Mahy Yahoo users [had been] imprison@lay Chinese
authorities] based on evidence provided by Yahodd. § 28(emphasis added)Yet plantiffs’
proposed class is even broader than the “many” Yahoo users impriasr#2007. The proposed
class: (1)includes individuals persecuted for expressing their views “online” throughdtrar

another mediurh WangSettlement at 113 (emphasis adgdédhC 1 119 (2) is “primarily,” but

not exclusively, limited to individuals in ChingeeWang Settlementat 113 and (3) is not
temporally imited atall Plaintiffs’ “many” numberthrough 2007has undoubtedly growmuch
larger today because China has more than 700 milion daot®enet users, and is considered one
of the world’'s most active censors of online dis$ent.

At bottom, the Beneficiary Plaintiffshave failed to identifyany casewhere a court
conferred standing on a bén@ry class as large as the one tladigge herethe cases they rely

on involve smaller and more limited classet Wiliams v. Boardof Trustees589 A.2d 901

(D.C. 1991),the court held that a class comprised of those who regularly attende deanuibdiy

¢ SeeChina’sinternet users grew in 2016 by the size of Ukraine’s popnltdi@3]1 million South China
Morning PostJan. 22,2017 (Ex. 21 to Yahoo's Mot. to Dismiss) [ECF N@49The InternetirChina: A Toolfor
Freedomor Suppression?: Joint Hearing Before the Subaonitica, Global Human Rights and IntlOperations
and Subcomm. on Asia and the Re¢he H Comm. on Int’l Relations109th Cong. 178006) (Ex. 7to Yahoo's
Mot. to Dismis$ [ECF No. 2910 (statement of Rep. Leach, Member, H. Comm. on Int’| Relai¢fAccording to
China’s own stateun media, it has puttogetherthe world’s most extensive@mgrehensive regulatory systemfor
Internet administration and has perfectedHaour, reakime, situational censorship mechanism.”).

"Numerousases have denied standing to what appear to be smaller, ritecefieneficiary classeSee,
e.g. Stateexrel. Nixonv. Hutchersorm96 S.W.3d 8184-85 (Mo. 2003)en bancjno standing to enforce trust where
the “estimated. .number of [potential beneficiaries]’was at least 6,000 pedgdaiia v. Chathan?54 S.E.2d 528,
530 (N.C. 1979) (no standing when plaintiff was the member of a bensficlass that consted ofhundreds of
members.)
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contributed tasingle churchn Washingtonwas too “uncertain and limitless” to confer standing
id. at 909. Plaintiffs proposed class of poltical dissidepgssecuted fousing anylnternet
platform in the world’s mostpopulous country is far more limitless and uncertain than the
beneficiary class iWiliams. Plaintiffs’ reliance orHookeris similarly unhelpful In that case,
the court conferred standing on a beneficiary cthss$ consistedbf female, indigent, “aged”
widowed residents of Georgetowwwho were in “good health” Hooker 579 A.2d at 615.
Moreover, the court found that the class was “limited” becthes&umber of applications from
the group of beneficiaries . . . ha[d] decesdsgnificantly’ and the home hadifficulty finding
qualfying individuals. Id. at 615-16. In other words, irHookerthe potential beneficiaries came
from a single neighborhood of a single city with a population thasisa small fraction the size
of China’s 700 milion internet user&\nd here,unlke in Hooker, it appears that the beneficiary
class isexpandingrather than shrinking.

In sum,the Beneficiary Plaintiffdhave not satisfied their burden of showing that they have
standingto bring thé claims under theprinciples applicable to charitable trusts.

[Il. BREACH OF SETTLEMENT AND UNJUST ENRICHMENT CLAIMS

Plaintiff Yu's claims for mjust enrichment and breach of thettement agreement

8 Hookeralso reinforcsthe notion thateven when litigants challenge a “fundamerttalige to a charitable
trust,forthere to be standirthe potential beneficiary class must stillbe “small and distingT9 A.2dat 614, 616

° Defendants also argue that the Beneficiary Piésrsick Article Ill standingSee. e.g.Yahoo’s Mot. to
Dismiss at 1811. The “irreducible constitutional minimum” of stamgirequires a plaintiff to havéZ) suffered an
injury in fact, (2) thais fairly traceable to the challenged conduct of the defendaht3gthat is likely to be redressed
by a favorable judicial decisidn Spokeo, Inc. v. Roins, 136 S. Ct. 1540, 1542@q16) (internal quotation marks
omitted) Here, six of the seven Beneficiary Plaintiffs have not allegatdhiey have submitted an application for
funding that was denied, orthatthey are otherwise enttitiad award fromthe purported truSeeFAC {1 16-15.
Thus, they have not allegactoncrete injury that can be redressed by the Gndtthey lack Article Ill standing.
SeeUS Ecology, Inc. v. U.S. Depdf Interior, 231 F.3d 20, 24 (D.C. Cir. 200(failure to demonstrate injury that is
redressable warrants dismiss@ld Saybroé Police Union C.O.P.S. Loc. #1086, Inc. v. Mod¥a. 3:08cv-01025,
2009 WL 276513, at *8 (D. Conn. Feb. 4, 2009) (“[Blecause therUsinot entitled to any gift from the trust on
either of thetheories it advances [including a charitable trust theibmdas not injured by the alleged improper
disbursement of trust asséts. The remaining Beneficiary Plaintitku W., alleges that happlied for but did not
receive funding. FACY 16. Thatis sufficient to essébfiricle Il standing at this stag Nevertheless, Xu W.'s
claims fail for the independent reascaplainedabove.
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Counts Two and Si<were released by her when sedtled the 2011 Lawsuit and, in any event,
are insufficiently pled. These independent grounds warrant dismissal ofiis.c

A. Plaintiff Yu Released These Claims

Defendants contend that Yu's claims for unjust enrichment and breach ahesttlare
precluded by res judicathased on the dismissal with prejudice of the 2011 LawSéte, e.qg.
LRF’'s Mot. to Dismiss at HL5. It is true that Yu assersome of the same causes of action in
this lawsuit that she previously brought in the 2011 Lawswituding for unjust enrichment
(Count 11l in the 2011 Lawsuit; Count Il here) and breach of the settlemestragnt (Count V
in the 2011 Lawsuit; Count VI heregnd that shalleges many of the same facts in this lawsuit
that formed the basis dler claims in the 2011 LawsuitBut Yu expressly disclaimghat she is
suing forany alleged conduct that occurred prior to October 21,2@14 date of dismissal of
the 2011 Lawsuit. FAC 7133, 145. And Yu has aleged miscondutiased orsomefacts that
postdate the 2011 LawsuitSeeid. 11 64, 68.“Res judicata does not preclude claims based on
facts not yet in existence atthe time of the original acti@rédke v.FAA, 291 F.3d 59, 66 (D.C.

Cir. 2002) accordApotex, Inc. v.FDA, 393 F.3d 210, 21@D.C. Cir. 2004) see alsdrestatement

(Second) of Judgments 24 cmt. f (1982)“Material operative facts occurring after the decision

of an action with respect to the same subject matter may in themsaiviaken in conjunction
with the antecedent facts, comprise a transaction which may be made thd dassand aain
not precluded by the firs).” Hence, res judicata does not bar Yu's claims.

But Yu is not completely out of the woadDefendants’stronger argument ighat Yu's

claims are barretly the release that she negotiated when she dismissed the 2011 L&gsuit.
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e.g, LRF’s Mot. to Dismiss at4-24. The 2011Release—a contract executed by and between
Yu, Wu, the LRF, the LHRO, and the YHRT—stateghat Yu released all claims

of every kind and nature whatsoever in law, equity or otherwise, past, present or

future, ascertained or unascertained, whether now known or unknown, suspected

or unsuspected, and whether or not concealed or hidden, which have existed or may

have existed, or which do exist or may exist, without regard to subsequent riscove

or the existence of additional or different facts, from the beginning of thd weorl

the date of this Agreement arising out of or related in any manner to all prio

dealings between the partiesithout limitation, including but not limited to any

events or circumstances alleged or which could have been aleged in the Civi

Action.
2011 Release aB. Yu contends that because she has chatigeldgal theory fom the 2011
Lawsuit—i.e., she ow alleges breach of the settlementjgrimary humanitarian purpose-the
2011 Release does not apply. Pls.” Opp’'n at 38. Not so. The broad language of tlebelieas
this argument and prevents Yiom evading the release by merely altering her leggdrthor by
“discovering” additional claims that stw®uld have, butailed tq allege previoush! See2011
Release at 2. Yu has meutfficiently explained why the violation of the humanitarian purpose
theory could not have beelleged in the prior act. Hence, it is barred by the comprehensive
2011 Release.

B. The Claims Are Insufficiently Pled

Even if Yu's claims wereot precluded by th@011 Release they fail for independent
reasons.Yu's breach of settlement claim issufficient because the amended complaint fails to

identify any specific provisions of thé&/angSettlement that defendants allegedly breacl&ze

Kaar v. Wells Fargo Bank, N.A2016 WL 3068396, at *1 (N.D. Cal. June 1, 2016) (“To claim a

¥The Release expressly applies to these entities and “their patiesevhole and partial subsidiaries and
other affiiated companies and each of their res pectiverdand former officers, employees, directors, shareholders,
fiduciaries, transferees, attorneys, insurers, accountangdiesutrusts, predecessors, successors, and assignees.”
2011Release at 2.

"Indeed, Yu has alleged that“[t]sgstematic and unlawful depletion began immediately [in 2007],” FAC
1 61, and she admitted that she was aware of this impropeiaepiethe time she filed the 2011 Lawsg#eDAC
19 47#48.
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breach of contract in fed&® court],] the complaint must identify the specific provision of the

contract allegedly breached by the defendangpjneli v. Nat'| FootballLeague 96 F. Supp. 3d

81, 131 (S.D.N.Y. 2015) Twombh+Igbal standards of federal pleading require a coimipléo

identify, in nonconclusory fashion, the specific terms of the contract that a defendant has

breached.”)Saha v. George Washington Uni%.77 F. Supp. 2d 439, 443 (D.D.C. 2008) (plaintiff

failed to state a claim because he had “not identified f&pdceached provisions”). Indeed, the
amended complaint is completely lacking any referenaedection or provision of th&/ang
Settlement that defendants supposedly violated. Instead, Yu provides gehealdigations of
breach that are untetherémthe actual contractual provisions. For example, her allegation that
“[tthe Settlement was breached upon.the depletion of Trust assets to such an extent that it
culminated in the breach of the Settlement,” FAC 144, is conclusaylacjrand4ils to identify

a settlement provision that was breached. Her claim that a breach occurree ie¢andants
depleted the trust assets and did not use them exclusively (or priméoilgyovide humanitarian

and legal assistance” to Chinese dissidadtsijgnores that th&vangSettlement expressly permits
the YHRF to be spent to “resolve claims primarily by such persons . . . ;. arfdr.payment of
[LRF’s] operating expenses and the Foundation’s education work conducted in tu Staites

in support of human rights.”"Wang Settlement at 113. Similarly missing from the amended
complaint is an identification of any contractual provision tied to the allbgeach arising from
Yahoo's failure to “review all of Wu and the LRF’s activities.” FAC Y .144nd the alleged
termination of the “primary humanitarian purpose is not a breach that plaintiff has connected to

any obligation found in the settlement agreeme&geEdmond v. Am. Educ. SerysNo. 10cv-

0578,2010 WL 4269129, at *2 (D.D.C. Oct. 2Z8010) (“Without a contractual duty, thezan be
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no breach of contract.” (internal quotation marks omitte#jnce, the breach of settlement claim
fails.

Yu's unjust enrichment claim ikewise deficient. Thatclaim is based on the aleged
“enormous ihancial benefits obtained by Wu and LRF as a result of Yu signing \i¥eng
Settlement, and alleges that defendants obtained “unjust benefits a.resasit of Wu and the
LRF'’s breaches of the Settlement’s requirementSAC 1 13334. Thus, the ungt enrichment
claim is based on the terms of MangSettliement, and turns afefendantsaleged breaches of
those terms.While the existence of an express contract does not af@egslosea claim for
unjust enrichmert-and courts haveometimespermitted a party to plead this as an alternative

theoryin certain circumstancesge, e.g Shtauber v. Gersor239 F. Supp. 3d 248, 256 (D.D.C.

2017)y—courts require an allegation that the contract is invalid or unenforce&eleFalcont

Sachs v. LPF é&nate Square, LLC142 A.3d 550, 556 (D.C. 20163ee alsdJnited States ex rel.

Morsell v. Symantec Corpl30 F. Supp. 3d 106, 129 (D.D.C. 2015) (dismissing unjust enrichment

claim and stating that this “alternative claim[] must be supportedtliige ery least, an allegation

that there is no valid contract” (internal quotation marks omitted))etStates v. Kellogg Brown

& Root Servs. 800 F. Supp. 2d 143, 160 (D.D.C. 2011) (finding plaintiff could not sustain claim
for unjust enrichmentwithout an“allegation that there [was] no vald contractRjesha v.
Ferguson 725 F. Supp. 2d 106, 112 (D.D.C. 2010) (dismissing claim for unjust enrichment ple
in the alternative when plaintiff attached a copy of the agreement tothgaint and neither
partydisputed the validity of the agreemenjo such allegation of invaldity or unenforceability

is made here Courts have found similarly infirm unjust enrichment claims that, ees, nest on

the terms of an express contra@eAlbrecht v. Comm. on Enfpyee Benefits of Fed. Reserve

Employee Benefits Sys., 357 F.3d 62, 69 (D.C. Cir. 2@@88$missing unjust enrichment claim
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“that rests on the terms of the [express contradii’je APA Assessment Fee Litig7r66 F.3d 39,

47 (D.C. Cir. 2014)(“Insofar as the terms of the contracts governed the matter in dispute, they

precluded an unjust enrichment claim.Mpovahedi v. U.S. Bank, N.A853 F. Supp. 2d 19, 29

(D.D.C. 2012)(“Defendants are correct that when the claim for unjust enrichmented baghe
terms of the contract, a claim for unjust enrichment is unavailableHence, Yu's unjust
enrichment claim wil be dismissééd.
V.  CiviL CONSPIRACY CLAIM
Plaintiffs remaining civi conspiracglaim (Count Sevehis not an independent cause of
action under District of Columbia law. Rather, it “depends on the perfoem@some underlying

tortious act.” Halberstam v. Welgh705 F2d 472, 479 (D.C. Cir. 1983)accord Waldon v.

Covington 415 A.2d 1070, 1074 n.1®.C. 1980). Plaintiffs have not alleged any torts in the
amended complaintand all of their other claims wil be dismissed. Hence, the caiispiracy

claim wil also be dismissed.SeeHall v. Clinton 285 F.3d 74, 82 (D.C. Cir. 2002) (“Civil

conspiacy, of course, is not actionable in and of itsef?).

CONCLUSON

For these reasondefendantsmotion to dismiss willbe granted A separate order has

been issued on this date.

2The result would be the same under California law, witielparties selected as the governing law for the
Wang Settlement. SeeKlein v. Chevron U.S.A., In¢.137 Cal. Rptr. 3d 293, 3332 (Cal. Ct. App. 2012)
(“[P]laintiffs’ breach of contract claim pleaded the existeri@a enforceable agreementand thejustrenrichment
claim did not denythe existence or enforceability of that agget Plaintiffs are therefore precluded fromasserting
a quastcontractclaimunder the theory of unjustenrichmer&)ingerv. Amazon.Com, InB11F. Supp. 2d 838,
856 (N.D. Cal. 2004) (dismissing “unjust enrichmentrolaiithout leave to amend” because plaintiffeglon the
existence of an express contract as the basis for another clainnarfdahnot assert his unjust enrichment claimin
the alternative”).

13 TheCourt need not reach defendants’ other arguments in fawtismissal, including that plaintiffs’
claims are time barred’he claims againstthe Doe defendants will not survive @séme reasons explained above.
Finally, the parties’ requesfsr ahearingon themotionsto dismissaredenied as moot.
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Is/
JOHN D. BATES
United States District Judge

Dated: Marc80, 2018
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