ALLIED PROGRESS v. CONSUMER FINANCIAL PROTECTION BUREAU Doc. 12

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALLIED PROGRESS
Plaintiff,
V.

CONSUMER FINANCIAL
PROTECTION BUREAU

Defendant.

Civil Action No. 17-686(CKK)

MEMORANDUM OPINION
(May 4, 2017)

Pending before the Courtidaintiff Allied Progress Motion for a Temporary Restraining
Order and Preliminary InjunctiosgeECF No. 2(* TRO Motiort), which seeks both a temporary
restraining order and preliminary injunction mandating expedited processing andtiproadic
certan materialfrom Defendant Consumer Financial Protection Bu(e&&PB') pursuant to the
Freedom of Information Acf‘FOIA”), 5 U.S.C. § 552, and the Administrative Procedure Act
(“APA”"), 5 U.S.C. § 70let seq Upon consideration of the pleadingsthe relevant legal
authorities, and the record for purposes of the pending motion, the Court concludes that none of
the preliminary injunction factors weigh in favor of granting injunctive fahethis matter.
Accordingly, the CourDENIES both Plaintif's request for a temporary restraining order, and its
request for a preliminary injunctipras the legal and evidentiabasesfor both requestsre

identical.

1 The Court’s consideration has focused on:

e Pl.’s Mem. in Supp. of Mot. for a Temporary Restraining Order and Prelim. Inj., ECF No.
2-1(“TRO Mot.”);

e Def.’s Mem. in Opp’n to Pl.’s Mot. for a Temporary Restraining Order and Préijm
ECF No. 7 (“Opp’n Mem.”);

e Pl.’s Reply to Def.’s Mem. in Opp’n to Pl.’s Mot. for a Temporary Restraining iCae
Prelim. Inj, ECF No. 8 (“Reply Mem.”).
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. BACKGROUND

The instant motion is predicated gotential Congressional actioron regulations
promulgatedy CFPB collectively known as thé&Prepaid Rw,” which were intended to provide
“comprehensive consumer protections for prepaid financial proddd& Mot. at 1; Opm
Mem. at 2. Assuming it comes to pas$jd Congressional action woulsk takerpursuant to the
Congressional Review A¢tCRA"), 5 U.S.C. 88 80B08 which permits Congress to quash
agency regulations within a slated time periblae parties agree that the deadline for Congress to
overrule the Prepaid Rule via the CRA is May 9, 2017. Opp’'n Mem. at 3.

Plaintiff initially submitted two FOIA requests to CFPB regarding the Prepaid étule
April 6, 2017, both of which sought expedited processing. Decl. of Raynell Lazier, ECF1INo. 7
1 8. Expedited processing of these requests was denied on April 6 and April 7, 201Wyedgpec
Id. 1 9. On April 12, 2017, Plaintiff withdrew these requests, and submitted the FOIA rezmjuests
issue inthis matter (thé FOIA Requesty. Id. 1 10; Decl. of Karl Frisch, ECF No:-2, 1 3. In
those, Plaintiff requesteexpedited processintpf all correspondence between, involving and
including representatives of thEFPB and any of twelve listed U.S. Senators, or their
representatives since December 1, 2@bhcerning. . . the PrepaidRule” and of “all
correspondence since December 1, 2014 between, involving, and including representdteves of t
named staff at the CFPB .andany of a number of namdgrivate]individuals and etities or
their representatives concerning” the Prepaid Rdld[{ 3, 55eeTRO Mot., Exs. 1, 2.

On the same day, April 12, 2017, CFPB denied Pldistifequest for expedited
processing asserting thaPlaintiffs FOIA Requestsdid not qualify under either of the two

categories recognized by CFPB for granting expeditedtment TRO Mot., Exs. 3, 4.



Nonetheless, the agency proceeded witheqredited processing of the FOIA Requests. Decl. of
Raynell Lazier, ECF No.-7, § 12.SubsequentlyPlaintiff chose not to requeah administrative
appeal of CFPB determination regarding expedited processing, and on April 18, f@tithis
action and the pending TRO Motion.
1. LEGAL STANDARD

A temporary restraining order preliminary injunction is “an extraordinary remedy that
may only be awarded upon a clear showing that the gfasmentitled to such relief.Sherley v.
Sebelius644 F.3d 388, 392 (D.C. Cir. 2011) (quotMiinter v. Natural Res. Def. Council, Inc.
555 U.S. 7, 22 (2008)kee also Mazurek v. Armstrgrig0 U.S. 968, 972 (1997) (“[A] preliminary
injunction is an extraordinary and drastic remedy, one that should not be grantedthmless
movant, by a clear showing, carries the burden of persuagemghasis in original, quotation
marks omitted)). “A plaintiff seeking a preliminary injunction must establi$thidt he is likely
to succeed on the merits, [2] that he is likely to suffer irreparable harm in tine@lb$@reliminary
relief, [3] that thebalance of equities tips in his favor, and [4] that an injunction is in the public
interest.”Aamer v. Obamar42 F.3d 1023, 1038 (D.C. Cir. 2014) (quotiigerley 644 F.3d at
392 (quotingWinter, 555 U.S. at 20) (alteration in original; quotation markstid)). “When
seeking a preliminary injunction, the movant has the burden to show that all four fadters, t
together, weighn favor of the injunction.”Abdullah v. Obama753 F.3d 193, 197 (D.C. Cir.
2014) (quotind>avis v. Pension Benefit Guar. o, 571 F.3d 1288, 1292 (D.C. Cir. 2009)). “The
four factors have typically been evaluated on a ‘sliding scdbavis,571 F.3d at 1291 (citation
omitted). Under this slidingcale framework, “[i]f the movant makes an unusually strong showing
on one of the factors, then it does not necessarily have to make as strong a showing on another

factor.”Id. at 1291-92.



The Court notes that it is not clear whether this Circuit’s slidiceje approach to assessing
the four preliminary injunction factors survives the Supreme Court’s decisiimier. See Save
Jobs USA v. US. Dep’'t of Homeland $&05 F. Supp. 3d 108, 112 (D.D.C. 2015). Several judges
on the United States Court of Appeals for Bhstrict of ColumbiaCircuit (“D.C. Circuit”) have
“read Winterat least to suggest if not to hold ‘that a likelihood of success is an independent, free-
standing requirement for a preliminary injunctiorSherley 644 F.3d at 393 (quotirgavis 571
F.3d at 1296 (concurring opinion)). However, the D.C. Cirbag yet ® hold definitively that
Winterhas displaced the slidirggale analysisSee id.see also Save Jobs US®5 F. Supp. 3d
at 112. In any event, this Court need not resolve the viability of the skdalg approach today
as the Court determines that “eefminary injunction is not appropriate even under the less
demanding slidingcale analysis.Sherley 644 F.3d at 393.

[11. DISCUSSION

The Court proceeds by assessing each of the preliminary injunction factors irotuire F
reasons statethe Court concludes thBtaintiff has failed to establish its likelihood of success on
the merits or that it will be irreparably harmed, and finds that the public interestscpuities are
in equipoise. Consequently, Plaintiff's request for injuncteleef shall be denied.

A. Likelihood of Success on the Merits

The Electronic Freedom of Information Act Amendments of 102896 Amendment$
created a procedure by which applicants could obtain expedited processing of tAaiedii@ists
upon a showing aicompelling need for the requested materials. The pertinent statutory languag
provides that[e]ach ageay shall promulgate regulations .providing for expedited processing
of requests forecords (I)in cases in which the person requesting the dscdemonstrates a

compelling needand (Il)in other cases determined by the agehByU.S.C. 8552(a)(6)(E)(i)



“Compelling neel is definedby the FOIA statutéo encompass the following circumstances:

(1

(1

that a failure to obtain requested records on an expedited basis under this
paragraph could reasonably be expected to pose an imminent threat to the
life or physical safety of an individual; or

with respect to a request made by a person primarily engaged in
disseminating information, urgency to inform {hablic concerning actual
or alleged Federal Government activity

5 U.S.C. 8 552(A)(6)(E)(v). As contemplated by the 1996 Amendments, CFPB has published

regulations implementing i@dministrationof expedited processing requests. Those regulations,

like the FOIA statute, provide for expedited processing to the extent the applicantzarsttate

a“compelling needfor the materials, which is defindxy the CFPBas follows:

(i)

(ii)

Failure to obtain the requested records on an exped@sd lwould
reasonably be expected to pose an imminent threat to the life or physical
safety of an individual. The requester shall fully explain the circurostan
warranting such an expected threat so that the CFPB may make a reasoned
determination that aaliay in obtaining the requested records could pose
such a threabr

With respect to a request made by a person primarily engaged in
disseminating information, urgency to inform the public concerning actual
or alleged Federal government activity. A persprimarily engaged in
disseminating informatidndoes not include individuals who are engaged
only incidentally in the dissemination of information. The standard of
“urgency to inforr requires that the records requested pertain to a matter
of current eigency to the American public and that delaying a response to
a request for records would compromise a significant recognized interest to
and throughout the American general public. The requester must adequately
explain the matter or activity and why thecords sought are necessary to
be provided on an expedited basis.

12 C.F.R. 8§ 1070.17(a), (8).

FOIA provides for direct judicial review of an ageheylenial of expedited processing,

meaning thaPlaintiff was not required to pursue an administrative appeal, and consequently has

exhausted his administrative remedies, as the government concedes. 5 U.S.C(®)&52i{g)

Oppn Mem. at 6 n.1. Judicial review must be conductidnove but is limited to an analysis of



the administrative record before the agency at the time it denied the reqguesipéalited
processing5 U.S.C. 8§ 552(a)(6)(E)(iiif*judicial review shall be based on the record before the
agency at the time of the determinatiorAl-Fayed v. C.I.A.254 F.3d 300, 305 (D.C. Cir. 2001)
(concluding thatde novostandard of review appliedased on the crogsference insection
552(a)(6)(E)(iii)to section552(a)(4)(B) which provides fode novareview of agency decisions

to withhold materials)The burdenrests with the requester to demonstrate its entitlement to
expedited processing\l-Fayed 254 F.3dat 305 n. 4.

Plaintiff here seeks expedited processing based on the second exception provided for by
both the FOIA statute and CFPB regulations. Consequently, to establish that likkhsaod of
success on the meriBlaintiff must show that: (i) it ia person primarily engaged in information
dissemination; (ii) the FIA requests at issiinvolvea matter with respect to which there is an
urgency to inform the public; and (iilhe matterconcers actual or alleged Federal government
activity. There is no disagreement that the FOIA requests concern a Federahgent activity—
the pendig Congressional action with respect to the Prepaid-Ralel as such, only the first two
elements are at issukhe Court assesses each in turn, and finds that Plaintiff has failed to Bstablis
a likelihood of success on eith@ement

1. Person Primarily Egaged in Disseminating Information

The legislative history associated with the 1996 Amendments indicate$atlpagrson
primarily engaged in disseminating information

should not include individuals who are engaged oimgidentally in the

dissemination of information. The standard’pfimarily engagedrequires that

information dissemination be theain activityof the requestor, although it need

not be their sole occupation. A requestor who only incidentally engages in
informationdissemination . .would not satisfy this requirement.



Landmark Legal Found. v. E.P,A910 F. Supp. 2d 270, @1D.D.C. 2012)(emphasis and
alterations in original) (citingH.R. Rep. No0.104-795, at 26(1996). The pertinent CFPB
regulations likewise qovide that“[a] person primarily engaged in disseminating information
does not include individuals who are engaged anlgidentally in the dissemination of
information” 12 C.F.R. §1070.17b)(2)ii) (emphasis added)In Al-Fayed the D.C. Circuit
examined the legislative history behind the provision for expedited processing, and fouad that
“an overarching principle, . . he specified categories for compelling need are intended to be
narrowly applied’ 254 F.3dat 310 (internal quotation markand alterations omitted). The D.C.
Circuit also emphasizetthe Congressional concern for the finite resources available to agencies
responding to FOIA requests, and “the possibility that overuse of the expedited proocéss
unfairly disadvantage otheequesters.Landmark 910 F. Supp. 2dt 275(citing Al-Fayed 254

F.3d at 310). Althoughcourts in this Circuit and elsewhere have routinely held that media
organizations and newspapers qualify under this categotight of the pertinentlegislative
history, other types of organizations have been held to not qualify, unless information
dissemination is also their maactivity, and not merely incidental to other activities that are their
actual, core purpos&eeld. at 276(concluding that publienterest law firm did not qualify as
primarily engaged in information dissemination, and noting thatamtrary reading of the
statutory requirement would allow nearly any organization with a websitesletesv, or other
information distribution channéb qualify as primarily engaged in disseminating informafipn

Nat’l Day Laborer Org. Network v. United States Immigration & Custom% ,Bx. 16CV-387

2 Because “compelling need” is a term defined by the FOIA statute and consegumpiidyl
across multiple federal agencies, the CFPB’s own definition of this term ammh#steent parts
is not controlling Al-Fayed 254 F.3d at 307. Nonetheless, theuf@ cites the CFPB regulations
as evidence of the significance of the aboeferenced legislative history.
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(KBF), 2017 WL 746444, at *5 (S.D.N.Y. Feb. 17, 20{@yblic interest organizations did not
qualify despite operating websitéthat received many visils Treatment Action Grp. v. Food &
Drug Admin. & Defit of Health & Human ServsNo. 15CV-976 (VAB), 2016 WL 5171987, at
*8 (D. Conn. Sept. 20, 20L.6Am. Civil Liberties Union of N. California v. Dépof Justice No.
C 044447 PJH, 2005 WL 588354, at *8, *14 (N.D. Cal. Mar. 11, 2@f&ling that there was no
showing that information dissemination was a main activity of the ACLU, thargh it*sends
out a btmonthly newsletter to 40,000 people, maintains a website, and issueo-kgiotv
documents, press releases, brochures, and pamphlets on civil fiherfieeadership Conference
on Civil Rights v. Gonzaled404 F. Supp. 2d 246, 260 (D.D.C. 200&)ncluding that Plaintiff was
primarily engged in information dissemination because‘itsission is to serve as the site of record
for relevant and upe-the minute civil rights news and informatipn

As already noted,he Courts determination of whether Plaintiff qualifies as a person
primarily engaged in information dissemination is based solely on the record beforleRBeaC
the time it denied Plaintifé request for expedited processifidpat record consists solely of the
FOIA Requests themselveshich Plaintiff tacitly acknowledges instReply by only referemmg
those FOIARequests to support its qualifications under this provifeply Mem. at 3However,
the only indicia in tk FOIA Requests as to Plaintiff involvement in information dissemination
is the following statementAllied Progress will use the information gathered, and its analysis of
it, to educate the public through reports, press releases, or other medthPAdiggess will also
make materials it gathers available on our public webdifeO Mot., Ex. 1, at 2; Ex. 2., 8t This
statement does not appear under the section eritAlgalication for Expedited Processifidyut
rather as part of Plainti fee waiver requeshievertheless, Plaintiff claims that the statement

“clearly expresses plaintiff primary @agagement as disseminating informatiomhexa it can fulfill



its mission” Reply Mem. at 3. From the Colstperspective, however, neither the statement nor
anything else in the FOIRequestslescribeany ofPlaintiff's activities, let alone indicate that
information disseminate is itsnain activity! At most, the statememnelaysPlaintiff's intentiors
with respect to the materials thaseeks to obtain via the FOIA Requests. But even the statutory
languageplainly speaksto the general typef activity in which the requestor iSprimarily
engaged, and not merely what the requestor will do in the futWere a statement of the type
proffered by Plaintiff to suffice, theanytype of organization could qualify under the statute by
merely representinghat it intendedto engage in information dissemination with respect to the
fruits of its FOIA request. That result is at odds with themplanguage of the statute, the pertinent
legislate history, and the case law recounted above. Accordingly, thel@sunb difficulty in
concluding that, based on the recandlerreview, Plaintiff has failed to establish that it is a person
primarily engaged in information disseminatiés. such, Plaintiff has also failed to establish its
likelihood of success on theerits with respect to its request for expedited processing.

2. Urgency to Inform

Because Plaintiff is not a person primarily enghigenformation dissemination, it cannot
show a likelihood of success with respect to expedited processing regafdidssther its FOIA
Requests concern a matter of public urgency. Nonetheless, the Court is doubtfualithift ¢duld
succeed on thisdsis either. As above, the Court emphasizes that its review is limited to thee recor

before the CFPB, and consequently, to the content of the RBtdests. Three factors are

3 Although Plaintiffreferences th&PA in its ComplaintseeECF No. 1, { 2it does not contend

in its briefing of the TRO Motion that the AP&uld somehow warrant expedited processing in
this matter, or that it otherwise affects the Court’s analysis of the prelimirjangiion factors.

In any event, courts in the D.C. Circuit “hamreiformly declined jurisdiction over APA claims
that soughtemedies made available by FOIA. .” Cause of Action Inst. v. Egglesidso. CV
16-871 (CKK), 2016 WL 7243518, at *8 (D.D.C. Dec. 15, 2016) (KeKatelly, J.). As such,
Plaintiff's allusion to the APA does not alter in any way the Court’s analysis of the penalilogim
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pertinent to assessing whether there is an urgency to inf@timvhether the iguest concerns a
matter of current exigency to the American public; (2) whether the consequdraelaying a
response would compromise a significant recognized interest; and (3) whetheuest concerns
federal government activityAl-Fayed 254 F.8 at 310 “The publics right to know, although a
significant and important value, would not by itself be sufficient to satisfy thislestdih Id.
(quotingH.R. Rep. No. 104-795, at 26 (19%6)

Plaintiff's FOIA Requests indicate that they are predicatetitbe urgent public need to
understand the decisionaking process behind thErepaid Rule], and elected representatives
roles in that process . .”.TRO Mot., Ex. 1, at 2; Ex. 2., at Phe FOIA Requests atscite to two
media reports regarding the potential Congressional action on the PrepaichRuadicular, an
op-ed by Senator David Perdue and Representative Roger Williamshich they said they are
‘using the CRA . . . concurrently in the House &ethate to push for an end to the Prepaid Card
Rule,” and aCNBC report, which stated that tifedeadline for introducing any new CRA
resolutionshad already passed and legislatonsist complete voting on resolutions already in the
legislative pipeline  mid-May.” Id. Nonetheless, the record is devoid of any evidence regarding
whether the Prepaid Rule, or Congressional action with respect to thedFRefs is a matter of
“current exigency to the American public.” The two media reports cited byiRldanhothing to
elevate the Prepaid Rule abovey atherlaw or regulation that is currently subject to potential
Congressional action; they say nothing above the degree to which anyone otltaihi@Ef has
expressed interest in the fate of the Pigtprule. That is not to say that the Prepaid Rule is not
important, and indeed, the Court in no way concludes that there is not in reality sulstétita
interest in the Prepaid Rule. Rather, the Court merely finds thauthentrecord, which it was

Plaintiff's burden to develop, does not provide any evidence of this public interest. Consequently,
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the Court cannot conclude that Plaintiff has a likelihood of establishing that ligs R€uests
concern a matter of which thdaesan urgency to inform the publi€eeNadelton v. Dep of State
941 F. Supp. 2d 120, 123 (D.D.C. 2018dting that courts have found“acompelling needto
exist when the subject matter of the request was central to a pressing issuel@y, tbuch as
public debate over theenewal of the USA PATRIOT A¢t but concluding that thécontroversy
that [plaintiff] suggests exists. . bears no resemblance to these matters of genuine widespread
public concerf).

B. Irreparable Harm

“Although the concept of irreparable harm does not readily lend itself totaefjrthe
courts have developed several well known and indisputable principles to guide them in the
determination of whether this requirement has beeri iésconsin Gas Co. v. FE.R,Z58 F.2d
669, 674 (D.C. Cir. 1985 hief among thm is that“the injury must be both certain and great; it
must be actual and not theoretitdtl. Here,Plaintiff contends that any further delay in granting
expedited processing will constitute irreparable harm, asvérg nature of the rigt that plaintiff
seeks to vindicate in this actierexpedited processirgdepends upon timelingssTRO Mot. at
10-11, and that absent disclosure of the records it seeks through theRe@uasts, itsability to
engage in an urgent and current public potiebate will barretrievablylost,” id. at 11; Reply
Mem. at 5.

Although a“plaintiff’s desire to have its case decided in an expedited fashios
insufficient to constitutd] irreparable hargi the timesensitive nature of a FOIA request may
suffice to meethis standardJudicial Watch, Inc. v. U.S. D&mpof Homeland Sec514 F. Supp. 2d
7, 10 (D.D.C. 2007). Consequently, a number of courts in this Circuit have held that, where a

request for expedited processing seeks information that is pertinent to an imgparetit of public
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concern, denial of expedited processingy constituterreparable harmSeeWashington Post v.
Dept of Homeland Sec459 F. Supp. 2d 61, 75 (D.D.C. 20@@pecause the urgency with which

the plaintiff makes its F@\ request is predicated on a matter of current national debate, due to the
impending election, a likelihood for irrepatatharm exists if the plaintiff FOIA request does

not receive expedited treatméptElec. Privacy Info. Ctr. v. Depof Justice416 F. Supp. 2d 30,

41 (D.D.C. 2006)EPIC |) (finding that plaintiff would be irreparably harmed because it would be
“precluded, absent a preliminary injunction, from obtaining in a timely fashion informatal

to the current and ongoing debate surroundingle@gelity of the Administratiors warrantless
surveillance prograii.

Nonetheless, courts in this Circuit have also recognized that simply becaageest for
expedited treatment fdime-sensitive, does not mean thapso factg failing to grant injunctive
relief mandatingexpedited processing would lead to irreparable h&esElec. Privacy Info. Ctr.

v. Dept of Justice 15 F. Supp. 3d 32, 44 (D.D.C. 20X&PIC 1) (“[w]hile it is true that some
courts have grantgareliminary injunctionsvhere‘time is of the essenge . . surely[plaintiff’s]

own subjective view of what qualifies asmely processing is not, and cannot be, the standard
that governs this Coust evaluation of irreparable hafin Landmark 910 F. Supp. 2d at 278
(“where the plaintiff has not met the requirements for expedited processthghere the agency
has stated that it will complete processing of the request by the end of neltf ther@ourt finds

it difficult to conclude that denial of a preliminary injunction motion will result in irrapke
harni). As noted above, in order to establish irreparable harm, Plaintiffshastthat, absent an
injunction, it would suffer harm that is botgreat and not‘theoretical.”Plaintiff, howeverhas
failed to denonstrate that there is substantial public interest in the records sought vialthe F

requests, such thatdelay in the release of those re®wbuld cause harm that is sufficiently
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“great” to constitute irreparable harr8ai v. Transportation Sec. Admin4 F. Supp. 3d 5, 11
(D.D.C. 2014)(declinng to find irreparable harm in part because plaintiff had not demonstrated
thatthe requested recordguld be“vital to any current and ongoing delJamternal quotation
marks and alteration omitted) (citiijec. Privacy Info. Ctr. v. Depof Def, 355 F. Supp. 2d 98,
101 (D.D.C. 2004)"Fatal to EPICs request for expedited treatment is the failure in its original
FOIA to demonstrate that there is any current public interélsé specific subject of thegquest’
(emphasis added)))). Plaintiff has not explained why the specific recoudbitsvia the FOIA
Requests are crucial to talegedpublic debate over the Prepaid Rdlapr has Plaintiff, for the
reasons stated in th@ecedingsection, proffered credible evidence that the public is actually
engaged in such a deba&eewWadelton 941 F. Supp. 2d at 12 review of request for expedited
processing, declining to find irreparable harm because plantifrguments regarding the
irreparable injury prondgwere] essentially the same as their arguments for compelling’need
Accordingly, the Court cannot conclude that the harm stemming from not grantifitgRe
Motion would be both certain and great, and consequdpilgyntiff hasnot met its burden of
demonstrating irreparable harm.
C. Public Policy and Balance of Equities
The partiespositions regarding public policy atide balance ofquities are in equipoise

There is, undoubtedly, a strong public interest in expeditiopgigessingmeritorious FOIA

4 Plaintiff's most substantive statement on this topic is that “it is clear that the subjiéet of
requests is in the public interest as the information allows the public to seewhosare
attemping to influence the governmesatolicymaking process concerning the prepaid rule are
and what steps they are taking to do so.” Reply Mem. at 4. Even then, however, Plaintiff does not,
for example, explain iany waywhy the public officials and other individuals listed in the FOIA
Requets are pertinent to the alleged public debate over the Prepaid Rule; why theikeahgte |

be corresponding with the CFPB; and what Plaintiff believes that correspondertcslomulthat

would be ofrelevanceand that is not already available in the public sphere.
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requestsSed_andmark 910 F. Supp. 2d at 278PIC |, 416 F. Supp. 2dt42. Moreover, the D.C.
Circuit has recognized th&there is a overriding public interest . in the general importanad
an agenc)s faithful adherenc#o its statutory mandateJacksonville Port Auth. v. Adams56
F.2d 52, 59 (D.C. Cir. 1977INevertheless, two important countervailing interesistunder the
circumstances of this case. First, while the public has an interest intexyeprocessimof FOIA
requestsit likewise has an interest in ensuring that only-esampt materials are released, and
consequently, that agencies have sufficient time to review materials befpereélroducedSee
Daily Caller v. U.S. Deft of State152 F. Supp. 3d 1, 15 (D.D.C. 201Sgcondand as recognized
in Al-Fayed given the finite resources available to agencies, for every FOIA request that is
expedited, another one must be moved back in the queue. Consequently, expediting FOIA requests
is not an end in itself, as it means that eidwne requests are merely put aheaotivers, or that
expedited processing is rendered meaningless, as expediting all reguéstdgamount to
expediting noneld. at 15(“diverting resources to accede processing of the plaintsfrequest
necessarily will redound to the detriment ohert requesters, many of whom submitted their
expedited requels earlier than the plaintifj. Here, where Plaintiff has not provided credible
evidence of a significant public debate over the subject of the FOIA Requests, thedDoot
conclude that th public interesis best served by directing resources towRlaintiff's reques,
and away from others.

With respect to the equities, the burden of expediting Plamtifquest is seemingly
small—a matter of two days, dmsed on the curre@fFPBestimatesprdinary processing would

result in the production of neexempt materialby May 10, 2017, while expedition woulesult
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in such production by May 8, 20f™Decl. of Raynell Lazier, ECF No-Z, 1 14. Nevertheless,

given that theCFPB’sFOIA office is staffed bynly 5 individuak,who process all FOIA requests

received bythe agencyid. 1 5, and that the dates provided are merely estimates that could change

asthe review progresses, the Court is mindful that ordering production by-aettdin would

impugn the two interests noted abpramely, the interest in ensuring that agencies have sufficient

time toreview materials for responsiveness and exempfiansl the interest of other thighrties

in not having their FOIA requests bumped down in the queue and consequently delayed.
Moreover,Plaintiff does not come before this Court with clean hafdiintiff first filed

FOIA requests related to the Prepaid Rule on April 6, 2017. Expedited processing forthose of

initial requestsvas denied by April 7, 2017, yet Plaintiff took no further action until April 12,

2017, when it filed the requests underlying this action. Then, when expedited processing of thos

requests was denied on the same day, Plaintiff waited until April 18,t80Gilé& this action and

the TRO Motion even though judicial review was immediately availal8ee supraat 2.

Furthermore Defendant relays that the pertinent Congressional legislation atimsgus matter

was introduced on February 1, 2017, over tvamths before Plaintiff filed its initial requests with

the CFPB. Opp’n Mem. at 14 (citing Yuka Hayashi, Republicans Introduce ResolutiGh t

CFPB'’s Prepaid€Card Rule WALL St.J. (Feb. 2, 2017, 6:55 PM)Had any one of delayseen

avoided under the current estimates provide by CFPB, Plaintiff would have receivetrvia

5> The Court notes that, as of the date of this Memorandum OpiDagress is expected be in
recess beginning on May 6, 2017, meaning that even expedited processing would have been
unlikely to result in the production of documents before Congress took action on the Prepaid Rul

% In this case, CFPB represents that although it has “identified roughly 5,100 dogtinamhay

be responsive to Plaintiff’'s two requests,” the agency expects thiefueview will significantly
narrow thenumber of documents that are actually responsive to the request.” Decl. @&llRayn
Lazier, ECF No. 7-1,  14.
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expedited processinghe documentsought via the FOIARequests éfore the May 9, 2017
deadlinefor Congressional actiolaintiff has nojustified any of thesdelays, and consequently,
the weight afforded to its claimed burden is necessarily less&oeardingly,for this reason and
the others already stateéte Court concludes that the public interest and balance of equities factors
are in equipoise.
V. CONCLUSION

For all of the foregoing reasons, Plaintiff has not demonstrated that anypvélineinary
injunction factors weigh in favor of granting a temporary restraining ooder preliminary
injunction in this matterAccordingly, the CourDENIES Plaintiff’s [2] Motion for a Temporary
Restraining OrdeandDENI ES Plaintiff's [2] Motion for a Preliminary Injunction.

An appropriate Order accompanies this Memorandum Opinion.

Dated:May 4, 2017

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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