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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PATRICIA GAVIN,

Plaintiff,
Ve Civil Action No. 17-764TJK)

DEPARTMENT OF THE AIR FORCIt al,

Defendants

MEMORANDUM OPINION AND ORDER

Before the Courare a Motion for Judgment on the Pleadings, ECF Ndilé6,by
Defendant Nelnet, Inc. (“Nelnet”) and two motions filed by Plaintiff Par&avin: a Motion for
ReconsiderationrECF No. 65 (“Pl.’s Mot.”), and an Amended Motion for Reconsiderat@F
No. 72 (“Pl.’'s Am. Mot.”). The Court assumes familiarity with the factual and procedural
background of the case as set forth in its prior Memorandum Opinion and Order dated May 15,
2018. SeeECF No. 63“May Opinion”); Gavin v. Dep’t of Air ForceNo. 17cv-768 (TJK),
2018 WL 2223662 (D.D.C. May 15, 2018). For the reasons set forth below, Nelnet’'s motion
will be granted, and Gavin’s motions denied.

A. Nelnet's Motion for Judgment on the Pleadings

Nelnet las moved for judgment on the pleadings under Federal Rule of Civil Procedure
12(c). SeeECF No. 691 (“Nelnet Br.”);, see als&ECF No. 78 (“Pl.’s Opp’n”); ECF No. 79.
“[A] Rule 12(c) motion . . . is functionally equivalent to a Rule 12(b)(6) motidRallins v.
Wackenhut Servs., In@.03 F.3d 122, 130 (D.C. Cir. 2012). “In considering a motion for
judgment on the pleadings, the Court should ‘accept as true the allegations in the opponent’s
pleadings’ and ‘accord the benefit of all reasonable inferénad& non-moving party.”

Stewart v. Evan275 F.3d 1126, 1132 (D.C. Cir. 2002) (quotitaynesworth v. Miller820
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F.2d 1245, 1249 n.11 (D.C. Cir. 1987)). “But the Court need not accept inferences drawn by
plaintiff if those inferences are not supported by the facts set out in the commpbaintust the
court accept legal conclusions cast as factual allegatidtettinga v. United State§77 F.3d
471, 476 (D.C. Cir. 2012). As under Rule 12(b)(@)cbmplaint must have ‘facial plausibility,’
meanng it must ‘plead[] factual content that allows the court to draw the reasonaienicd
that the defendant is liable for the misconduct allegeldl.”(alteration in original) (quoting
Ashcroft v. Igbal556 U.S. 662, 678 (2009)).

The Court will granthemotion, because at ledsto considerationsequire dismissal of
Gavin’s claims against Nelnet.

First, as Nelnet argues, the complaint does not contain “a short and plain staikthe
claim showing that the pleader is entitled to relieftexpuired by Rule 8(&2). Fed. R. Civ. P.
8(a)2); seeNelnet Br. at 16. “[A] complaint that is excessively long, rambling, disgml,
incoherent, or full of irrelevant and confusing material’ will patently fel Rule’s standard, and
so will ‘a complaint that contains an untidy assortment of claims that are neithéy ptain
concisely stated, nor meaningfully distinguished from bold conclusions, sharp harandues
personal comments.’Jiggetts v. District of Columbj&819 F.R.D. 408, 413 (D.D.C. 2017)
(quotingT.M. v. District of Columbig961 F. Supp. 2d 169, 174 (D.D.C. 2013jJj,d sub nom.
Cooper v. District of ColumbjaNo. 17-7021, 2017 WL 5664737 (D.C. Cir. Nov. 1, 2017). That
fairly describes Gavin’s complaint, which leaves the reader guessingyexhet her claims are,
which claims are brought against which Defendants, and how her disjointed faeigaliails
support those claimsSeeECF No. 1. Her subsequent filings have added little clarity.

Second, to the extent the Court caéstdrn a claim against Nelnedom Gavin’s filings, it

is not one onwhich relief can be grantedsavin appears tdaimthatNelnet, her loan servicer,



is requiredto discharge her federal student loamut there is no private right of action under the
Higher Education Act of 1965, 20 U.S.C. § 1@Xkeq.which governdederal student loans.
SeeMcCulloch v. PNC Bank Inc298 F.3d 1217, 1221 (11th Cir. 2002) (collecting cases);
Kemper v. U.S. Dep’'t of EAU@85 F. Supp. 3d 145, 149 (D.D.C. 201BRather, a discharge
must be sought administrativdlpm the Secretary of Educatioee, e.gJohnson v. U.S.
Dep’t of Educ,. 580 F. Supp. 2d 154 (2008) (example of APA challenge to denial of student-loan
discharge).Gavin does not claim to haeserrequestec discharge administratively And
even if Gavin did have a cause of action for discharge of her student loans, it does nahappear
Nelnetwould be a proper defendarfeeJohnson v. Duncary46 F. Supp. 2d 163, 168 n.4
(D.D.C. 2010) (explaining that loan servicer had “no power or authority to dischargeiffxi
federally guaranteed student loans”).

Nelnet’s brief also presents other potentially meritorious argunfi@ntssmissing
Gavin’s claims.SeeNelnetBr. Gavin, for her part, provides no meaningful respaosbese
argumentsinstead reciting a hodgepodge of allegations that, for the most part, do not even
mention Nelnet.SeePI's Opp’n By failing to address Nelnet's argumen@avinhas
effectively conceded thenSeeWannall v. Honeywell, Inc775 F.3d 425, 428 (D.C. Cir. 2014).
The Court will not address these other argumientietail because the foregoing analysis makes

sufficiently clearthat Gavin’s claimsgainst Nelnemust be dismissed.

1 As Nelnet acknowledges, Gavin’s complaint contains a conclusory allegatiahéhtas
exhausted remedy [sic] under the Administrative Procedure Act (AP@9rhpl. § 38see
Nelnet Br. at 19. But that is plainly not enough to state an APA claim, wéughres the
plaintiff to “identify the final agency action being challenge&ik Run Coal Co. v. U.S. Ddp
of Labor, 804 F. Supp. 2d 8, 30 (D.D.C. 2011). Gavin has not done so.



B. Gavin’s Motions for Reconsideration

Gavin has filed two motions seeking reconsideration of the Court’'s Memorandum
Opinion and Order dated May 15, 2018. Pl.’s MBt’s Am. Mot. In addition to
reconsideration, the motions also seek variotiner relief. All of these requests will be denied.

1. Reconsideration

Federal Rule of Civil Procedure 54(b) “recognizes [the court’s] inherent power t
reconsider an interlocutory order ‘as justice require€&dpitol Sprinkler Inspection, Inc. v.
Guest Servs., Inc630 F.3d 217, 227 (D.C. Cir. 2011). “Considerations a court may take into
account under the ‘as justice requires’ standard include whether the court ypatentl
misunderstood the parties, made a decision beyond the adversarial issuesd)reseigan
error in failing to consider controlling decisions or data, or whether a congroltisignificant
change in the law has occurredJhiv. of Colo. Health at Mem’l Hosp. v. Burwell64 F. Supp.
3d 56, 62 (D.D.C. 2016) (quotirgse v. AmUniv., 544 F. Supp. 2d 25, 29 (D.D.C. 2008)). “In
general, ‘a court will grant a motion for reconsideration of an interlocutolgr anly when the
movant demonstrates: (1) an intervening change in the law; (2) the disobweny evidence
not previouslyavailable; or (3) a clear error in the first orderld. (QuotingStewart v. Panetta
826 F. Supp. 2d 176, 177 (D.D.C. 2011)).

In support of her requests for reconsiderat®ayinasserts that the Court’s prior opinion
containedhe followingerror:the Court supposedistatedthat her exhusband retired in 2003,
when in fact he “served in the Louisiana Air National Guard from 2000 to 2@&ePI.’s Mot.

1 4. She argues that thadlegation is the “fulcrumdf herclaims. Id. § 14.

This argument does not accurately describe the Court’s prior opiniodpesitjustify

reconsiderationIn attempting to summariz8avin’s allegations, the Court’s prior opinistated

that Gavirs ex-husband'served in the Air Force until his retirementif99” and “came out of



retirement in 2009."May Opinionat 2, 3. ThesestatemergreflectedGavin’s ownfilings,

which statedhat“[in 1999 he left the military to accept an assignment in private indiisting

that he “was returned to active duty in 2009.” ECF No. @214 15. It maywell be that the

word “retirement” was ill chosesjnce Gavin also alleges that herlexsbandserved irthe
Louisiana Air National Guard in the interindeeid. at 14. But absolutely nothing in the Court’s
prior opinion turned on thictualnuanceand it does not warrant reconsideration of the Court’s
prior order. To the contrary, Gavin'allegationthatherex-husbandeverfully retiredfrom the
military undermines some tierclaims, as wilbe explained below

2. Other Relief

Gavin’stwo motions also ask fahreeother forms of reliefwhich will also be denied.

First, Gavinseeks to asseat“crossclaim” against the Air Forcander theBarring Act,
31 U.S.C. § 3702PI1.’s Am. Mot.at 1. This isnotatruecrossclaim, but simply the latest
iteration of the claims Gavin has previously asserted against the Air &wtaghich the Court
has dismisseds concededIn effect Gavin requests leave to amend her complaint talasld
proposedlaim againsttie Air Force.

“A district court may deny a motion to amend a complaint as futile if the proposed cla
would not survive a motion to dismissHettinga v. United State§77 F.3d 471, 480 (D.C. Cir.
2012)(per curiam) The Court notes that § 3702 merely governs the processing of clainiis, and
is not a source of substantive rights or jurisdicti@geCurtin v. United State®1 Fed. Cl. 683,

687 (2010). Thus, merely invoking 8 3702 doessatisfyGavin’s obligation to explaithe

nature of the clainshe seeks to assert against the Air Force and how the Court has jurisdiction
over that claim.SeeFed. R. Civ. P. 8(8))-(2). As best the Court can tell, this proposed claim
relates taa decision by the Air Force Board fGprrection of Military Record6'AFBCMR”) on

July 13, 2012.The decision restorezkrtain survivor benefitarising fromher exhusbands



death setting asida forged waiver of those benefitSeePl.’s Am. Mot.{{2, 9, 13. Gavin
argues that the decision should also rewarded heretirement benefits that she was denied in
2009as a result of her elxusband’s returto active serviceSee idf{ 9-10.
This claim would not survive a motion to dismibscause iis totally illogical. It rests
on the premiséhat Gavinshould have been awarded her ex-husband'’s retirementtbenef
starting in 2009. But sheow asserts thdtter exhusband never actilg retired, meaning she
was never entitled to hretirementenefits. SeePl.’s Mot. § 4. Gavin lays out a convoluted
theory for howshe would have receivedeseretirementbenefits bufor the forgery of her
spousabenefits waiverseePl.’s Am. Mot.{14-7, but this theory makes no sense and thus lacks
“facial plausibility” Igbal, 556 U.Sat678. The claim appears to have other deficiencies as
well, notablythat Gavin does not assert a basis for this Court’s subject matter jurisdiotion.
There is anothereasonin addition to futility,to denyGavin leave to file this “cross
claim.” As the Court has previously explained, Gavin is not entitled toeithetatement of her
claims against the previouslijsmissedefendantsbecausehe never bothered to respond to
their motions to dismissSeeMay Opinion at 9-10. Gauvin still has not responded to the
arguments in the Air Force’s motion to dismiegen though it was filed over a year agdCF
No. 39. And this latest claimappears to be only a repackaging of her prevadlagations
Therefore Gavinwill not be allowed t@sserher “crossclaim” against the Air Forcé.
Second, Gavin requests a “continuance of 90 days” so that she can “provide additional

documentation,” receive an “award of back Widow’s Disability Pay” from theab Security

2 It also appears that Gavin has not exhausted her administrative reinefdiee the AFBCMR.

Gavin claims to haveerved the AFBCMR with a requestated tahis proposed claim on July

13, 2018.SeePI's Opp’'n { 22. She evidently has not yet received a response, describing this as
a “pending administrative appealld. 1 38.



Administration, and retain “qualified and competent counsel.” Pl.’s Mot. 11 3E&#éctively,
she seeks to extend the deadlines for discovery set forth in the Court’s prior @tdenmequest
is moot: because all of Gavin’s claims have been dismiise®, is no reason &xtend the
remaining deadline$ And in any event, Gavin has not demonstrated good cauas for
extension of time SeeFed. R. Civ. P. 16(b)(4). dtwithstaring otherextensions of time
alreadygranted by the Courbftensua spontg Gavin has failed to meet court-imposed
deadlineon multiple occasionsShe alsalid not propound any discovergquestsiuring the
discovery period previously ordered by theu@t. SeeECF No. 77 § 6 And while the Court is
sympathetic to Gavin’s desire to obtain legal representaiemnhas had over 15 months since
the filing of this lawsuit taetain counseindhas not done sdn fact,over 75 days have passed
sinceGavin first requested a 90-day continuance on June 5, 888Bl.’s Mot. | 46even
thoughthreequarters of the time shitially requestedhasalready passed, skees not appear
to be close to obtaining counsat leasbased omer representatiorts the Court at atatus
conference held telephonically on August 16. The Court is also not persuaded thag Gavin’
recenttravel—she haspent part of the last two months in Mexico and Vermont pursuwoga
certification teacling yogaclassesand promoting a bookeeid. 1 £2; ECF No. 75 | 54s
good causéor an extension In sum, granting Gavin’s request for a continuamitieserveonly

to draw out the proceedings, which instead should come to a close.

3 To the extent that the motion was intended to seek additional time to respond to Nelnet's
Motion for Judgment on the Pleadings, the requeaismmoot. During a telephonic status
conferencéneld on August 16, 2018, Gavin agreed to submit her response by August 17, 2018,
which she did.SeePl.’s Opp’n. The Court notes that Gavin’s response would have been due by
June 28, 2018, under Local Civil Rule 7(b). Thus,effectively received a 58ay extension of
time—more than half of the 90 days stegjuested.



Finally, Gavin requests mediatioRl.’s Mot. I 45. Becausall of the claims in the
action have now been dismissed, the Court will deny this request as well.
* * *
For all of the above reasons, Nelnet’s Motion for Judgment on the Pleadings (ECF No.
69) is herebYGRANTED, and theclaims againsNelnet areDISMISSED. Gavin’s Motion for
ReconsideratioiNo. 65) and Amended Motion for Reconsidera(iB@F No.72) areDENIED.
All pending deadlines this casare herebyerminated Because all Defendants havew been

dismissedrom the actionthe Court willalsoenter judgment for Defendants, in a separate order.

SO ORDERED.

[s/ Timothy J. Kelly
TIMOTHY J. KELLY
United States District Judge

Date:August24, 2018



	A. Nelnet’s Motion for Judgment on the Pleadings
	B. Gavin’s Motions for Reconsideration
	1. Reconsideration
	2. Other Relief


