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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,
Plaintiff,

V. Civil Action No. 17-0832 (CKK)

U.S. DEPARTMENT OF JUSTICE
Defendant

MEMORANDUM OPINION
(Septembet8, 2020)

This lawsuit arises from a Freedom of Information Act (“FOIA”) requeat Biaintiff
Judicial Watch, Inc. made to Defendant Uni&dtes Department of Justi¢®0J") in 2017for
certain emas received by or sent from the DOJ email account usefdoyer Acting Attorney
General Sally Yates Now pending before the Court is DOJ’s Second Motion for Summary
Judgment and Judicial Watch’s Crddstion for Summary Judgment. Upon consideration of the
pleadings, the relevant legal authorities, and the record as a Wwhel€ourtGRANTS DOJs
SecondMotion for Summary Judgment, ECF No. 28hd DENIES Judicial Watch’s Cross
Motion for Summary Judgment, ECF No. 21.

I. BACKGROUND
Sally Q. Yates served d@scting Attorney Generabf the United StateBom January @,

2017 to January 30, 2017. On January 30, 2017, Acting Attorney General Yates issued a

! This Memorandum Opinion focuses on the following briefing and evidence sedimjttthe parties:

o Pl’s Mem. of P. & A. in Opp’n to Def.’s Mot. for Summ. J. and in Supp. of Pl.’s Gviasts ECF
No. 21;

o Def.’s Mem. in Supp. of U.S. Dep'’t of Justice’s Second Mot. for SumifiD&f.'s Mot”), ECF
No. 29-1,

e Pl’s Mem. of P. & A. in Opp’n to Def.’'s Second Mot. for Summ(Rl.’s Opp’'n) ECF No. 30;

o Pl’s Resp. to Def.’s Second Stmt. of Mat. F4t®.’s Stmt.”), ECF No. 30; and,

e Def.’s Reply to Pl’s Mem. of P. & A. in Opp’n to Def.’s Second Mot. for Summ.QF, Ho. 31.
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memorandunmstructingattorneys within the Department of Justice not to defend Executive Order
13,769 (the “Executive Ordgr which suspended immigration benefits to nationals of certain
countries. Pl.’s Stmt. 8. Later that evening, the White House announced that President
Donald JTrump had “relieved Ms. Yates of her duties,” because she had “betrayed the Departmen
of Jugice by refusing to enforce a legal order designed to protect citizehe tnited States.”
Id. § 7.

On February 1, 2017, Judicial Watch made a FOIA request for emails received by or se
from the DOJ email account usedMg. Yates from January 21, 2017 through January 31, 2017.
Seeid. § 1. DOJ acknowledged receipt of Judicial Watch’s FOIA request, and Judicial Watch
subsequentlyiled this present lawsuit on May 5, 2017d. Y 23. In responsePOJ made
multiple productions of documents to Jeidl Watch,seeid. { 5, butultimatelywithheld sixteen
documents under the deliberative process and attavody product privileges providefibr in
FOIA Exemption 5seeMem. Op., ECF 27at 2. Tosupport these withholdingPOJ submitted
a Vaughnindex anda supporting affidavit, then filed for summary judgmeiseeDOJ Vaughn
Index, ECF No. 12, at 2; Brinkmann Decl. (Aug. 23, 2018), ECF No. 19, 1 12@jicial Watch
opposed DOJ’s first summary judgment motion &ledl a crossmotion for summary judgment
in response. On September 24, 2019, the Court denied DOJ’s motion for summary judgment
Specifically, the Court found tha2OJ had ‘failed to identify specific harms to the relevant
protecta interests that it ecareasonably foresee would actually ensue from disclosure of the
withheld material$ and, therefore, had not met its burden of praader the FOIA Improvement
Act of 2016 Mem. Op., ECF 27at10. Nonetheless, the Coun¢ld Judicial Watch’srossmotion
for summary judgmenin abeyance andermitted DOJ an opportunity to supplement the record

with morespecificsupport for its withholdingsld. at 18.



Following the Court’'s September 24, 2019 order, DOJ made a supplemental production of
one ofthe preMously withheld documentsSeePl.’s Stmt. § 5Brinkmann Decl. (Nov. 5, 2019),
ECF No. 30-2f 4 Judicial Watchhen further narrowed the scope of the disputed docurbgnts
exclusivelylimiting its challenge tdfour withheld drafts of ActingAttorney General Yatés
January 30, 204 memorandunregardingExecutive Orderl3,769 SeePl.’s Opp’n at %2
(limiting the dispute to Documents 53-1, 51561, 51641, and 51821). These four dragtwere
each attachments to emails DOJ has alrgaoiguced to Judicial WatcltgeePl.’s Stmt. § 8.DOJ
hasnow filed a renewed summary judgment motiand submitted an additional affidavit in
support of its decision to withhold these documents, specifically under the delibgratbess
privilege withinFOIA Exemption 5.SeeDef.’s Mot. at 16-14 Brinkmann Decl. (Nov. 5, 2019),
ECF No. 302, 11 7577. Judicial Watcloppose$OJ’s renewednotion andalsore-incorporates
its originalcrossmotion for summary judgment, still pending before the Co8eePl.’s Opp’'n
at 1, n.1. The parties’ motions are now ripe for review.

IIl. LEGAL STANDARD

Congress passed FOIA toéopen[] up the workings of government to public scrutiny
through the disclosure of government recdrdStern v. Fed. Bureau of lastigation 737F.2d
84, 88 (D.C. Cir. 1984 uotingMcGehee v. ént. htelligenceAgency 697F.2d 1095, 1108 (D.C.
Cir. 1983)). Congress, however, also recognized “that there are some goverruoetd fer
which public disclosure would be so intrusireither to private parties or to certain important
government functiors-that FOIA disclosure would be inappropriatdd. To that end, FOIA
“mandates that an agency disclose rdsoon request, unless they fall within one of nine
exemptions.” Milner v. Dep’t of Navy562U.S. 562, 565 (2011)Despite these exemptions,

“disclosure, not secrecy, is the dominant objective of the A@€p’'t of Air Force v. Rose



425U.S. 352, 3611976). The exemptions are thereforeXplicitly made exclusiveand must be
‘narrowly construed’. Milner, 562U.S. at 565 (citations omittedjifoting Envtl. Prot. Agency
v. Mink 410U.S. 73, 79 (1973)Fed. Bureau of Investigation v. Abrams@®6U.S. 615, 630
(1982).

When presented with a motion for summary judgment in this contexCdhe must
conduct a de novo review of the record.U.5.C. 8552(a)(4)(B). This requires the court to
“ascertain whether the agency has sustained its burden of demonstrating therdscaquested
are. .. exempt from disclosure under the FOIAulti Ag Media LLC v. Dep’t of Agric515F.3d
1224, 1227 (D.C. Cir. 2008) (internal quotation marks omitté#n agency may sustain its
burden by means of affidavits, but onhifythey contain reasonable specificity of detail rather than
merely conclusory statements, and if they are not called into question bydatiotsaevidence
in the record or by evigee of agency bad faith. Id. (quotingGallant v. Nat'l Labor Relations
Bd, 26F.3d 168, 171 (D.C. Cir. 1994) “If an agency’s affidavit describes the justifications for
withholding the information with specific detail, demonstrates that the infamatithheld
logically falls within the claimed exemption, and is not contradicted by cgrésadence in the
record or by evidence of the agency’s bad faith, then summary judgmentastedron the basis
of the affidavit alone.” Am. Civil Liberties Uron v. U.S. Dep’t of Defens628 F.3d 612, 619
(D.C. Cir. 2011). “Uncontradicted, plausible affidavits showing reasonable spgcéiuit a
logical relation to the exemption are likely to prevaAicient Coin Collectors Guild v. U.S. Dep’t
of State 641 F.3d 504, 509 (D.C. Cir. 2011).

Summary judgment is proper when the pleadings, the discovery materials on filayand a
affidavits or declarations “show(] that there is no genuine dispute as to degahfact and the

movant is entitled to judgment agnatter of law.” Fed. R. Civ. P. 56(a).



lll. DISCUSSION

Judicial Watch has narrowed its challenge to firafts of Acting Attorney General Sally
Yates’ January 30, 20IviemorandurmegardingExecutiveOrder 13,769 SeePl.’s Opp’'n at +
2. DOJ has witheld these four documeniaderthe deliberative process privilegéthin FOIA
Exemption 5.SeeVaughnindex, ECF No. 12, at 2; Brinkmann Decl. (Nov. 5, 2019), ECF No.
30-2, 1 75-77. For the reasons set forth herein, the Court finds that DOJ’s withholdings under
Exemption 5 are now proper.

A. FOIA Exemption 5 And The FOIA Improvement Act

FOIA “Exemption 5 shields documents that wouldrmally be privileged from discovery
in civil litigation against the agenc¢ysuch as documents protected bg attorneyclient, work
product, and deliberative process privilefe®anik v. U.S. Dep of Justice No. 17CV-1792
(TSC), 2020 WL 2838584, at *5 (D.D.C. May 31, 202@)otingTax Analysts v. IR17 F.3d
607, 616 (D.C. Cir. 1997) “To fall within the scope of the deliberative process privilegich
DOJ claims here, théwithheld materials must be botlpredecisional and ‘deliberative”
Judicial Watch, Inc. v. U.S. Dapf Commerce375 F. Supp. 3d 93, 99 (D.D.C. 201§uotation
omitted). “A communication is predecisionalitfwas generated before the adoption of an agency
policy’ and deliberative if itreflects the giveandtake of the consultative processld. (quoting
Coastal States Gas Corp. v. Depf Energy 617 F.2d 854, 866 (D.C. Cir. 198ee alsdudicial
Watch, Inc. v. U.S. Dep't of DeB47 F.3d 735, 739 (D.C. Cir. 2017).

In 2016, Congress supplemented FOIA exemptions, like Exemption 5, withCthee
Improvement Act SeeS. Rep. No. 114 (2016),as reprinted in2016U.S.C.C.A.N. 321, 322.
The Actset fortha “presumption of openness” for FOIA requests and “mandate[d] that an agency

may withhold information only if it reasonably foresees a specific idebligfiaarm to an interest



protected by an exemption, or if disclosure is prohibited by la\."at 324 see als® U.S.C.
§552(a)(8)(A)(i). “Stated differently, pursuant to the FOIA Improvement Act, an agency must
release a recordeven if it falls within a FOIA exemptierif releasing the record would not
reasonaly harm an exemptioprotected interest and if its disclosure is not prohibited by law.”
Rosenberg v. U.S. Dep't of DE342F. Supp. 3d 62, 73 (D.D.C. 2018)otably,an “inquiry into
whether an agency has reasonably foreseen a specific, identifiable harm tltbevoalised by
a disclosurg ] requirds] the ability to articulate both the nature of the harm and the link between
the specified harm and specific infornoat contained in the material withheldU.S. Dep't of
Commerce375 F. Supp. 3dt100 Quotation omitteyl
B. DOJ’s Withholdings Of The Draft Memoranda Are Proper

DOJ hasnvokedthe deliberative process privilegader FOIA Exemption 5, to withhold
four drafts of Acting Attorney General Yateranuary 30, 20llhemorandunnegardingexecutive
Order13,769.Sees U.S.C. § 552(b}). Document 5182-1s an attachmenentitled “draft.docx,”
which thenPrincipal Associate Deputy Attorney General Matthew S. Axelrod emtolédis.
Yates at 8:41 AM on January 30, 201BeePl.’s Stmt. § 9. Document 5164 is another
attachmenentitled “Draft2.docx,” which Mr. Axelrod included in a subsequkartuary30, 2017
emailsentto Ms. Yatesat 1:44 PM. Seeld. § 10. Later that day, a2:58 PM, Ms. Yates emailed
the document entitled “Draft2.docx” from her government email to her personal ecaiing
(Document 5154.). See idf 11. And finally, at 5:2PM, Ms. Yates again emailed the document
entitled “Draft2.docx” from her government email to her personal email acddaocuient 5153-
1). See idf 12. DOJ has acknowledged tttssefour documents (5182-1, 5164-1, 5156and
5153-1) are“working drafts’ of Ms. Yates’ final memorandunregarding the Executive Order.

See id{ 8; Brinkmann Decl. (Aug. 23, 2018), 1 12(a).



As an initial matter, the Court hlgle trouble finding that these four draftemoranddall
underthe deliberate process privilegi&hin FOIA Exemption 5. Working drafts of@0OJpolicy
statemento be issued by th&cting Attorney General regarding the legalityanfexecutive order
appear manifestly “deliberative” and “predecisionééePeople for the Am. Way Found. v. Nat'l
Park Serv, 503 F. Supp. 2d 284, 303 (D.D.C. 20083dlaining that drafts are commonly found
exempt under the deliberative process exemptiohis is particularly true given that these
documents rfeveal thedrafters’ evolving thoughprocesses regarding the Executive Order,” and
were transmitted directly between Ms. Yates and one of her principal aides.m8&ninkDecl.
(Nov. 5, 2019) ECF No. 302, 1 76 see alsdCoastal States Gas Cor®l7 F.2dat 866 (' The
exemption thus covers recommendations, draft documents, prodasdlssuggestions. . 7).
Indeed, Judicial Watch’'enewedopposition briefocusesnot on the applicability of Exemption
5, per se but rather the effect of the FOIA Improvement Atd the secalled “government
misconduct” exceptignbothaddressed belowSeePl.’s Opp’'n at 59. Consequently, the Court
concludes that the four withheld draftemorandgoroperlyfall under the deliberative process
privilege of FOIA Exemption 5.See5 U.S.C. § 552(b¥); see also Rosenberg v. U.S. Dep't of
Def, 342F. Supp. 3d 6278 (D.D.C. 2018)(noting that an agency mdyake a categorical
approat” and “group together like records”

A more difficult question, however, is whether DRakset fortha sufficientjustification
for its FOIA withholdings underthe FOIA Improvement Act5 U.S.C. 8552(a)(8)(A)(i). Even
whereFOIA Exemption 5 appliesDOJ muststill demonstrate dnk betweensome reasonably
foreseeable harnand the disclosure of the specific information contained in dbeuments
withheld. U.S. Dep’t of Commer¢e875 F. Supp. 3d at 100 (quotation omittedjere the

deliberative procesprivilege a issueimplicates severakxemptionprotected interest (1) “it



protects creative debate and candid consideration of alternatives withinray,aayed, thereby,

improves the quality of agency policy decisions,” (R)protects the public from the corsion
that would result from premature exposure to discussions occurring before thespadfiecting it
had actually been settled upband (3) it protects the integrity of the decisiomaking process
itself by confirming that officials would bpidged by what they decided, not for matters they
considered before making up their mind&fachado Amadis v. Dejpdf Justice 388 F. Supp. 3d

1, 18-19(D.D.C. 2019)aff'd sub nom. Machado Amadis v. United States tD#[State No. 19
5088, 2020 WL 4914093 (D.C. Cir. Aug. 21, 2020).

With its renewed motion for summary judgment, DOJ has submittedpplemental
affidavit from Ms. Vanessa Brinkman8genior Counseht DOJ’s Office of Information Policy
(“OIP”). SeeBrinkmann Decl. (Nov. 5, 2019), ECF N80-2, 11 £2. Therein, Ms. Brinkmann
explains thatlisclosure of the four draftof Ms. Yate’ memorandum regardirigxecutive Order
13,769 would jeopardizeach of the aforementionexkemptionprotectedinterests First, Ms.
Brinkmannstateghat the disclosures wouldindermine the ability of Department staff to freely
engage irthe candid ‘give and take’ and forthright internal development of final agenonsitti
Id. T 76. Nextsheasserts that such disclosures would aresult in public confusion from the
disclosure of reasons arationales that were not ultimately the grounds for the Department’s final
actions” Id. Finally, Ms. Brinkmannnotes that these disclosure®ud unfairly open the
Attorney General up to public judgment on the basis of draft language antecefilesit agency
statementsSee idf 77.

Importantly,Ms. Brinkmann’s affidavialso explainsvhythe disclosure of these particular

draft memoranda wouldmplicate the specific harmddentified For example, Ms. Brinkmann

notes that Documents 53-1, 51561, 51641, and 5182 “reflect successive versimh of



working drafts, and as such, show ihiernal development of. . Acting Attorney General Yag
letter onJanuary 30, 2017, instructing Department of Justice officials not to defend the \&lidity
Executive Order 13,769. Id. T 76. Ms. Brinkmann’saffidavit then further states that “ft¢
disclosure of the drafts of this final statemevituld reveal thedrafters’ evolving thought
processes regardinthe Executive Order, as well as ideas aittrnatives considered but
ultimately rejected in the final agency decisfoid. And, as Ms. Brinkmann explains, tihilling
effect threatened bthe disclosure of Ms. Yates’ draftemorandas “especially acute” because
these documents implicaaesensitive DOJ matteid. § 77. Specifically, “[t] he simple possibility

of the eventual release of a rejected draft statement on suchproitd matter as the defensé
Executive Order 13,769 would impair everyone involved in the drafting of such a statement,
including the Attorney General himself, from thinking, writing, and advisindyfredd.

The Court concludes thaDOJ’s revised justificdion for its Exemption 5 withholdings
provided in Ms. Brinkmann'’s supplemental affidagitisfies the FOIA Improvement AcThe
Court reachethis decisiorspecificallyin view of theD.C. Circuit’s recenholding inMachado
Amadisv. United States Dep't of State- F.3d---, No. 195088, 2020 WL 491409@®.C. Cir.
Aug. 21, 2020) In Machado Amadisa FOIA plaintiff had requested documents frad®J’s
Office of Information Policy (OIPpertaining to his own FOIA appeald. at *1. In response,
OIP produce@ number ofelevant “Blitz Forms,whichare thedocument©IP uses to adjudicate
FOIA appeals. Id. at *3. OIP, however,redactedportions of these Blitz Forms under the
deliberative process privilege &00IA Exemption 5. Id. at *4. As OIP’s supporting affidavit
explained the redacted materialtherein revealed the “line attorneysevaluations,
recommendations, discussions, and analysis which are preparednior{evel review and

decisionmaking.” Id. OIP’s affidavit furtherstatedthat disclosure of this analysisvould



discourage line attorneys from candidly discussing their ideas, stratagiesecommendations,
thus impairing the forthright internal digssions necessary for efficient and proper adjudication
of administrative appeals.”ld. Upon review othis OIP affidavit, the D.C. Circuit affirmethe
deliberative procesgdactions, finding thatOIP specifically focused onhe information at issl

in the Blitz Forms under reviéwand properly “oncluded that disclosure of that information
‘would’ chill future internal discussioris.ld.

Ms. Brinkmann’s supplementaffidavit in this case is similarly adequatés in Machado
Amadis Ms. Brinkmanrs affidavit hereidentifiesthe content of the withheld documerftsaft
statemerd on thevalidity of Executive Orderl3,769), andaffirmatively concludeghat these
documents “wouldeveal. . .ideas andlternative$regarding the Executiv®rder,which were
“considered but ultimately rejected in the final agency decisiBrinkmann Decl. (Nov. 5, 2019),
ECF No. 302, 1 76. And like the OIP affidavit iMachado AmadisMs. Brinkmanrs affidavit
alsospecifically connects the disclosure of these drafts to a tangible cleffex, hereamongst
high-level DOJ personnel when craftimmblic statemeston agency policy. SeeMachado
Amadis 2020 WL 4914093, at *4 (“[C]hilling of candid advice is exactly what the privilege seeks
to prevent); BrinkmannDecl. (Nov. 5, 2019), ECF No. 3B Y 77. MoreovernVs. Brinkmanrs
affidavit in this cases arguablymore particularizedhan the OIP affidavit iMachado Amadis
asit emphasizeshe unique threat posed by the disclosure of drafts pertaining to “such-a high
profile matter as the defense of Executive Order 13;78%inkmann Decl. (Nov. 5, 2019), ECF
No. 302, § 77. As such, the Cowdncludes that DOJ has sufficiently connedtesldisclosure
of the withhelddocuments in this case to a foreseeable harms asquired by the FOIA
Improvement Actsee5 U.S.C. 8§ 552(b¥X), and has therefojestified its deliberative process

withholdings under FOIA Exemption SeeMachado Amadi2020 WL 4914093, at *3.

10



C. The “Government Misconduct” Exception Is Inapplicable

Finally, Judicial Watchasserts thagvenif FOIA Exemption 5 applieghis Court ‘should
consider whether the ‘government-misconduct’ exception nonetheless warralusulé of the
draft memoranddrom Acting Attorney General Yates. Pl.’s Opp’n8at Specifically,Judicial
Watch contends that these dmafiepresent deliberations orfMs.] Yates’ decision to commit
insubordination,’and thereforeonstitute acts of miscondutiat“do not warrant protection under
the deliberative process privilege and should be made gubdicat 9. The Court, howevemnust
disagree.

As this Court previously explained dudicial Watch, Inc. v. United StatBep’t of State
285 F. Supp. 3d 249, 25B.D.C. 2018), it is not clear in this circuit whether a government
misconduct exception may properly be invoked in a FOIA cd3at even assuming such an
exception did appha plaintiff must meet aigh bar to properly invoke itSee, e.gHall & Assocs.

v. U.S. Envtl. Prot. Agency4 F. Supp. 3d 1, 9 (D.D.C. 2014) (“While there is little case law to
guide the Court on what quantum of evidence must be shown to support the [government
misconduct] exception, courts have recognized the need to apply the exceptionynarraw).

Indeed, onlyextreme government wrongdoingiould besufficient to trigger the exceptiohCM
Registry, LLC v. U.S. Dep't of Commers88 F. Supp. 2d 130, 133 (D.D.C. 2008).

Plaintiff has provided no authoritp credibly suggeshat Ms. Yates’ drafmemoranda
meet this standard. To the contrary, these docunsatsworking drafts”of a DOJ policy
statementaddressing the validity odn executive ordemassd between the Acting Attorney
Generalherselfand one of her principal aides. Far from an egregious act of government
wrongdoing, suclmternal draftconcerninghe legality of government actidie at thevery heart

of the Attorney General’s officiable. And the fact that Ms. Yates ultimatelisagreedwith the

11



President’s viewon Executive Orderl3,769 in and of itself, does not represent foul play, but
ratherindependent judgmentNor does the President’s decision to relieve Ms. Yates of her post
after this disagreementiggest malfeasanasJudicid Watchimplies Instead it representshe
administrative prerogative afPresidento removean executive officewho holds views diverging
from his own SeeHumphrey’s Ex’r v. United State295 U.S. 602, 6321935)(discussing the
“the unrestrictable power of the President to remove purely executive sijficé/ithout more
such a disagreementdoes nottransform Ms. Yates’ draft memorandainto “government
misconduct,”and, consequentlyno such exception tothe deliberative process privilege
appropriatdnere Indeed, a the D.C. Circuit has noted, “[t]he deliberative process privilege would
soon be meaningless, if all someone seeking information otherwise protectecheng@rilege
had toestablish is that there was disagreement within the governmental entity gi@oiria the
decisionmaking processHinckley v. United State440 F.3d 277, 285 (D.C. Cir. 1998).
V. CONCLUSION

For the reasons set forth above, the Court concludeB@athasnet its burden under the
FOIA Improvement Act and appropriately withheld Documents 548251641, 51561, and
51534 under FOIA Exemption 5See5 U.S.C. § 552(b}). Accordingly, the Cart GRANTS
DOJs Second Motion for Summary Judgmantd DENIES Judicial Watchs CrossMotion for
Summary Judgment.

An appropriate Order accompanies this Memorandum Opinion.

Dated: Septembef8, 2020

Is/
COLLEEN KOLLAR-KOTELLY
United States District Judge
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