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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FORT MCDERMITT PAIUTE AND
SHOSHONE TRIBE

Plaintiff,
V. Civil Action No. 17-8371TJK)

THOMAS E. PRICEet al,

Defendants

ORDER

This case, brought under the Indian S&#ftermination and Education Assistance Act
(“ISDEAA™), 25 U.S.C. 8§ 530Ft seq.concerns a medical clinic in McDermitt, Nevadamall
hamletlocated in a remote area of the state near the Otsmyder SeePl.’s Br. at 78.1 In
February 2016, the Fort McDermitt Paiute and Shoshone Tribe (the “Tribe”) ko Indian
Health Service (“IHS—an agency within the Department of Health and Human Services
("HHS”)—that it wished to take over operation of the clinic. AR 58. In March 201%
announced that it intended to close the clinic. Pl.’s Br. AR942-47. The Tribe and IHS
begamegotiating dself-governance compact and fundirgy@ement’pursuant to Title V of
ISDEAA, under which the Tribe would operdte clinic Pl.’s Br. at 10. Te parties were able
to reach agreement in some arémg,not all. On October 13, 201t6e Tribeset forth its
position on five remaining sticking pointsa “final offer” submittedpursuant to 25 U.S.C.

8§ 5387(b). AR 108-15. IHS responded on November 23, 2016, with a letter (the “Declination

! In deciding the instant motions, the Court has relied on all relevant parts ofahd, re
including: ECF No. 11 (“AR”); ECF No. 12 (“Supp. AR”); ECF No. 14 (“Pl.’s Br.”); ECF No.
16 (“Defs.’Br.”); ECF No. 18 (“Pl.’s Reply”); ECF No. 20 (“Defs.” Reply”)lhe Court will cite
the transcript ofhemotions hearing held on September 18, 2048a#ablefor purchase from
the Court Reporter-asthe“Oral Arg. Tr.”
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Letter”) rejecting the Tribe’s proposal on all five point8R 130-41. The parties subsequently
resoled three of the five issues through further negotiati@eePl.’s Br. at 10.

The parties stiltdisagreavhetherlHS properly rejected two of the Tribe’s proposals
under IDSEAA, which sets out limited grounds on wHid® may do so.First, the parties
dispute whether IHS’s rejection of the Tribe’s requested funding level wpsmpiHS asserts
thatit properly rejected the requebkecauseéhe amount of funds the Tribe proposedeeded
the fundingevel to which the Tribe waenitled. The Tribés final offerrequested $1,106,453
in funding (which consisted of $603,842 for the clinic and $502,614arf@amergency medical
services program that the Tribe also opejatd® 112-13.IHS claimed in its Declination
Letterthat the Tibe wasentitled tono more than $375,533. AR 137-38. Second, #iggs
dispute whethelHS properly rejected the Tribe’s proposal to include a provision related to
housing for clinic employees in the funding agreemé&R.109, 132-34.The parties have
crossmoved for summary judgmenh these issuesECF Nos. 14, 16.

For the reasons set forth below, the Court will deny both motions without preasdice
they relateo the funding issue, and order further proceedings as set forth below. The Court will,
however, enter summary judgment for the Tribe on the employee-housing issue.

A. Standard of Review

As an initial matter, the parties disagree over the relevant standard of.ré¥efendants
assert that the Court should reviewdéegisionin the Declination Letteunder the standard
providedby theAdministrative Procedure A¢tAPA”) , 5 U.S.C. § 55&t seq.Defs.’ Br. at12.
The Tribe disagrees and seelesnovaeview. Pl.’s Br. at 10-12. The Court is persuatigd
opinions holding thelSDEAA requiresde novareviewof the government’s decision to reject a

“final offer” from a ribe. See, e.gRedding Rancheria v. Harga@96 F. Supp. 3d 256, 265



(D.D.C. 2017)Manilag Ass’'n v. Burwell170 F. Supp. 3d 243, 247 (D.D.C. 201®yramid
Lake Paiute Tribe v. BurwelV0 F. Supp. 3d 534, 541-42 (D.D.C. 2014).

Therefore the Court will apply théamiliar standard for summary judgment under
Federal Rule of Civil Procedure 56. The Court must grant summary judgment “if thatmova
shows that there is no genuine dispute as to any material fact and the movaredstentit
judgment as a matter of law.” Fed. R. Civ. P. 56(a). “Summary judgment is apprypgrateied
when, viewing the evidence in the light most favorable to the non-movants and drdwing al
reasonable inferences accordingly, no reasonable jury could reach a verdictfavtre
Lopez v. Council on Am.-Islamic Relations Action Network, 826 F.3d 492, 496 (D.C.

Cir. 2016).

B. Recurring Funding Amount

Themoresignificantof the two remaining disputed issues concerns whethdrribe’s
final offer proposedecurringfunding that exceeded the level to which the Tribe was entitled
from IHS’s “Hospitals & Clinics” lndget line. Pl.’s Br. at 1Defs.” Br. at1l2-13. Both parties
agree that the statute pernlitS toreject theTribe’s offerto the extenthe funding requested
exceedshe amount that Defendant Price, as the head of Mi&yld have otherwise provided
for the operation of the programs or portions thereof.” 25 U.S.C. § 5325&8¢1iJ.8 5385(Q)
(incorporating this standafcom Title | of ISDEAA into Title V); Pl.’s Br. at 12Defs.’ Br. at 3
4. Theinstant record, however, does not provitiity aboutwhat thisamounts.

The problem lies in the fact that tharties have presentéte Courtwith nothing more
thana bare‘administrative recortiwith no supporting testimonyThe recorcconsists largely of
correspondence between the Tribe and &&)g with financial spreadsheets amailar

documents.SeeAR. It is notably devoid of affidavits or testimony that explain what the



numbers in these documents méanhese documents, and the numbers in them, lend
themselves to different interpretation&s the Tribe’s counsel aptly noted at oral argument, there
are “a lot of numbers in this record,” and Trébe itself foundthe financial information

profferedby IHS “confusing” during the administrative process. Oral Arg. Tr. at 41:6-12.

One could reasonably interpret this record to create genuine efsmeserial fact about
thefunding amounts in disputelo take a particular examplat oral argument, botbarties
discussea table attached as Exhibit 5 to the Tribe’s October 2016 final offer letter. AR 125.
Thetable contains budget information for the 2016 fiscal y&ae id. The “Hospitals &

Clinics” line shows “expenditures” of $603,842, but a “budgeted allowance” of only $181,778,
resulting in a negative “balance” of $422,06dis unclear which number may have represented
the amount that HHS intended to spemdthe clinicin 2016. The Tribe asserthatthe
“expenditures’amount of $603,84% what HHSwould have spentOral Arg. Tr. at39:14-

40:12. Defendants argydowever, that HHS would not have spent more than it had budgeted
(or at least, not from the “Hospitals & Clinicbudgetine at issug 1d. at 63:1022, 65:14-18.

The Court has no affidavits or other testimony to back up either party'si@ssdrout what this
document means.

Nor is it clear how these numbers line up witle legal issues that the parties have
identified These issues include whether IHS properly declined to award the Tribe arhounts i
had identified as the “tribal share” of the Winnemucca Indian Colony (which habereim the

same general area), as well as whether IHS properly refused to providédtheiilr certain

2 This may reflect the governmentisisconception that this case involves an Aftple

review limited to the administrative recortt.does not.SeeShoshone-Bannock Tribes of
Fort Hall Reservatiorv. Shalala988 F. Supp. 1306, 1317 (D. Or. 199&jécting proposition
that the ISDEAA povides “nothingnore than a recofdased, deferential court review of
agencies’ actions”).



clinic funding derived from “thirgsarty reimbursements.SeePl.’s Reply at 618; Defs.” Reply
at 511. Itis unclear howo associat¢hese issuewith thefiguresset forthin particular
documents in the record, or even how they contribute to the overall amount in dispute.

To be sureat oral argument, both parties represetited there is no genuingsue of fact
regarding the dollar amounts at issue, only issues of law like the ones jugietbs8eeOral
Arg. Tr.at5:9-21, 57:21-58:10. Nonetheless, the Court needs to #mdwllarsandcents
impact of each such issu&he statute is clear that IHBayrejecta tribe’s final offer‘in part.”
25 U.S.C. § 5387(b)lt further specifies thdHS mayreject“one or more. . . funding levels in
such offer.” Id. 8 5387(c)(1(emphasis added)hat is IHS can object to different aspects of
the Tribe’s proposed funding lev@s it has heregnd those objections may not rise and fall
together. As a result,is conceivable that the Court could uphold one of IHS’s grounds for
rejecting the Tribe’s proposfunding level, but not another. In that event, the Court would
needto know how to calculate the dollar impasisociated with each issse that itcould
fashion appropriate relief. Even more fundamentally, the Court needs to kn@acthassue it
is decidingactuallyhasa potential dollar impact, leshe Court providen advisoryopinion on
legal issuswith no practical consequence.

The partiesuggest that they may be ablectarify the record bygtipulatingto facts that
show the applicable funding amount associated with each legal issue in dSee@zal Arg.

Tr. at60:4-13, 61:10-17. The Court believes that this is a helpful suggestion. However, the
Court cautions thparties that, if thegubmit astipulation, it will conclusively establish all facts
it containsfor the rest ofhislitigation. SeeChristian Legal Soc’y Chapter of Univ. of Cal.,
Hastings Coll. of Law v. Martine561 U.S. 661, 677 (2010). If the parties do not wish this

result, they maynsteadfile a statement of undisputed material facts pursuant to Local Civil Rule



7(h). In that event, the statement of facts must inctuelerences taheparts of the record
relied on to support thetatement.”LCvR 7(h)(1). And becausmany of the financial
documents contained the currentecord are naself-explanatoryany Rule 7(h) statement must
be accompanied bgn affidavit (or affidavitsand any other evidence the parttesicludes
neessary to support their statement of facts.

Accordingly, the Court will deny both motions without prejudigéh respect to the
recurring funding amount, and order further proceedings as set forth in SectioowD bel

C. Employee Housing

The current record islowever, sufficient to resolve the partiesmlite about whether
IHS properly rejected th€ribe's proposal tancludethe managementf tribally-owned
employee housing as part of the funding agreement. The Tribe is corrdEiShhd not.

ISDEAA provides IHSwith only four grounds forejectinga final offer under Title V
andIHS must specify whiclgrounds it invokesvhen it rejects an offerSee25 U.S.C.

8 5387(cj1)(A). In subsequent proceedingise governmentay relyonly onthe particula
groundsit specified See id§8§ 5387(d), 5398.

Here, IHSasserted two grounds the DeclinationLetter. First, it asserted thatanaging
the employee housing was “an inherent Federal function that cannot legalle patele to an
Indian tribe.” AR 132 (quoting 25 U.S.C. 8 5387(c)(1)(A)(ii)). Defendants lsanee
abandoned this ground. Defs.” Reply at 11-Q@3l Arg. Tr. at66:19-67:1. Instead, they rely

only on the second ground: that “the amount of funds proposed in the final offer exceeds the

3 In this limited way, the Court’s review of a decision under ISDEAgoimiewhasimilar to
review under the APA, where a “reviewing court may not supply a reasoned basiafmrey
action that the agency itself did not give in the record under reviBvwerce v. SEC786 F.3d
1027, 1034 (D.C. Cir. 2015). This is true even though the ISDEAA’s standard of review is
otherwiseincompatiblewith the APA standard, as noted above.



applicable funding level to which the [Indian tribglentitled under [Title V of ISDEAA].” AR
132 (second alteration in original) (quoting 25 U.S.C. 8 5387(c)(1)(A)(i)).

Admittedly, there is@mething odd about the Tribe’s request. As the Tribe itself
explains, the purpose of a compact and funding agreement under Title V is for a tstepto “
into the shoes of IHS.” Pl.’s Br. at 22 (emphasis omitted). But here there dreasats fill:
both parties assert that the Tribe, not IHS, previously operated the housing at@sal Arg.

Tr. at 66:8-18; Pl.’s Br. at 19. Nor is the Tribe seeking federal funding for the eraploye
housing. SeePl.’s Reply at 19.It seems strange to include this activitgne that the
government never undertook or funded, and will not fund going forward—in a “funding
agreement” intended to govern programs handed over from the government to the Tribe.

Nonethelesd)efendantEannot prevail on this ground, becausairttheory does not line
up with the statutory language IHS chosedly onin rejecting the Tribe’s offethat “the
amount of funds proposed in the final offer exceeds the applicable funding level to which the
Indian tribe is entitled.” 25 U.S.C. 8 588)(1)(A)(i). Defendantsowhere assethat the Tribe
everrequeste@ny funds tomanagehe housing, and the Tribe has expressly said that it is not
making such a requestnstead, Defendantebjection is thaincluding theemployeehousing
provision in the funding agreement will result in the government takirgptemtial tort liability
under the Federal Tort Claims Act (“FTCAJ8 U.S.C. § 267&t seq. AR 133;see als®5
U.S.C. § 5396(a) (extending FTCA coverage to activities conducted by tribes pursuant to
compacts and funding agreements under Title V of ISDEARt FTCA liability is irrelevant to
the question before the Court, which is whether Defendants cary p&tipecific ground IHS
asserted in the Declination Letténatthe “amountof funds” the Tribe has requested is greater

than the “funding level” to which it is entitled. 25 U.S.C. 8 5387(c)(1)(ARdtential brt



liability—a risk of future expenditures that may or may not come to pass—aspaoticular
“amount of funds.” Therefore, the government’s argument fails as a matter of law.

The Courtwill alsonot consideDefendantssuggestion that the Tribe should adopt
certain statutory standaréts managing the property teduce anyotential liability SeeDefs.’
Br. at 20-21 (citing 25 U.S.C. § 1638a)he suggestiormay well bea prudent one.
Nonetheless, the Court has no reason to pass @téaubgotentialtort liability is notrelevant
underthe analysis th&25 U.S.C. § 5387(c)(1)(A)(Pequiresthe Court to undertake.

For these reasonthe Court will grant the Tribe’s motioon theemployeehousing issue.

D. Conclusion

For the foregoing reasons, the Court her@RDERS that theTribe’s motion (ECF No.
14) isGRANTED IN PART andDENIED IN PART, and Defendants’ motion (ECF No. 16) is
DENIED. Summary judgment is granted for the Tribe and against Defendants on the issue of
the employediousing provision, and is denied without prépedvith respect to theecurring
funding issue.

It is FURTHER ORDERED that the parties shatheet and confer ando later than
October 26, 2018, file the following:

1. A joint statement of the remainimtisputedegal issuesn this case.

2. Either:

(&  Ajoint stipulation of facts that includes, at a minimum, the amount of
recurring fundingo which theTribe will be entitled if it prevailsoneach
of theseparatelisputedegalissuesor

(b)  Ajoint statementor, if the parties cannot agree, separate statenants)
undisputed facts that includest a minimumthe above information about
theamount ofrecurringfundingto which the Tribe will be entitledalong
with one or more affidavitéand any attachments the parties believe are

necessaryyupporting he factsset forthin the joint statemer{br separate
statements).



3. A proposed schedule for renewed motions for summary judgment on the issue of
the recurring funding amount.

SO ORDERED.

[s/ Timothy J. Kelly
TIMOTHY J. KELLY
United States District Judge

Date: Septembei7, 2018
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