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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOSEPH SIDNEY JOHNSON,
Plaintiff,
V. Civil Action No. 17-883 (CKK)
DISTRICT OF COLUMBIA, et al,
Defendants.

ASHTON WILKINS,
Plaintiff,
V. Civil Action No. 17-884 (CKK)
DISTRICT OF COLUMBIA, et al,
Defendants.

MEMORANDUM OPINION AND ORDER
(August 13, 2018)

During discovery inthesecases consolidated for that purpoBkintiffs Joseph Johnson
and Ashton Wilkinshave attemptetb subpoena portions of certain documents belonging to the
U.S. Attorney’s Office for the District of Columbia (“USAQ”), which is not atpao these
actions USAO opposes the disclosure of this informatibefendantsthe District of Columbia
and five Metropolitan Police Departme(itMPD”) officers,! have not taken a positionJpon
consideration of Plaintiffs’ and USAO'etter briefing, the relevant legal authorities, and the

record as a wholeéhe CourDENIES Plaintiffs’ requestor this disclosure.

! The defendant officers are Owadskhtar, Amina Coffey, Francis Martello, Cameron Reynolds,
and A. Willis, Jr.
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. BACKGROUND

The Court shall briefly summarize the allegations in tespectiveFirst Amended
Complaintsthat are pertinent to Plaintiffsequest. On March 8, 2016, Plaintiffs were among a
group of people gathered recreationatlyhe Gallery Placareaof Washington, DC SeelstAm.
Compl. T 9 Johnson v. District of Columhid&No. 17cv-883 (D.D.C.), ECF No. 13 Jbhnson
FAC"); 1stAm. Compl. 10,Wilkins v. District of ColumbiaNo. 17cv-884 (D.D.C.),ECF No.
11 (“Wilkins FAC”). A “dispute” between two of the people resultedMPD intervention?
JohnsonFAC 111, 12 WilkinsFAC 11 12, 13.The respective First Amended Complaints are
somewhat ambiguous as to the precise sequence of the following events, but thedalst
them as best it can deciphéfhe MPD officers allegedly “savagely hit and sprayed with pepper
spray or mace or some other substamaeh ofthe Plaintiffs JohnsorFAC § 13;WilkinsFAC
14. When Plaintiffs objected to the way MPD officers were “manhandling and asgaathers
in the group, MPD officers allegedly attacked Plaintifich appears to be an attack subsequent
to the initial attack described abov&ohnsornFAC 11 15, 16, 57, 58VilkinsFAC 1116, 1820,
65, 66. At some point during the incideaachPlaintiff was arrestedn the charge of assaulting
a police officer (“APQO). See JohnsoRAC | 27;WilkinsFAC { 34.

One of the officers, Defendant Owal&htar, allegedly “sworeout under oath a false
statement” thatinter alia, Plaintiff Johnson had pushed and punched another of the officers, and
that Plaintiff Wilkins had swung at arféassumed a fighting stariceowards one or more of the

officers. JohnsorFAC ] 22;WilkinsFAC 1 26.USAOQO brought APO charges against eB&intiff

2 Thepolice repors—the second page of the Cobalt data forreach case-includeadescription
of the events by one of two officers who weaikegedlycalled to the scene by the MPD officers
who initially responded. &ause this case not in thesummaryudgment posture, however, the
Court shall draw for its desgption only uporthe allegations in the First Amended Complaints.
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in separateriminal casesn D.C. Superior Court, but eventually dismissedhcase. Plaintiffs
later brought their respective civil suits against the District of Columbiafi@edVPD officers
under 42 U.S.C. § 1983 and the common kaleging assaultfalse arrestnalicious prosecution,
municipal liability, and various constitutionaiolations. The municipal liability claims in each
case were lataroluntarily dismissed.

During discovery, Plaintiffs submitted a subpo@adJSAO to olain certain materials
prepared in conjunction with the criminal charges against them. After riegoti@rrowed the
scope of the subpoena and resulted in some production, Plaintiffs indinad@demail agreed
uponwith Defendants and USAGhatPlaintiffs were unable to prevail as to 1) USAQO'’s “papering
notes from the prosecution of the underlying criminal case[s],” and 2) “documentsraration
as to why the charges were ultimately voluntarily dismissed by the USAl"Courtnstructed
USAO ard Plaintiffs to submit successive letter briefgardingarguments that they had outlined
in the initial email. Min. Order of May 7, 2018. Each brief was to inclue dases regarding
each of the two issuesd. The Court then instructed USAO toefia replyletterbrief addressing
certain of the topics raised in prior briefing. Min. Order of May 17, 2018. Ultlynake Court
accepted USAQ'’s offer to submit the documents at isgymarteand under seal for the Couris
camerareview. 1st Min. Order of June 4, 2018ge alsdMin. Orders of June 13, 2018, addne
19, 2018.

Having reviewed the parties’ letter briefing, as well as the documentstidex parte
the issues raised are ripe for the Court’s decision.

1. DISCUSSION
At the theshold, the Couribserves that letter briefing crystallized the predsauments

and portions theredhat remain at issue: ihetypedfactual portion of the “screener sheat



each case that was prepared by the Assistant United States Attorney (“AUS@AThitddly
decided toprosecuterather than fho paper these cases; 2) thgped factual portion of the
“papering form” in each case thahother AUSAsubsequentlypreparedand 3) thehandwritten
portion ofthe case jacket in each cdlsatrecorded the decisido dismiss the cases well as the
rationale. The relevant handwrittentry onthe case jacket consists of five lirgfstext These
portions of the respective docents are the same in each cise.

Plaintiffs seekthese materials to be able to support their claim that Defendant Akhtar
fabricated allegations to supporetAPO chargeagainst Plaintiffs Relatedly,Plaintiffs claim
that he omitted from his representations to USAO the aspects of purported pstioadurct that
are alleged in the First Amended ComplainPlaintiffs also indicate that they mase whatever
material theycanobtain to impeach Defendant Akhtar’s testimony at trial.

The Court has reviewed the factual portions of the screenessineahe papering forsn
as well as theéandwritten entrieen the case jackef If criminal proceedings had continued, and
the prosecution had called one or more of the MPD officers to testify, none of théamater
contained in these three portions of documents would be subject to disclosure under the Jencks
Act, as presently embodied in Federal Rule of Criminal Procedure 26.2. Thetadgaton, in

particular, that any information therein is a witness “statement,” consistiag“sifibstantially

3 USAOQ'’s submission to the Court indicates that a screener sheet andiagpfyvar from a third
criminal case, in which the defendant is not amolagnBffs in these consolidad suits, also are
among the documents sought by Plaintiffs. The Coumrtamerareviewconfirms thathe factual
portions of these documeritsthe third casare the samas those in the criminal cases against
Plaintiffs Johnson and Wilkins. USAOditates that the case jacket in tthgd case has been
temporarily misplaced but also contathe samaiote aghe case jackets pertainingRtaintiffs
criminal cases

4 The Court observes here that the factual portions of the screener sheets and fapesing
summarize the allegations against Plaintiffs that formed the alleged basis forrdstg an APO
charges.



verbatim, contemporaneously recorded recital of the withess’s oral statéraeis contained in
any recording or any transcrigh of a recording.” Fed. R. Crim. P. 26.2(f)(2)loreower, the
AUSAsdid not express any opinion as to the credibility of the officers involved in the incident.

Plaintiffs have, or should havaccess towitnesses of the incident, footage from cameras
at the scene, MPD1solice reportsand associatedse of force incident report(s){FIRS’). Itis
thesekinds of sources that USAO would have relied upon, and did rely uparaching its
determination whether to go forward and prosecute the édsésalso not dispedthat the cases
were “nolle prossed” by USAOEvidence of USAQO’s decisionmaking process in “nolle prossing”
the cases would not be admissible at tiratluding becausthe jury in the first instance can be
provided with the same evideniteat USAO considered and would make their own determination
based onHatevidence

As for legal authority, the Court finds that the factual portions of the screersds ahd
papering forms are protectedrom disclosure by the attorney work product doctrine. AUSAs
prepared these materials while they were actively in anticipation of litigati@amely the
prosecution of pending charges against PlaintifeeFed. R. Civ. P. 26(b)(3)(A)Furthermore,
because of thevailability of the sources on which the AUSAs relied, Plaintiffsuld likely be
unable to make aufficientshowing of needndcorresponding unavailability of alternativies
overcome attorney work product protecti@edd. (exception to attorney work product protection
where,inter alia, “the party shows that it has substantial need for the materials to prepare its cas
and cannot, without undue hardship, obtain their substantial equivaletitdsymeans”) These

materials reflect the AUSAS’ investigation at the respective stages in thesp@owe ultimately

5> The jury presumablywould hear from live witnesses that werat available to USAO, such as
Plaintiffs.



state the AUSAs’ mental impressions and conclusions as to the events thatedaiSgeFed. R.
Civ. P. 26(b)(3)(B) (If the court orders discovery of thoseaterials, it must protect against
disclosure of the mental impressions, conclusions, opinions, or legal thefaaiearty’s attorney
or other representative concerning the litigatjpnPlaintiffs are not entitled to disclosuretbe
factual portions of the screener sheets or papering forms

The handwritten entrie®n the case jackewo not qualify for the deliberative process
privilege, becausthey arenot predecisional. See, e.gNat'l Sec. Archive v. CIA752 F.3d 460
463 (D.C. Cir. 2014)(setting forth requirements for privilege, including that the communication
at issue occur “before any final agerascision on the relevant matter’Yo its credit, USAO
admits in its letter briefing that the decisions to dismiss the cases reached beforthe
handwritten entries @re made For that reasorheprivilege does not applyHowever,as already
noted,these entrieselating to the AUSA decisionmaking processuld not be admissiblat trial
throughthe testimony ofvhichever AUSA wrote themAccordingly, Plaintiffs are not entitled to
disclosure of these materials eitheé8ee alsaChang v. United State246 F.R.D. 372373-74
(D.D.C. 2007) (finding that “principles” of absolute immunity for prosecutorial discretion
foreclose deposition topiaoncerningDistrict of Columbia’s decision whether to prosecine
prior criminal cases

At trial, Plaintiffs would be permittetb present witnesses to the incident, police reports,
camera footageand associatedJFIR(s), which would enable the jury to decide on its own the
merits of Plaintiffs’ claims against Defendants.

[11. CONCLUSION
For all of the faegoing reasons, the CoUnENIES Plaintiffs request for USAO to

disclosethe 1) factual portionf the screener sheets, 2) the factuatipn of the papering forms,



and3) thehandwritten entrypn the casgckets.
SO ORDERED.
Dated: August 13, 2018

s/

COLLEEN KOLLAR-KOTELLY
United States District Judge



