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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL INDUSTRIES FOR THE
BLIND, et al,

Plaintiffs,
V.

DEPARTMENT OF VETERANS
AFFAIRS, et al,

Defendans.
No. 17-cv-0992(KBJ)

ALPHAPOINTE,
Plaintiff,
V.

DEPARTMENT OF VETERANS
AFFAIRS, et al,

Defendants.
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MEMORANDUM OPINION AND ORDER DENYING
DEFENDANTS' MOTION TO STAY THE INSTANT PROCEEDINGS

On May 30, 2017 the United States Court of Federal Claimsolved a dispute
about theprocurement policy thaCongress intended fahe Department of Veterans
Affairs (“the VA”) to usewhendeciding whether the products wéteranownedsmall
businesses will be priorged overthose made bgmallbusinesses that employ blind
and severely disableddividuals SeePDS Consultants, Inc. v. United Stat&é82 Fed.
Cl. 117 (Fed. Cl2017) The Court of Federal Claimseld, in essenceghatwhen the

VA seeks to procure goods and servicesteranownedsmall businesses get preference
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over those that employ the blind and disableske PDS Consultantsl32 Fed. Clat
128, andthis ruling—which involvedtheresolution of an apparent conflict betwetde
JavitsWagnerO’Day Act (“JWOD”), 41 U.S.C. 88 850406 (requiring federal agencies
to purchase certain items froamall businesses that employ blind and disabled
individualg), and the Veterans Benefits, Health Care, and Information Technology A
of 2006 (“VBA”), 38 U.S.C. 88 81228 (mandating thathe VA limit competition for
its procurement to veteraswned small businesses under certaanditiong—is
currently on appeal to the Federal Circuit

In the instant consolidated cases, Plaintiffs National Industries for tinel,Bl
Bosma Industries for the Blind, Winstédalem Industries for the Blind (collectively,
“NIB Plaintiffs”) and Plaintiff Alphapointenave brought their own, substantively
similar challengs to the VA’s procurement practicegSeegenerallyNIB Compl., ECF
No. 1; Alphapointe Compl., ECF No. 25.Before this Court at present is a motion that
Defendants VAVA Secretary David Shulkin, and the United States of Amehiaae
filed—andthat DefendantintervenorPDS Consultants (“PDS”) supportsrequesting a
stay of the instant proceedings pending the Federal Circuit’s ruliflpS Consultants
(SeeMem. in Supp. of Defs.” Mot. to Stay Proceedir(jsiot. to Stay”), ECF No. 261;
see alsdPDS’s Resp. in Supp. of Defs.” Mot. to Stay Proceedings (“PDS Stay Br.”),
ECF No. 29.) Defendants point out thihe complaints at issuesheraisesimilar legal
issuesto those that areow pendingn the case before the Federal Circ@ahdthat the
parties overlap; therefor®efendants request stay in the interest of judicial

efficiency. (SeeMot. to Stay at 10; PDS Stay Br. at®)* In opposition to the stay

! Pagenumber citations to the documents that the parties have filed etbetpage numbers that the
Court’s electronic filing system automatically assigns



motion, Plaintiffs argue, among other thingbat the instant cases involve claims that
are different than those DS Consultantsand that the parties are largelistinct;
indeed,other than the VAdefendantsonly two of the five parties in theconsolidated
matters before this Couare also partiemithe Federal Circuitase (SeePls.” Opp’'n

to VA’s Mot. to Stay Proceeding¢“NIB Opp’n”’), ECF No. 22at 4-8 PI.
Alphapointe’sOpp’n toDefs.” Mot. to Stay Proceeding€'Alphapointe Opp’ri), ECF
No. 28 at10-12.)

For the reasons explainddlly below,this Court has concluded thBefendants’
motion to stay thenstant proceedingsiustbe DENIED. In short,Defendants have
failed tocarrytheir burden ofdemonstratinghat a stayof theinstantproceedingss
warranted Moreover,giventhat theVA is currently implementing the challenged
procurement policy anddsexpressedts intention to continue to do so during the
pendency othe Federal Circuit appeédeeDefs.” Notice, ECF No. 42), equitable

considerationsveigh heavily against the request&tady.

BACKGROUND
A. Factual Background

At issue in the present casethe potential tension betweéno federal statutes
thatestablish certain contractingiorities that the VA must implement when it
undertakegprocuremerd for goods or services(SeeAlphapointe Compl{{ 2—4; NIB
Compl. 1 2-3) TheJWOD, which wasinitially passed in 1938 andas amended in
1971, requiresall government agencigsncluding the VA) to purchase certain products
and services from designated rpyofits that employ blind and otherwise severely

disabled peopleSeed4l U.S.C.88 850106. Underthe JWOD's statutory scheméhe



United States AbilityOne Commissipan independent agenc¢ys charged with
maintaininga procurementist, and “[a]n entity of the federal Government intending to
procure a product or service on the procurement list . . . shall procure the pooduct
service” from a qualified ngurofit on that list 1d. 8 8504(a). The AbilityOne
Commission also oversees the addition of items to the procureme(tidigtinafter
called “theAbilityOne List”). Seeid. 8 8503(a). Thus,by statute and regulation,
certain designated neprofit manufacturers have long been preferenced with respect to
procurements in the governmesntracting realnf.

More recently, m 2006, Congress enactédte VBA, which, among other things,
established the Veterans First Contracting ProgravitCP’). The VFCPapplies only
to procuremenby the VA, andrequiresthat agencyo set goals for providing contracts
to veterarowned small businessesee38 U.S.C. § 8127(a)lt alsodirects the VA to
give procurement priority to veteraswned small businesses under certain conditions.
Specifically,before undertaking a procuremeRt\ contracting officeramust conduct
ananalysis—commonly referred to as the “Rule of Twe'to determine whether there
are at least two veteraswned small businesses capable of performing the w8ee
id. 8 8127(d). If the officer has a “reasonable expectation” that at least two such
contractors will submit offers and that “the award can be made at a fairasdmable
price that offers best value to the United Stgléshe VA must limit competitiorfor
that contracto veterarowned small businessesly. Id.

Sincethe passage of the VBAhe VA has issued a number of regulations and

policies thatguideits contracting officersn applyingtherespective prioritieembodied

2 The regulations that implement this mandate are enshrined in therdeAcquisition Regulations
(“FAR"). See48 C.F.R.subpart 8.7.



in the JWOD and the VBA® For example, Wwen the VA initially promulgated the rule

that implementshe VBA, it did so in a way that maintained AbilityOne’s priority

staus. (SeeAlphapointe Complf 4; NIB Compl.§3.) Then in 2016,the Supreme
Courtheldthat the VA mustonductthe Rule of Two analysisvhen awardingontracts
under theFederal Supply Schedulsgee Kingdomware Tesh Inc. v. United Statesl36
S.Ct. 1969 (2016), and in response to that decision, the VA issued a new policy in the
form of a “Class Deviation” from the VA Acquisition Regulaticitfe VAAR”) (“the

2016 Class Deviation™), but kept tip®licy requiringmandatory priorityfor the

AbilityOne program intact(SeeAlphapointe Compl{ 5; NIB Compl.{ 4.)

In Marchof 2017,the VA issued an amendé&tlass Deviation (the 2017 Class
Deviation”). (SeeAlphapointe Complf 38; NIB Compl.{ 31) The 2017 Class
DeviationrequiresVA contracting officerdo conductthe aforementione®ule of Two
analysis before purchasimgrtainitemson the AbilityOne List, depending upowhen
the items were added to the list. For any items added to the AbilityOnerListafter
January7, 2010—the date on which the Aissued its initial regulations implementing
the VBA—the Rule of Two analysis is requiredSeeAlphapointe Compl{{ 3940;
NIB Compl. 11 32-33.) But for itemsthat wereaddedto the AbilityOne Listbefore

January7, 2010,the 2017 Class Deviation requir€é contracting officerdo continue

3 For a summary of the various policies the VA has issued over the ymmi§ingdomware Tecé, Inc.
v. United Statesl36 S. Ct. 1969 (2016), ankhgelica Textile Servs., Inc. v. United Stat@s Fed. CI.
208 (Fed. Cl.2010).

4In this context,a class deviatiois “[t]he issuance of policies or procedures that govern the
contracting process or otherwise control contracting relationships thatad incorporated into agency
acquisition regulations[,]” in this case the VAAR. 48 C.F.R. § 1.4&E also id§ 801.404 (granting
VA procurement leadership the authority to “authorize class deriatirom the FAR and VAAR ten

a class deviation is in theest interest of the Governmént



to purchaseheitems from AbilityOnenonprofitswithout applying the Rule of Two.
(Seed))

The Court of Federal Claimsntertaineca challenge tahe 2017 Class Deviation
in the context of a bid protesitat a veteratowned small business broughtPDS
Consultants Inc. v. United Statesl32 Fed. Cl. 117 (Fed. C2017)° In that casePDS
(the Defendanintervenor in he instanttonsolidated casgg$iled a bid protestaction
against the VA to challengde agency’spurchase of eyewear from Winst@alem
Industries for the Blind (a nonprofit that intervened as a defendant irPh®
Consultantanatterand isone of theplaintiffs herg. Seeid. at 119-20. On May 30,
2017, theCourt of Federal Claims issued an opinion finding thia¢ VA should have
applied the Rule of Tweo all procurementshat had taken placafter the passage of
the VBA in 2006, regardless efhenthe product or serviceas placedn the
AbilityOne List. See idat 126. That courtthusconcluded thathe 2017 Class
Deviation was “contrary to the VBA statutaisofar as that policy suggested that
“items added to the List prior to 2010 are forever excepted from the’¥ BA
requirements[,]"andas a result, t& courtrejected the/A’s application of the 2017
Class Deviatiorto the eyewear contracts at issuel. at 128.

WinstonSalemnoticedan appeal inthe PDS Consultantscase onJuly 28, 2017
(SeeEx. 1 to Resp. of NB Pls.to Defs.” Notice, Docketing StatememDS
Consultants, Inc. v. United Statddo. 172379 (Fed. Cir. Sept. 1, 2017)RDSAppeal

Docketing Statement”)sCF No. 451, at2.) And becausehe Court of Federal Claims

5 Although the bid protest action was initially brought in 2016, the tobuPDS Consultantslitimately
addressed the 2017 Class Deviation because that policy was iwbiledhat litigation was pending
See PDS Consultant$32 Fed. Clat 124-25.



hasgranted a stay of its judgment pending appsa¢PDS Consultants, Inc. v. United
States No. 161063C, 2017 WL 382180&t*1 (Fed. Cl. Sept. 1, 2017}he VA has
continued to implement the 2017 Class Deviatwath respect to its procurements, even
as the parties are presently litigating issues relatedabpolicy in the Federal Circuit
(SeeDefs.” Noticeat 2 see alsdPDSAppeal Docketing Statemeat 3 (statingthat
whether the VA must perform thHeule of Two analysis under the VBA before it
purchases items from AbilityOne npnofitsis one oftheissuesto be decided on
appeal).)

B. Procedural History

On May 24, 2017,he NIB Plaintiffs filed a complaintin this Courtthatclaimed
thatthe 2017 Class Deviatiois both substantively unlawful and procedurally defective
under the Administrative Procedure Act (“APA”{SeeNIB Compl.16.) The NIB
Plaintiffs arguethat the 201 TClass Deviation reflest‘an unreasonable interpretation
of the VBA that ignores thenandatory language of the JWOD Attt andthese
Plaintiffs also allege that th#A issued the 2017 Class Deviation without complying
with the noticeandcommentrequirements ofhe APA,the Office of Federal
Procurement Policy Act (“OFPPA"), and tiAR. (See d.) As relief, the NB
Plaintiffs seek a declaration that the 2017 Class Deviation violates the #iRA,
OFPPA, and the FARseeid., Requestor Relief, { 1), as well as a permanent
injunction prohibiting enforcenmd of the 2017 Class Deviatiqseeid., Request for
Relief, 1 2).

Plaintiff Alphapointefiled its complaint onJuly 28, 2017. $eeAlphapointe
Compl. (originally filed inCiv. No.17-1528) see alsd\otice of RelatedCase, ECF

No. 23.) Alphapointe challenges the 2017 Class Deviatemwell as a allegednewer



VA procuremenpolicy that is purportedlyeflected in alune 201 & mailthat
Alphapointereceived from the VA. SeeAlphapointe Compl{{ 44-46.) Alphapointe
argues that the VA’s policregarding governmestdontracting prefeencesviolates the
APA becauséhe agency haarbitrarily and capriciously ignotethe requirements of
the JWOD and becausthe agencyhas faiedto adhere to the notieandcomment
requiremend of the APA. (See d. 11 54-57.) As relief, Alphapointeseeks a
declaration that the 2017 Class Deviation violates the APA, as welledisninary and
permanentnjunctions prohibiting the VA from enforcing the 2017 Class Deviation.
(See d., Request for Relief{{ 1-3.)® This Court consolidated the BIPlairtiffs’ and
Alphapointés caseson August 4, 2017.

In a motion filed @ July 17, 2017, Defendanbaveaskedthis Court to stay the
instantproceedings pending tHéederal Circuit’'sresolution of thePDS Consultants
case. (See generallpMot. to Say.) Defendantsargue thatbecausePDS Consultantss
factually relatedo the matters at handconsiderations of consistency and judicial
efficiencywarrant application of the coudeveloped rule of practice by which the
secondfiled case is stayed[.]” Id. at 1.) DefendantintervenorPDSalsosupports the
stayon the grounds ojudicial efficiency, andit further argues that both it and the
government would suffemardshipin the absence of a staySeePDS Stay Brat 2, 5.)
For their part, theNIB Plaintiffs and Alphapointevigorouslyoppose staying the instant
proceedings; thegrgue thathis case should go forwantkgite the Federal Circuit
appealbecausd’DS Consultantsvolves different parties, different facts, and different

causes of actin. (SeeAlphapointe Opp’mat4; NIB Opp’'nat5.) Plaintiffs also

6 This Court denied Alphapointe’s motion for a preliminary injunction maal ruling during a hearing
that the Court held on September 15, 2013eeHr’g Tr., ECF No. 41 at 66:16-74:20.)



contend that day is not warranted becautiee government Defendants have not shown
that theywould suffer any hardship if the action is allowed to proceesleeg(
Alphapointe Opp’n a#; NIB Opp’n at 2)

At amotionhearing on September 15, 2017ist@ourt heard the parties’
argumentgegardingthe motion to stagndsubsequentlyasked counsel for the
government Defendants to clarify whether the VA would continue to impiénhe
2017 Clas Deviation during the pendency of the Federal Circuit appEaé.
government Defendants filed a notice on September 29, 2017, informing the Court that
“after considering the issues involved, the VA currently intends to contimplgiag
the March 2017 @ss Deviatiorwith respect to items on the AbilityOne Lishile the
PDSappeal is pending in the Federal Circuif{Defs.” Noticeat 2.) In response to this
notice, Plaintiffs filedsupplemental oppasons tothe motion to stay (See
Alphapointe’s Reply to Defs.” Notice, ECF No. 44; Response of NIB Pls. to Defs.’

Notice (“NIB Resp. to Defs.” Notice”) ECF No. 45.)

1. MOTIONS TO STAY PROCEEDINGS PENDING LEGAL ACTION
ELSEWHERE

District courts have broad discretion to stay all proceedingmiaction pending
the resolution of independelggal proceedings SeeLandis v. N. Am. Cp299 U.S.
248, 254(1936). The authority to stay proceedings stems from ‘plogver inherent in
every court to control the disposition of the causes on its dogith economy of time
and effort for itself, for counsel, and for litigantsAir Line Pilots Assh v. Miller, 523
U.S. 866, 879 16.(1998) (internal quotation markend citationomitted). In
considering a stay, courtsust“weigh competing interests and maintain an even

balancebetween the cours’interests in judicial economy and any possible hardship to



the parties’ Belize Soc. Dev. Ltd. v. Gdwf Belize 668 F.3d 724, 7333 (D.C. Cir.
2012)(quotingLandis 299 U.S.at 254-55) (internal quotation marks omitted)n
other wordshardship to the parties arnenefits to judicial economy are the key
interests taconsiderin evaluating a motion for a stayseeHulley Enters Ltd. v.
Russian Fedi, 211 F. Supp. 3d 269, 276 (D.D.C. 2016)

Despite the broad discretion affordedthe courtsin grantinga stay, it is well
established thaa staypending the resolution of unrelatézjal proceedingss an
extraordinary remedy“Only in rare circumsinces will a litigant irone caise be
compelled to stand aside while a litigant in another settles the rule of &wth
define the rights of both. Landis 299 U.S. at 255Thus, the party seeking a stay
bears the burden of showing thhe stayis needed and warranted. tHere is tven a
fair possibility” thata stay would adversely affect another party, the movant for the stay
mustdemonstrate “clear case of hardship or inequity in being required to go forward.”
Id. Moreover, and notably,[a] stayis not a matter ofight, even if irreparablenjury
might otherwise result.”Indiana State Police Pension Trust v. Chrysler L1129 S.

Ct. 2275, 27762009)

1. ANALYSIS

The government Defendants and the Defendatdrvenoressentiallynake three
argumentsn support of the motion to stgyroceedings(1) that the firstfiled rule
appliesand requires thi€ourt to stand dowpending the Federal Circuit’s decision
(2) thatin the balance of the equities, there would be more hardship from continuing the
proceedings than from staying them; and (3) that judicial economy contmiesa

justify the stay. As explained below, in this Court’s view, none of thesenaggts is

10



persuasive, and at the end of the dagfendants have failed to carry their burden of
denonstrating that a stay of proceedings is warranted.

A. The First-Filed Rule Does Not Apply

Defendantsopeningsalvo is to invokehe ‘first-filed’ rule and to arguéhatthe
overlapbetween the partieig this case anthe PDS Consultantsasemeans thathe
instant action should be held in abeyance wRIES Consultantproceed. (SeeMot.
to Stay at 2 (maintaining thalte instantsituation “fits squarely within the *firstiled’
rule, making a stay of this secodfited case appropriatg¢’) Butthe firstfiled rule has
a long, distinguisheg@edigreein this Circuit,and itis deemed to apply only whétwo
casesdetween the same partigsnd] onthe same cause of acti@me commenced in
two different Federal courtd” Wash. Metro. Area TranshAuth. v. Ragones®17 F.2d
828, 830(D.C. Cir. 1980)emphasis added¥ee alsdJtahAmerican Energy, Inc. v.
Dep’t of Labor, 685 F.3d 1118, 1124 (D.C. Cir. 201@xplaining that “[c]onsiderations
of comity and orderly administration of justice dictabat two courts of equal authority
should not hear the same case simultaneously” (internal quotation mark#atnahs
omitted)).

Thus, he firstfiled rule is inapposite heras the instantasegenerallyinvolves
neither the same parties nor the saraases of actioasPDS ConsultantsIn fact, the
party-related overlapupon which Defendants rely pertaiasly to two of thenon
governmenentities—WinstonSalem Industries for the Blind and PBSvhile the other
three Plaintiffs in the instant caséNational Industries for the Blind, Bosma Industries

for the Blind, and Alphapointe-are not parties inrPDS Consultants (SeeNIB Opp’n at

11



6; Alphapointe Opp’n at 1011.)7 It is also cleathat theinstant matter an®DS
Consultantsarise undeentirely different causes of action and require distinct remedies.
Specifically,PDS Consultantss a bid protesaction brought under 28 U.S.C.

8§ 1491(b)(1) andthat casenvolvesseveral specifi®/A contracts for eyewear

therefore the Court of Federal Claims ultimately ordered the VA “not to enter inyo a
new contractgor eyeweat before performing Rule of Two analysiseePDS
Consultants 132Fed.Cl. at129 (emphasis added)By contrast, the present
consolidatedactionis adirect challengeo the 2017 Class Deviatidsrought undethe
APA (seeNIB Compl.938-43; Alphapointe Compl{152-57), andas suchjnvolves
requestedemedieghattranscendpecific contracts, such &soadinjunctive relief
prohibiting theapplication of the 2017 Class Deviation &l VA procuremend (see

NIB Compl.,Requesfor Relief, 1 1-2 Alphapointe Compl., Request for Reljdf] 1-
3). The NIB Plaintiffs complaintalsoalleges that the 2017 Class Deviation violates
the OFPPA and #nFAR, in addition to the APAseeNIB Compl. § 6;see alsoNIB
Opp’nat 6),noneof which isclaimedin thePDS Consultantsase. Ancdotably,
becausehe PDS Consultantappeal contains a threshold jurisdictional ques{wae
PDSAppeal Docketing Statemeat 3, it is also entirely possibléhat the Federal
Circuit might not everhave occasion to addreige viability of the 2017 Class
Deviation under the JWOD and VBA, which is the only common legal issue between
the PDS Consultatscase and the consolidated matters before this Cq&ge infra

Partlil.C.)

" Defendantgoint to the fact thathe National Industries for the Blind anamicusin PDS Consultants
(seeMot. to Stay at 10), busubmitting an amicus brief in a casenist equivalentto partidpating in

the case as aarty, and thus, thamicusstatus of one of the pertinent entities has no bearing on the
Court’s analysis here

12



This all means thate instant actiomndthe PDS Consultantsnatterare far
from beingsubstantially the “same ca$eas is necessary fahefirst-filed ruleto
apply. UtahAmerican Energy685 F.3dat 1124. Consequentlythis Courteasily
concludes that the ‘firstiled’ analysis that Defendantsndertake in their motion to
stay briefing(see e.g, Mot. to Stay aB-12) finds no application here.

B. The Balance Of Hardshps WeighsHeavily In Favor Of Proceeding
With The Instant Case

Nor can Defendants credibly claim that theil suffer more hardship if the
instant consolidated cases proceed during the pendency of the Fetteudt &opeal
than Plaintiffs will suffer ifthis Court issues a staySeelLandis 299 U.S. at 255.

1. Plaintiffs Face More Than A Fair Possibili9f Harm From A Stay

First, it must be acknowledged thatete is more thata fair possibility” that
Plaintiffs would suffer harmfithe case is stayedd. This is because thgovernment
Defendants havaotified the Court that the VA does not intendstsspendhe
applicationof the 2017 Class Deviation during the pendency of the appeal before the
Federal Circuit(seeDefs.” Notice at 2), which means that any delay in this Court’s
resolution of Plaintiffs’challenge risks prolonging the polieglated injuries that
Plaintiffs decry in their complaintsée, e.g.Alphapointe Compl{ 8 (alleging that
Alphapointe “suffer[s] direct, substantial injury deuse the VA’s action will reduce, if
not eliminate, the VA’s orders for Alphapointe’s produgtsWhat is moreit appears
that the government haoughtadditional time to brief the issues on appeal, thereby
extending the appellate proces$SeeNotice Regarding Rquest for Extension of Br.
Sched.in PDS ConsultantsECF No. 46.)As a resultjf this Court stays the instant

proceedings fothe duration of thépotentially extended) appeals proceBRintiffs

13



will be subjected to theery procuremenpolicy that they allege causes thdrarm—
i.e., the policy that they say eses thento “lose contracts the VA would otherwise be
obligated to award to thehfseeNIB Opp’'nat 2—all the while

It is also clear to the Court thete alleged harnto Plaintiffs is significant:
Plaintiffs averthat they hold VA contractdhat will expire andare subject to renewal
within the likely timeframe for the resolution of tiDS Consultantappeal(seeNIB
Resp. to Defs.” Notice at 3; Alphapointe Op@Eh8), and thathese include contracts
for itemsthat wereadded to the AbilityOne List after 2010, which arewly subject to
the Rule of Two under the 2017 Class Deviati@eeNIB Resp. to Defs.” Notice at 3).
Thus,even before this Court undertakes to consider Bféshlegal challenge,
Plaintiffs would face a potential loss of VA contracesndcorrespondindiarm to their
businesseswhile waitingfor the Federal Circuit appe&b run its course-likely for
more than a year(SeeNIB Oppn at 8; Alphapointe Oppi at 8)

To be sure, Plaintiffs have not shown that each and every one phathe
business organizationsill necessarilysufferthe fearedoss of businessluring the
pendency of the Federal Circuit appgalt the burden of demonstrating a hardship that
warrants stayingroperly filed legalproceedingss on the movantseeLandis 299 U.S.
at 255, and when a stay is so requestkd,relevaninquiry underLandisis whether
there is a fair possibility thahe stayof proceedingswill work damageto someone
elsd,]” id. (emphasis added). This Couras little doubt thathe VA’s unabated
implementation of th@rocuremenpolicy that Plaintiffs seek to challengliring the

pendency of a prolongesppeals procesgualifies as damagend in this Court’s view,

14



it createsmore than a fair possibility thalhe proposed delay in the instant litigation
will harmPlaintiffs’ interests

To be clearit is the VA’svoluntary decision to continue to imgrhent the policy
that Plaintiffs are challenging in the instant litigation that makes it teedxhpossible
for Defendants to maintain that there is no possibility that Plaintiffs wiflesufarm
from a stay. $eeHr’'g Tr. at93:6-14 (counsel for the NB Plaintiffs arguing that
Plaintiffs will suffer harm because it will likely be a year and a half untilRbderal
Circuit comes to a decision, during which time there will be “additional contract
decisions that will come up involving pe2010 additionsd the procurement listthat
will be subject to the 2017 Class Deviat)jgn And PDS’sanswe¢—that there is no
harm to Plaintiffsbecausdhe VA will not, in fact, be implementinthe 2017 Class
Deviationanytime soordue to the Court of Federal Claims’agion inPDS
ConsultantgseePDS Stay Brat 6)—is plainly misguided Not only has th& A now
expresslyannounced itsntention to continue to implement ti2917 Class Deviation
for at least the duration of the pendency of the Federal Circuit appeaDefs.’ Notice
at 2), but the Court of Federal Claims has stayed its own judgmmealidating that
policy, seePDS Consultants2017 WL 3821803at *1, which means that the VA has
every right tocontinueto implement the 2017 Class Deviation néwVhat the VA

cannotdo, consistent with equity principless to bothopt toimplement the policyhat

8 Insofar as Plaintiffs seem to challenge the VA’s announcedeamphtation in the context of the
instant action, their claims are ripe, and are certaimd/ “currently moo{,]” as PDS maintains. (PDS
Stay Br. at 7.) Mootness requires federal courts to refrain frondderia matter “ifevents have so
transpired that the decision will neither presently affect the pantigists nor have a moréhan
speculative chiace of dfecting them in the future[,]Clarke v. United State€915 F.2d 699, 701 (D.C.
Cir. 1990) (en banc)iffiternal quotation marks and citation omitted), and FID8ply cannot show that
“there is no reasonable expectation that the allegedationt will recur[,]” Cnty. of Los Angeles v.
Davis, 440 U.S. 625, 631 (1979) (internal quotation marks, alteration, and citatidbed), where, as
here, thealleged violation is curently ongoing.

15



is allegedly harmful to Plaintiffand simultaneously seek an indefinite delay of the
proceedings that Plaintiffs have brought to challetigepolicy—at leat without good
reason. (SeeHr’'g Tr. at 109:8 (the Courtadmonishinghe governmenbefendants for
trying to “have it both ways” by refusing to agree to suspend the chalepgiecy at

the same time they seek an extended delay of the litigation pending apdeat).)
another wayhavingcreated the conditions by which Plaintiffs now credibly claim that
there is a fair possibility thahe stay will injure them, equity demands that Defendants
demonstrate clearly a justification for the potential harmth® Plaintiffs(presumably
rooted in Defendants’ own hardship), which, as explained below, Defendants have
failed to do

2. Defendants Have Not Met Their Burden Of Showing A Clear Case
Of Hardship Or Inequityf The InstantProceeding Continue

In their motion for a stay, he government Defendand® not evenhint at any
true hardshipthat they woulchave the potential of facinigp the absence of a stay the
instant proceedings(SeeMot. to Stay atl (claiming, without elaborationthat the
consolidated proceedings should be stayed based on “considerations oferangsist
seealsoReply in Supp. of Defs.” Mot. to Stay (“Defs.” Reply”), ECF No. 31, at 2
(asserting that parallel litigation is inefficient).) The farthest thatgovernmengoes
in this re@rdis to state, agovernment counsalid at the motion hearing,thatif the
consolidated cases proceede VA would be harmed b¥the possibility of inconsistent
result$,]” which “would cause significant uncertainty and disruptido the
procurement decisianthat VA contracting officermake on a daily basis(Hr' g Tr. at
83:89.) At least one other court in this district has rejected this line of argument; it

heldthatthe “possibility ofinconsistencies imulings on the same issue*without

16



more—is insufficientto constitutea clear case of hardshiplisler v. Gallaudet Univ.
344 F. Supp. 2d 29, 35 (D.D.C. 2004nd under the circumstances presented,Hlbrg
Court is inclined to agree.

For one thing, the government Defendants have not provided a cogent theory of
howthe VA would face hardship on the basis of potentially inconsistent legalgeubn
the issue of its procuremepblicies, and thi®missionis especiallyglaringwhen there
is a realistic possibility that at least one of thgothesizednconsistent judgments
would be stayed until thentireappellate review processnsits course.Cf. PDS
Consultants 2017 WL 3821803at *1. It is alsoseemingly incumbent upon the
govenment Defendants to explawhy, in our federal system, inconsistent judgments
from courts in different jurisdictions should be consideirdterenty problematic.
There are no doubt countless examples of inconsistent legal rulings valiloes
federal arcuits that impact agency decision making; yet, somehow, the gowsrtnm
soldiers on.Seg e.g, Ctr. for Regulatory Reasonableness v. EBA9 F.3d 453, 454
(D.C. Cir. 2017)(acknowledging that the Environmental Protection Agency might
employ mwlicieswith respect to publicly owned water treatment facilities in the Eighth
Circuit that are different than the agency’s policies in other circui#s)d this Court is
unaware of any case in whithe government hasuccessfully persuadedcourt in one
circuit tosuspend pending litigation simply and solélgcause othe potential of an
inconsistent ruling rendered in the context of a similar ¢assother jurisdiction;
indeed with certiorariat stakethis Court imagines that éhgovenment mightactually
relishthe opportunity thasuchinconsistent judgmentsanprovide. See, e.g Pet for

Writ of Cert, U.S.Forest Servv. Cottonwood EnV. Law Cr., No. 151387 2016 WL
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2866086, at *1#18 (U.S. May 13, 2016)Pet.for Writ of Cert., U.S.Army Corps of
Engrs v. Hawkes Co.No. 15290,2015 WL 5265284at *12-13 (U.S. Sept. 8, 201p
Thus,the governmenDefendants havaot made a clear showing that the possibility of
inconsistent judgments is a hardshmpr havetheynot articulatedany other hardship or
inequity to themfi this caseproceeds Thus,the balance of the harms clearly weighs in
Plaintiffs’ favor visa-vis the government.

For its part,PDS assertghatit will face significant hardship if the consolidated
casedn this Courtcontinue,becausdDS is a small business that watbuld be forced
to “spend time and resources litigating the same issues in two forums usaebges
(PDS Stay Brat5.) Butif PDSis burdened byhe instantitigation, it has oty itself
to blame. That is,PDSis involved inthe instant consolidated actionaly becausaet
sought tointervenein the matters before this CoudeePDS Mot. to Intervene, ECF
No. 7)—i.e., PDS voluntarily jumped into the fray that it now says should be halted on
the grounds thaits participation is todourdensomeo maintain. Needless to say, this
arguments patentlyinsubstantial Moreover, and in any event, there is no question
that the purported hardship to PrSbearing additional litigation cosfmlesin
comparison to the hardship Plaintifisght suffer if they lose/A contracts for the next
yearor morewhile theinstantconsolidatedactiorns areput on hold.

Thus, the Court findshatthe VA’s plan tocontinue applyinghe 2017 Class
Deviation through the pendency of the Federal Circuit appesdtes a fair probability
that Plaintiffs will be harmedy the delay in litigating their claims in this Couand no

Defendant has credibly claimed any cognizable harm to itk#ie instant consolidated

18



action moves forwardTherefore, the balance of the equities weighs heavily in favor of
permitting the consolidated cases to proceed.

C. Considerations of Judicial Economy Do NoRequire A Stay

Finally, this Courtdeclines toaccept Defendantsnost potent contention in
support of the motion to stawhichis theirinsistence that a stay of the instant
proceedings wouldonserve judicial resourcegSeeMot. to Stay atB8-11; see also
PDSStay Br. at3-5, 7-9.) There is no question thgtarallel litigation of factually
related cases in separate fora is inefficieamtd should be avoideddandy v.Shaw,
Bransford, Veilleux & Roth325 F.3d 346, 349 (D.C. Cir. 2003Rut it is not at all
clear that there would be any gains in judicial economy under thensgt@nces
presented herdor two reasons.

First, there is considerable uncertainty regarding whether otheFederal
Circuit will actually reachthe legalissue that is common to these cas8geDellinger
v. Mitchell, 442 F.2d 782, 787 (D.C. Cir. 197@yolding that a court can proceed
without waiting for another court of coordinate jurisdiction when it ‘re@nbe certain
that the other [court] would detaine the issue”).This is because,spreviously
mentioned, thé®DS Consultantappealraises a threshold question regarding the
jurisdiction of the Court of Federal Claimsde PDS Appeal Docketing Statemeat 3
(indicating that the first issue noticédr appeal is “[whether[the] Court exceeded its
jurisdiction by considering bid protest that did not challenge a new contract award or
new solicitation, and by reviewing the validity of underlying statutes maglilations$)),
and thus the Federal Couit might very well dispose of the case before it without
reaching the merits of the legal claimH.that is the resultthen this case would begin

again on square oredter having been held in abeyance for a year or more for the

19



conclusion of that appeahndno efficiency gainsvould have been realizddom
having required Plaintiffs to “stand aside[.]’andis 299 U.S. at 255.

Second, tiis also the case that, evdrthe Federal Circuit undertakes to reach
the merits of the case beforetihe appeathat is pending is unlikely to resohadl of
the issueshat Plaintiffs raise in thenstant consolidated matgmprimarily because
PDS Consultantsnvolvesanentirely different cause of action. Although the substance
may be similar,einstant casginvolvea cause of action that challenges agency
decision making in a manner that is distinct from the bid protest action thahdny
in the Federal Circuit.(SeesupraPart Il1l.A.) Likewise,Plaintiffs’ claims herethat the
VA employed defectiveproceduresvhen it adopted th2017 Class Deviatiofsee
Alphapointe Compl{ 6, NIB Compl. { 6) would not be addressed in any Federal
Circuit opinion,and requireawholly separate inquiry that falon this Court to
conduct. Under these circumstances, Defendants have failed to make a clear showing
that a stay woulahecessarilyesult inany efficiency gains at all, much less the

significant savings that would warrant the imposition of such a substanta/.de

IV. ORDER

As much as this Court woul@ve to have the benefit of the Federal Circuit’'s
decisionprior to its own consideration of thtbornylegal issue presented in thestant
matters this Court takes seriously its obligation“taaintain an even balance between
the court’s interests in judicial economy and any possible hardship to thesh§’
Belize Soc. Dev. Ltd668 F.3d a732 (internal quotation marks and citation omitted)
To this end, in orderotsucceed ints request for alelay of proceedingdf)efendants

must make a clear showirtbat the stay is warrded,Landis 299 U.S. at 255, and this
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Courtfinds thatDefendants have fallen far short démonstratinghat the current
interestin judicial economy (such as it)sand the hardship tDefendantdrom
proceeding with this consolidated actipmhatever it may be) outweighthe harm that a
stayof proceedingsnflicts uponPlaintiffs (who will purportedly besubjected to the
policy they seek tahallengeeach day that the various cases proceédcordingly, it
is hereby

ORDERED that Defendantsmotion tostay theinstant proceedingsending the
resolution of the®DS Consultanappeal(ECF No.20) is DENIED. Itis

FURTHER ORDERED that, because time is of the essence with respect to
resolving the matters at hantthe stay of Defendants’ obligation to answer or otherwise
respond to the complaints in this casegMinute Order of July 19, 2017) IsIFTED ,
and Defendants are instructed to answer or otherwise respondb@iose November

23, 2017

DATE: November 7, 2017 KeAoanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Jueg
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