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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SUSAN B. LONG, et al.,
Plaintiffs,
V. Case No. 17-cv-01097 (APM)

IMMIGRATION AND CUSTOMS
ENFORCEMENT,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

l.

Plaintiffs Susan B. Long and David Burnham aralgectors of the Transactional Records
Access Clearinghouse (“TRAC”), a data gathering, data research, and dathutibn
organization associated with Syracuse UniversiBeePls.” Mot. for Summ. J., ECF No. 12
[hereinafter Pls.” Mot.], Decl. of Susan B. Long, ECF No-11phereinafter Long Decl.], 4.
TRAC'’s primary purpose is to provide “comprehensive information about the stafienglisg,
and enforcement activities of thedéral government.’ld. { 3.

For years, Plaintiffs have submitted monthly Freedom of Information ASDI&”)
requests to Defendant Immigration and Customs Enforcement (“ICE”) seektaghaata within
ICE’s Enforcenent Integrated Database (“ElD SeePls.” Mot., Pls.” Resp. to Def.’s Statement
of Facts & Additional Statement of Facts [hereinafter Pls.” Stmt35%88, 9091; Def.’s Mem.
of P. & A. in Opp’n to Pls.” Mot. & Reply to Pls.” Oppto Def.’s Mot. for Summ. J., ECF No. 16
[hereinafter Defs Reply], Def.’s Resp. to PIs.” Stmt. [hereinafter Def.’s Reply Stmt.§3HB88

90-91. The EID isan electronic databasgvned and operated by IGEat“captures and maintains
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information relating to the investigatioasrest, booking, detention, and removal of persons
encountered duringnmigration and law enforcemeimvestigationsand operations conducted by
ICE” and other component agencies within the U.S. Department of Homeland SecurityX"DHS
SeeDef.’s Mot. for Summ. J., ECF No. 11 [hereinafter Def.’s Mot.], Decl. of Marla Jonds, EC
No. 112 [heeinafter Jones Dé&t, 116—7;see also id(explaining that the EID ia “common
database repository for all records created, updated, and accessed by a nunth8t sbftvare
applications” that'provides userswith the capability to access a persmmtric and/or event
centric viewof . . .data” and ‘allows ICE officers to manage cases from the time of an alien’s
arrest, inprocessing, or placement into removal proceedings, through the final case idisposit
id. T 8(“The EID is used as data storage throughout the immigration enforceneegtld from
arrest to removal aelease.”).

In their monthlyFOIA requests, Plaintiffs sought from the EID updated, anonymous-case
by-case informationtzout each person whom ICE deported as a result of the Secure Communities
Program, an immigration enforcement program administeré@byand itstemporary successor,
the Priority Enforcement PrografmPls.” Stmt. 17779, 86;seeDef.’s Reply Stmt. ¥7-79,

86. As is relevant here, each request identified the specificlpasase informatiomequestedby

! Plaintiffs submitted thie first request for anonymous calsg-case information in 2012 and begamewing this
requeston a monthly basis in February 2013. Pls.” Stmt8§B7. Each monthly request sought data from a
predetermined start date updated through the most recently completddamitat time of the requedd. §88. For
example, in May 2016, Plaintiffs sought data from fiscal year 20bmighw April 2016, and in June 2016, Plaintiffs
sought data from fiscal year 2015 through May 2086.

2The Secure Communities Program and its temporary successor weredégigarget noncitizens for removal who
have engaged in criminal activity” by relying upon “computerized autematching of fingerprint records submitted
to the [Federal Bureau of Investigation (‘FBI")] by local law enforcetagiencies.” Pls.” Stmt. 1A, 80;seeDef.’s
Reply Stmt. 7, 80. The FBI automatically transmits these records t8,DEE’s parent agencywhich then
“matches the fingerprints against its own databases and, when thenatisha determines whether the arrestee may
bedeportable.” Pls.” Stmt. §2; seeDef.’s Reply Stmt. 2. “Based on ICE’s priorities and resources, the agency
may then issue an imgration detainer,” which is “a request thihe arresting agency hddn] alienfor a period of
time beyond when the individual would otherwise be held to allow ICE#otteat individual into its own custody.”
Pls.’ Stmt. 183; cf. Def.'s Reply Stmtf183-84.



Plaintiffs, including a list of separately numbered requests descriljpagticular fields of
information and data elementsat Plaintiffs sought from the EID PIs.” Stmt. 191; seeDef.’s
Reply Stmt. P1; see, e.g.Long Decl., Exs. A-B.

In the past, ICE responded to Plaintiffs’ monthly requests by providimmputer extracts
furnished as Excel spreadsheet files derived fronEtbg” Pls.” Stmt. 1P4; Def.’s Reply Stmt.
1 944 which contained fields of informaticend data elements that corresponded to at $ease
of theseparatehhumbered requestseelLong. Decl., Ex. FJones Decl. 116-27 cf. Pls.” Stmt.
1 118;Def.’s Reply Stmt. §118. In January 2017, however, in response to Plaintiffs’ FOIA request
for data covering fiscal year 2015 through August 2016 (“August 2016 Request”),itlidte
many of the fi&s that it previously provided in response to Plaintiffs’ requests covering earlier
overlapping time periodsincluding a virtuallyidentical request submitted by Plaintiffs several
months earlier, which covered fiscal year 2015 through December 2015 (“Decgfiie
Request”). SeePIs.” Stmt. L14-5, 118, 129Def.’s Reply Stmt. §114-5, 118, 129Def.’s
Reply, Second Decl. of Marla Jones, ECF No.11fereinafter 8ppl.Jones Decl.], 194-16;see
alsoLong Decl., Ex. C (comparing numbered requests submitted in December 2015 Request and

August 2016 Request)f. Jones Decl. 116, 37.

3 Plaintiffs’ requests described the fields of information #laintiffs soughtfrom the EID because IChas refused
to identify those fiedls by name or other descriptors, pursuant to FOIA Exemption B&$PIs.’ Stmt. {189-90;
Def.’s Reply Stmtf189-90. ICE’s withholding of suchinformation is the subject of litigation in another case
currently pending before this coudee Long v. ICENo. 14cv-109APM (D.D.C. filed Jan. 29, 2014).

4 Although these spreadsits are derived from the EID, ICE did not query the EID itself in searchings$ponsive
records; instead, it searched the Integratedigion Support System (“IIDS"§ snapshot of a subset of data from the
EID that is updated regularly three days akve®eeDef.’s Mot., Def.’s Statement ¢facts 1132-34, 38 The IIDS
“manages case information and the reporting of case information” andbfssip#HS requirements to quegyD data

for operational bexecutive reporting purposesld. 1136-37. BecauselCE has not asserted that it may withhold
fields or data elements that exist in the EID if they do not exist in the [IDS (eednthat there are any such fields
or data elementg)“the distinction between the two databases is not météoighe parties’ disputePls.” Mot,
Mem. of P. & A. inSupp. of Pls.” Mot& in Opp’n to Def.’'s Mot.[hereinafter Pls.” Mem,]at 3 nl. Thus, like
Plaintiffs, see id,the court will refer to the EID as the only relevant database contgiategtiallyresponsive records.
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In denying Plaintiffs’ administrative appeafl the agency’s response to the August 2016
Request]CE reasoned that tke fields did not exist in the EID and, accortynghat Plaintiffs
were not entitled tthemunder FOIA. SeePls.” Stmt. L45-46; Def.’s Reply Stmt. 1945-46;
see alsd.ong Decl., Ex. H. Plaintiffs brought this FOIA action to challenge that mi&tation
and to compel ICE to produce data responsive to what Plaintiffs dddisappearing fields™
that is, the field®f information and corresponding data elemérmsn the EID thatiCE provided
in respose to the December 2015 Request, but not the August 2016 Re@ezsigenerally
Compl., ECF No. 1.

Before the court are the parties’ crasetions for summary judgmentSeeDef.’s Mot.;
Pls.” Mot. After thorough reviewfahe parties’ briefand accompanying materiathe court
concludes that this matter cannot be resolved on the present record. As discusgethéed
remains a genuine dispute of material fact concerning whether the requesie atagiire ICE to
create new recordsAccordingly,the partiesmotionsare deniedvithout pejudice.

Il.

FOIA requires that federal agenciéapon any request for records whichr@asonably
describes such records and (ii) is made in accordance with published.rulgisall make the
records promy available to any person,”8.S.C. 8552(a)(3)(A), provided those records are not
exempt from disclosur&]. 8 552(b);see alsditizens for Responsibility & Ethics in Wash. v. U.S.
Dep't of Justice602 F. Supp. 2d 121, 123 (D.D.C. 200%)0OIA provides a ‘statutory right of
public access to documents and records’ held by federal government ag€gaiesngPratt v.
Webster673 F.2d 408, 413 (D.C. Cir. 1982))A request that ‘reasonably describes’ the records
sought triggers the agency’s obligation to search for and disclose all responsids tetdess the

records fall within one of the statutory exemption&tr. for the Study of Servs. v. U.S. Dep’t of



Health & Human Servs874 F.3d 287, 288 (D.C. Cir. 2017) (citations omitted). FOIA autherize
district courts “tcenjoin [an]agency from withholding agency records and to order the production
of any agency records improperly withheld.” 5 U.S.658(a)(4)(B). Where, as here, the agency
contends that the information sought is not subject to disclosure under FOIA, “[t]he suicdte
the agency to demonstrateot the requester to disprotkat the materials sought are not ‘agency
records’ or have not been ‘improperly’ ‘withheld.Aguiar v. Drug Enf't Admin.865 F.3d 730,
735 (D.C. Cir. 2017) (quoting.S. Dep’tof Justice v. Tax Analys#92 U.S. 136, 142 n.3 (1989)).

Most FOIA cases are appropriately resolved on motions for summary judgBragton
v. Office of the U.S. Trade Representaté4l F.3d 521, 527 (D.C. Cir. 2011A.court must grant
summary judgment “if the movant shows that there is no genuine dispute asnatanial fact
and the movant is entitled to judgment as a matter of ldved. R. Civ. P. 56(a)A dispute is
“genuine” only if a reasonable fafthder wuld find for the nonmoving party, and a fact is
“material” only if it is capable of affecting the outcome of the litigaticknderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986).

“Unlike the review of other agency action that must be upheld if supported by substantial
evidence and not arbitrary or capricious, the FOIA expressly places the bamdbe agency to
sustain its action’ and directs the district courts to ‘determine the mattevd€' nd.S. Dep't of
Justice v. Reporters Comm. for Freed of Press489 U.S. 749, 755 (1989) (quoting 5 U.S.C.
§552(a)(4)(B)).“In FOIA cases, summary judgment may be granted on the baagenty
affidavits if they contain reasonable specificity of detail rather than meoelglusory statements,
and if they are not called into question by contradictory evidence in the recorcwidbyce of

agency bad faith.’Aguiar, 865 F.3d at 73485 (internal quotation marks omitied



I
As discussed, the parties’ dispute here concerns ICE’s response to Plaintiffs’ August 2016
Request. Specifically, Plaintiffs challenge ICE’s withholding of data responsive to the fields of
information provided in response to Plaintiffs’ December 2015 Request, but not their August 2016
Request. These “disappearing fields,” and the specific numbered requests to which they

correspond in both the December 2015 and August 2016 Requests, can be summarized as follows,

see Long Decl., Ex. F; see also Long Decl., Exs. A-B; ¢f. Suppl. Jones Decl. Y 14-16:

Fields provided in response to December
2015 Request but not August 2016 Request

Corresponding numbered requests in
December 2015 and August 2016 Requests

Non-Criminal ICE Priorities

(7) “Priority levels based upon November 20,

2014 announced criteria”

(17) “ICE fugitive (yes/no) ...”

(18) “Prior removal or return (yes/no) . . .”
(19) “EWI (yes/no) . . .”

(20) “Visa violator: a. overstayed visa
(ves/no)”

(20) “Visa violator:
violator (yes/no)”
(22) “Was 1-247/1-247D 1ssued for individual
before removal (yes/no), and date 1ssued”

(23) “Was I-247N issued for individual before
removal (yes/no), and date issued”’

... b. other type of visa

Detainer Prepare Date

Detainer Facility City; (26) “City, county and state of the jail or

Detainer Facility State facility in which the individual was detained
prior where the 1-247/1-247D/I-247N was
sent”

Detainer Threat Level (27) “Detainer Threat Level (or corresponding
Notice Threat Level)”

Charged with Crime (43) “Charged with a crime (yes/no) [any

charged, not restricted to convictions]”

(54) “Information on every conviction not just
the most serious (date of the charge, date of
the conviction, NCIC code for charge, level of

Criminal Charge;
Criminal Charge Code;
Criminal Charge Date;

3 “ICE issues detainers using a form called an I-247. Over time, there have been variations of the I-247 form, which
have sometimes resulted in different letter designations such as I-247D and I-247N.” Pls.” Stmt. § 84; see Def.’s
Reply Stmt. ] 84.



Criminal Charge Status;

Criminal Conviction Date;

Criminal Conviction Sentence Days;
Criminal Conviction Sentence Months;
Criminal Conviction Sentence Years

offense (felony, misdemeanor, citation, etc.
sentence received)”

(55) “Information on every charge not just t
most serious for which a conviction has not
occurred (date of charge, current status, N(
code for charge, level of offense (felony,
misdemeanor, citation, etc.))”

CIC

Aggravated Felon

(57) “Aggravated Felon (yes/no)”

Removal Current Program

(60) “Latest program code before departure

Case Category Time of Arrest

(61) “Case category at the time of latest
arrest”

Latest Arrest Current Program Code;
Latest Arrest Current Program

(62) “Program code at the time of latest
arrest”

Latest Apprehension Date

(63) “Date of latest arrest”

Cause Arrest Current Program

(64) “Name of the program or area associa
with the original arrest or apprehension
(criminal alien program, fugitive operations
office of investigations, border patrol
operation streamline, other border patrol
program, 28{), etc.)”

Latest Apprehension Method

(65) “The apprehension method associated
with the latest apprehension”

Final Order Yes No

(66) “Ordered removed by court, where ord
has become final (yes/no)”

(68) “Administratively ordered removed,
where order has become final (yes/no)”

Reinstated Final Order

(70) “Reinstatement of prior removal order
(yes/no)”

Reinstated Final Order Date

(71) “Date of latest reinstatement of prior
removal order”

Prior Removal

(74) “Prior removal (yes/no)”

Most Recent Prior Depart Date

(75) “Date of latest prior removal”

ICE, for its part, disputes Plaintiff§ontention that the ageneyas obligated to produce

the “disappearing élds” in response to theugust 2016 RequestCE arguedhatit appropriately

withhdd data from the EID in response to thamberedrequests outlined aboy¥ebecause

6To be sure, ICE emphasizes that it “conducted a searali feguests by Plaintiffs, even the otherwise objectionable
and improper requests,” and th]fl records found were released.” Def.’s Reply &tifing Suppl. Jones Decl.g).
Thus, by reérring to ICE’s withholding of “data from the EID,” the court does ntg¢nd to suggest that such data
points are existing agency records. As disaliégtow, the court finds that there is still a genuine dispute of material
fact as to this issue.



responding to those requests would have required the agenoyate new records or coradu
research to answer questions, neither of which is required under, &OD%f.’s Mot., Mem. of
Law in Supp. [hereinafter Def.’s Memdt 6-7, 10-18; Def.’s Replyat 2-6. SeegenerallyNat’l
Sec. Counselors v. C|898 F. Supp. 2d 233, 269 (D.D.C. 2012) (explaining thae“FOIA
imposes no duty on the agency to create retbms“to conduct research by ‘answer[ing]

guestions disguised as a FOIA request’™ (alteration in original) (firstmmBtrsham v. Harris
445 U.S. 169, 186 (1980); then quotidgdgins v. IRS620 F. Supp. 19, 21 (D.D.C. 198&jf'd,
808 F.2d 137 (D.C. Cir. 1987))

In so arguing, ICE concedes tmaither‘sorting a preexisting databasef information to
make information intelligible,hor“extracting and compiling data. .as to any discrete pieces of
information that [an] agency does possesfisrdatabasg” amountsto the creation ofa new
agencyecord. Def.’s Memat 7. “In responding to a FOIA request for ‘aggregate data,” an agency
need not create a new database or . . . reorganize its method of archiving dathebagehty
alreadystores records in an electronic database, searching that database does vethevol
creation of a new record d. (citing Nat’l Sec. Counselor898 F. Supp. 2d at 270mportantly,
ICE also concedes that “a search fdata pointsor ‘points of dé&a’ means a search of records
Def.’s Reply at 45 (citing Nat'l Sec. Counselors898 F. Supp. 2d at 2)1see also Nat'l| Sec.
Counselors898 F. Supp. 2d at 271 (distinguishimgfweenthe production ¢ a “listing or index
of the contents of a databasand“particular points of datd.g., the records themselves),” because
a listing or index “would not necessarily have existed prior to a given FOIA r&jues
NeverthelessICE assertghatin this casePlaintiffs’ requests command the agency tcagove

and beyond such requirements égsentiallyasking the agency “to create new methods of

organizing archival datar . . .answer] . . . specific interrogatories.”Def.’s Replyat 3 And,



although ICE previously provided data in response toaldity identical requests to those at issue
here, ICEcontendghat it should not be penalized for going above and beyond what the FOIA
requiresin the past. Def.’s Mem. at 18 (“ICE’s change in practices, and its ratusaitinue
making discretionary releases not required by FOIA, in no way shows tizefailed to comply

fully with what is required under FOIA.” (citing caseg)¢cordDef.’s Reply at 67. Accordingly,

ICE asks the court to find that the agency has identified and produced atk&mpt records and
enter summary judgment in its favadBeeDef.’'s Mem. at 618; Def.’s Reply at 2-9.

In support of its motion, ICE submits two declarations from Marla Jones, the UnitaChief
the Statistical Tracking Unit (“STU”) within Enforcement Remic®aerations’ Law Enforcement
Systems and Analysis Division at ICESee generallylones Decl.; Suppl. Jones Decl. Jones
explains that the numbered requests challenged by Platatiffs those corresponding with the

“disappearing fields"-generally fallinto two categorie§. SeeSuppl. Jones Decl. -16. The

"ICE also asks the court to enter summary judgment in its favor witeee&pthe adequacy of its sear@eeDef.’s
Mem. at 36. The court does not reach that issue, however, as Plaintiffs doatlehglk the reasonableness of ICE’s
search in their Compiiat. SeePls.”’Mem.at 12 n.15Compl.

8 According to Joneshere are three requests challenged by Plaintiffs thabtifall within these two categories
requests 7, 63, and 7Buppl. Jones Decl. Zb. In her supplemental declaration, Jones excludes request 7 from her
discussion of the “disappearing fields” because she states that ICEt ¢icbduce data responsivettis requesin
responding teeither theDecember @15 Requesbr the August 2016 Requeskd. Jones’s silencas to request,7
however, is problematic for two reasons. First, Plaintiffs’ complaites clear that Plaintiffs intend to challenge
the agency’s responsett@mtrequest SeeCompl. 118. Second, Plaintiff Susan Lotsgdeclaratiordirectly contradicts
Jones’s statement that ICE did not provide data in response to requesipbirdieg to the December 2015 Request.
SeePIs.” Reply Mem. in FurtheBupp. of Pls.” Mot., ECF No. 19, Second Decl. of Susan B. Long, ECF Nb. 19
158 (assertingthat Jones’s statement that no data was provided in response to fegasstnot true” andurther
attestingthat a field labeled “Noi€riminal ICE Priorities” was provided in response to Plaintiffs’ Deoen2015
Request (citing Long Decl., Ex. Fpee alsdls.’ Stmt. 1L38-39; Def.’s Reply Stmt. 1138-39 (admitting that ICE
previously released a field titled “Ne@riminal ICE Priorities” to Plaintiffs). Furthermore, while Jones doefer
someexplanatiorfor not providing data in response to request fidninitial declarationseeJones Del. §133-34,
54-55 (explaining that the agency did not provedehdatabecause “it [did] not exist in the database as requested”),
that explanation is insufficient for the same reasons discussed bellowespect to the two general categories of
requests.A dispute of facthereforeremains as to request 7.

As to the other two requestgequests 63 and #tJones excludes those requests from her discussion of the
“disappearing fields” because she states that the aghdgyrovide data in response to Plaintiffs’ August 2016
Request. According to Plaintiffs, however, thaaprovided in response tineir August 2016 Request does not
correspond with theataprovided in response to previous reque&sePls.’” Stmt. L32-34 (noting thatvhile ICE
previously provided a field called “Latest Apprehension Date” in responsguest3,it did not do so in responding
to Plaintiffs’ August 2016 Request, and that ‘therest Date"field provided in response to the August 2016 Rest
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first category consists of requests for data that “ask[] a question pimpgleed question[s] that
do[] not exist. . .in the database in the manner requested, ragdird] research, analysis,
assumptions, and/or calculatichand, therefore, woult[lead] to the creation of a new record
which did not previously exist Id. { 17 The second category consists of requests for data that
“does not existin the database as requested and regifirlCE to make interpretations and
assumptions before building a new record based off of additional analysis and calstildd.
119. For the reasons that follow, the court finds that Jones’s explanatidostiasse two
categories are insufficient to sustain the agency’s louatithe summary judgment stage. On the
present recorda genuine dispute of material factmainsas to whether producing the
“disappearing fields” and corresponding data elements in response to RlaAutiffust 2016
Request would require ICE to manipulate data in a way that “crélssesltimportant line”
between searching the EID and extracting and compiling existingatathe one hand, aredher
creating a record or conducting reseacchnswer a question, on the othBat’'| Sec. Counselors
898 F. Supp. 2d at 270-7dee idat 269.
A.

Beginning with the first category of requestsequestsl7, 18, 19, 20a, 20b, 22, 23, 43,
66, 68, 70, and 74eeSuppl. Jones Decl. IB—Jonestates that in order to provide responsive
data, an STU analyst would have to “resegotential data values in [the EID]qavell as] the
operational use of those values inputted by officers that do exist” and “make assienptions

that these data values satisfy th@eint of [Plaintiffs’] questiori, id. 117. This “additional

does not appear to be coextensive with the missing field] 136-37 (noting that the data provided in response to
request 71 “does not provide the responsive information ICEeearovided with respect to this request, which
consisted of a fid ICE called ‘Reinstated Final Order Date’8ge alsd-ong Decl. 1183-34 (same).While Jones is

in the best position to address any such discrepancy, she declines ta thersddclarationsAccordingly, the court
will not enter summary judgmefudr either party with respect these requests.
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analysis,” Joneseasos, would include “the creation of new records in response to Plaintiffs’
implied questions.”ld. § 17.

Jones’sdeclarationssuffer from several shortcomings, as applied to thé detegory of
requests. Firsthecourt does not have explanations as to the majority of the individual requests
that correspond with the “disappearing fields” challenged in Plaintiffs’ Contgad which Jones
claims seek answers to questions which do not exist in the\Elile Jones offers a few examples
to help illustrate the “additional analysis” that is required in order to respahdks first category
of requests, she is silent as to most of the individual requests at issuSéadce {17-18.In a
case such as this one, where I@Eviouslyhasprovided fields and data elements in response to
virtually identical requests, individualized explanations as to MDA does not obligatéCE to
produce the sanfeelds and datalements aressential Such individualized explanations would
help the court understand why the agency now interprets certain numberedsreéguesk a
guestion, as opposed to seek fields dath elements in the EID that indicate the existemce o
norexistence okomeevent or state of factsSeeLong Decl. 22 (explaining that over time,
Plaintiffs havelearned that the EID “contammany fields and data elements that indiaatker
theexistence or nonexistence of some event or state of facts” and that suchdietiypically
[been]labeledby ICE as ‘Yes No’fields’ (emphasis addell)id. {23 (hotingthat Plaintiffshave
followed ICE’s “yes/no’ patterri to describeparticular EID fieldsand data elemenis their
monthly requestbecause ICHhasrefused to provid@®laintiffs with the names of those fields).
They also would shed light dhe nature of the “additional analysis” required to respond to each
request—something the court cannot discern freither the conclusory statemenqtsoted above
or Jones’s explanations asdtherrequests pertaining to different typafsdata. Cf. Aguiar, 865

F.3d at 737 (denying summary judgnt to agency on “agency record” issue where court “simply
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[did] not know enough about the software to credit either of the [agency’s] argurhanisdbes
not have the software, or that it did not ‘obtain’ and does not ‘control’ the softwareapthat
satisfies the legal definition of an ‘agency recordP)ison Legal News v. Samuel87 F.3d 1142,
114950 (D.C. Cir. 2015)holding, albeit in context of deciding whether an agency properly
redactedecord pursuant to garticular FOIA exemptignthatwhile an agency “may justify its
withholdings and redactions categarfrdocument by categotgf-document, . . . [t]he range of
circumstances included in the category must characteristisapjport aninference that the
statutory requirements for [the] exemption are satisfieldafed up.

Secondeven to the extent Jones offers a specific explanation as to a particular rezguest, h
explanations lack sufficient detail to allow the court to conclude that ICEdtms$ied its burden
of demonstrating that the data requested is not subject to disclosure under ROther iwords,
not only areJones’sxplanations too generic to apply across the board to all reqaediscussed
above, but they also fail to adequatslypportthe agency’osition that responding gventhose
requests specificallyeferenced by Jones requires the creation of a new record.

Take request 22, for example. That request reads: “Was [detainer] issuedvioluaddi
before removal (yes/no), and date issuéd.bng Decl., Ex. BseeLong Decl., Ex. ALong Decl.,
Ex. F; cf. JonesDecl. 150; Suppl. Jones Decl.1fY. As noted abovdCE previouslyprovided a
field titled “Detainer Prepare Date” in responding to a virtually identicglest. According to
Jones, ICHlid not providethis field, let alonenyotherdata in respondig to Plaintiffs’ August
2016 Request because:

A response to [request 22] required a STU analyst to conduct [the
following] additional research/aalysis/assumptions/calculations

(1) the analyst had to assume that for a single alien identified as a
SecuredCommunities removal match, ICE issued a single detainer,

9In the August 2016 Requeskquest 22 actually refers to a2#47/-247D" instead of a detaineds noted above,
see supranote 5,|CE issues detainers on some variation of-247” form
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when it is possible more than one was issued and this detainer may

or may not be responsive to the Secure Communities identification

or associated removal; (2) and it then required that the analyst

assume that the removal following an issuance of a detainer was the

result of the detainer and thus the implied Secure Communities

match. However, the EID/IIDS contains no data point to reflect that

ICE removed the alien as a result of a detainer. The analyst was

required to create a new data model to (3) identify the relationship

between detainers and removals; (4) analyze if the detainer

preparation date falls prior to the removal associated with the

Secured Communities match to identify the implied refehips;

and, (5) create a calculation based upon the findings to create a new

record that did not previously exist, and is not a data point or

relationship that ICE currently tracks in the EID or 1IDS databases.
Suppl. Jones Decl. %7. This explanation makes litteense to the courtt is not at all clear why
an analyst would have tssume thabnly a singledetainer exists, when Plaingf§imply sought
to know whethera detainer exists. Furthermore, & Plaintiffs point out, they do not seek
information about individuals removed “as a result of a detainer.” Pls.” Mot., Mem. of Pin& A
Supp. of Pls.” Mot& in Opp’n to Def.’s Mot [hereinafter Pls.Mem], at 36. Rather, their request
pertains to the date of issuance of any detainer issued prior to the removalsairaguesuant to
the Secure Communities Programot whether there is a causal connection between the detainer,
if one exists, and the removdl.; see alsd’ls.” Reply Mem. in Further Supp. of Pls.” MAECF
No. 19, Second Decl. of Susan B. Long, ECFM®1 [hereinafter Suppl. Long Decl{ 46 Jones
fails tomeaningfullyaddress this argument in her supplemesedalarationseeSuppl. JoneBecl.
1 17 instead, she simply reiterates her previous position that there is no datadeailifging
whether “a removal is a reswit a detainer form being prepared operationalty, ¥y 26. Compare
Jones Decl. $0,with Suppl. Jones Decl. § 17.

Jones’s explanatiores to the remaining requests referenced in her declarations fall short

for similar reasons. These explanations not only lack sufficient dsajle.g.Suppl. Jones Decl.
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{17 (discussing request 4 but theyalso argoremised on a contention thatinslirectly called
into question by Plaintiffs’ evidence concerniather requests that fall within this first categéty.
Thus, the court finds that summary judgment is inappropriate as ficstheategory of requests
B.

The court reaches the same conclusion va#ipect to the second category of requests
request6, 27, 54, 55, 57, 60, 61, 62, 64, 65, and 3BeSuppl. Jones Decl. 2D; see also id.
1 19 (noting that, as with the first categarfyrequestsin order to provide data responsivete
second categoryan STU analyst would need to “research potential data values in [the BID] [a
well ag the operational use of those values inputted by officers that do exist,” and funnler
assumptions that these data values satisfy the intent of the requested tdrrifexXplaining that
the “additional analysisivould includ€'the creation of calculations and new data search and query
methodologiess they relate to data that ICE does not track in the mannerquested”). As
with the first category, Jones only offers an explanation as to a handful oftsgcqaesl. § 19
(addressingnly requests 55 and 759ndeventhose explanations lack sufficient detail to allow

the court to conclude that responding e tequestgould requirethe creation of new data points,

10 Jones incorrectly refers to this request as request 18.

11 Jones's brief discussion of requests 70 and 74 are premised on the coritettiproviding yes/no responsies
place of empty data sets” requires the creation of new recBedSuppl. Jones Decl.g see also id] 17. Plaintiffs,
however, have presented evidence suggesting that the agency mayenotdated “yes/no responses,” at least with
respect tosomerequests that fall within this first category. In her supplemental éidar Plaintiff Susan Long
states that ICHhas provided blank data poirt®ven in response to the requests following the “yEdbrmat. See
Suppl. Long Decl. $4-%. For example, Long explains that for the disappearing field “FinarOfds No, which
corresponds with requests 66 and €& suprathe spreadsheet ICE provided in response to Plaintiffs’ December
2015 Request “contained a total of 1,639 entrieh trie value of ‘NO’ recorded, 71,698 entries with the value of
‘YES' recorded, and 316,002 entries that were hlaSkippl. Long Decl. $5. If ICE merely created yes/no entries
that did not previously exist, as Jones claitimenLong posits that “it is unlikely that the data would sometimesrdeco
‘NO’ and other times leave an entry blank to indicate the same-thhrag a no final order had been issue&ippl.
Long Decl. 165.

While the examples cited by Long pertain to resgsi¢hat are not among those specifically addressed by
Jones in her declarationgmpare id.with Suppl. Jones Decl. ¥ 17, Jones expressly intends her discussiomeof
aforementionedequests to serve as an examplealbrequests that fall withithe firstcategory seeSuppl. Jones
Decl. 1117-18. Thus, contradictory record evidence as to some requests gives thraosaras to others, particularly
when coupled with the overall lack of detail offered in support cfetather requests specifically referenced by Jones.
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as opposed to the extraction arwmpilation of existing onesBecause ICE concedes that the
latter actionis required under FOIAseeDef.’s Mem. at 7, and instead argues tR&intiffs’
requestsequire the agency to undertake “additional efforts” that constitute tagarref a new
record,seeid. at 9 cf. Def.’s Reply at 36, it is important that the coufie able to determine
precisely what those effortsould entail The court cannot make that determioaton the present
record. See, e.gPIs.” Mem. at 26 (explaininthat, despite the agency’s attempt to “trifurcate the
issue,” thehreestep procesdescribed by Jones in discussing the second category of regeests
generallyJones Decl. $2,"“collapsds] into one familiar requiremeitthat ICE search for fields
and data elemes in the EID that correspond with Plaintiffs’ requestsider closer scrutiny
Suppl. Jones Decl. IB (reiterating in response to Plaintiffsargument, that the agency’s
additional analysis “included the creatio calculations and new data search and query
methodologies,” wthout any further explanation).
* * *

In sum, while ICE is correct that its decision to make certain discretiorstpsires in
the pastioesnotundermine its claim that such disclosuaes not required under FOI&e court
is not persuaded that the “disappearing fields” fit thatieite at least based on the present record
Stated differentlywhile anagency carchange its mind, the court is not convinced that the reasons
offeredby ICE in this case justify itshange oheart. As discussed above, most of rg@sons
offered by ICE are neither request nor gatént specific. And, even to the exté@GE’s declaant
addresses a particular request or data point iddwarationsshe reliesipon generic explanations
and hypertechnical rhetoric to desbe the “additional analysis” purportedly demanded by

Plaintiffs’ requests. This makes it difficult for the codo discern whether producing the

15



“disappearing fieldsin response to Plaintiffs’ August 2016 Requiesly requires ICE to create
newagencyrecords.
V.
In light of the foregoing, the court denies Defendant’'s Motion for Summary Judgment
ECF No. 11and Plaintiffs’ Crosgviotion for Summary Judgment, ECF No. #&thout prejudice.
The parties shall appear for a Status Conferend®ctober 10, 2018, at 10:00 a.m. in Courtroom

10 to discuss further proceedings in this matter.

A s

Dated: Septembe&8, 2018 Amit P ta
United States District Judge
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