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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GAMAL BROWN,

Plaintiff,
V.
Civil Action No. 17-1131TJK)
POTOMAC ELECTRIC POWER
COMPANY,

Defendant

MEMORANDUM OPINION AND ORDER

Before the Court arBlaintiff Gamal Browrs Motion to Remand or Amend his
Complaint, ECF No. 7and Defendant’s Motion to Dismiss, ECF No. 5. Forrbasons set
forth below Browris motion is(1) denied as to remand, a(®) denied withouprejudice as to
the amendment dfis complaint The Court willorderBrown to file a motion to amend that
complies withthe Local Rules within 30 days. As a result, Defendant’'s Matiddismissis
denied as moot.

I. Factual Background

For purposes of these motions, the Court assumes the truth of the facts set forth in
Brown’s complaint. On June 1, 2015, Brown was hiredhieyDiefendanfotomac Electric
Power Company (“Pepco”) as a Substation Technician TralBEE. No. 1 (“RemovaNot.”),

Ex. A (“Compl.”) § 4. This position requirdgrown to hold a valid driver’s license. Compl.
1 33. The positiowasalsocovered by a collective bargaining agreen{ém “CBA”), andby
virtue of his being hiredBrown became a member afunion. Seed. { 22, 24-25, 32, 34-35;
RemovalNot., Ex.E (“Davis Decl.”),Ex. 1 (CBA). TheCBA regulated the bargaininGBA

8 2.01, promotionid. at § 8.09, and dischargd, at88 16.01-16.05, of covered employees.
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On August 4, 201@8rown applied for a promotion to the position of “Helper-
Transformer Tester NERC,” another position covered by the CBA. Davis Decl.BA7at(35.

He was given a conditional offer for that position on October 3, 2Cbéapl.5-6. One of
the conditions of Brown'’s prontion was thahe obtain a Department of Transportation
(“DOT”) medical ard within six monthsld. 7. Obtaining this card required passing a DOT
physical, including a drug teslid. Y #10.

On October 14, 201@&rown appeared for his drug test, provided a urine sample which
was insufficient to enable éhfull range of tests to be completaad left the testing site before
providing a second sampléd. 11 7, 10-12. Around 3:30 p.m. that same @agywnwas
advised by Pepco’s Senior Recruiter to return to the testing site and comptets.ttie 9 14.

Brown returned tdhe testing site later that day and entered a bathroom stall with a male
observer to provide the urine sampld.  17. The observer used “vulgar terms” to
communicate that he needed to observe the urine Brzaven’s body and enter the receptacle.
Id. Brownthen exited the stall and left the testing site, telling a Pepco representativefdiat he
“sexually harassed” araffering to redo the sample at a later dale. § 18. Around 5:00 p.m.,
Pepco adviseBrownthat because he had failed to complete the drug test, he would be ineligible
for thepromotion. Id. § 21.

On October 27, 201®&rown, after a meeting with represemtas of Pepco and his
union, was placed on “Crisis Suspension,” a disciplinary procedure outlidetdle 16 of the
CBA, as a result of thmcompletedrug test Compl.{f 22 During the course of this suspension,
Pepco discovered thBrown had not hkel a validdriver’s license since Janua2(16, and was

thereforeplaced on “Decision Making Leave,” the final disciplinary step before discharge



pursuant ta@CBA Article 16. Compl. I 33. After failing to negotiate the terms of a voluntary
resignationBrownwas discharged on March 28, 201d. 1 3537.

On April 28, 2017Brownfiled this actionin the Superior Couffor the District of
Columbia,allegingaviolation ofthe District of Columbia Human Rights Act, D.Code § 2-
1401.0et seg.and a common law breach of contract clatseeCompl.|{ 3848. The breach of
contract claim asserthat Pepco had a contractual duty to promote Bribwie posessed a valid
driver’s licenseand obtairda DOT medical card within six months of his hire ddte.{{ 40
48. It goes on to allege that Pepco breached this purported contract in a number of ways
includingby failing to give Brown the agreegpon six months to obtain his DOiiedical card
andfailing to treat Brown’s departure from the drug tegtcenter as a cancellatjomhich would
have permitted him to take the tagiain Id. § 4247. The complaint also allegesaiPepco
breached its contrably relying on Brown’s “Decision Making Leave” status “as the basis for . . .
any action . . . relating to [Brown] and his promotion and/or retenbenause that status “was
limited by it[s] terms to issues related to timely arrival at worlkl.”{ 48.

On June 9, 2017, Pepco removeddase to federal coupursuant to 28 U.S.C. 88 1441
and 1446 on the ground that Brown’s breach of contract claim arises under federal law
Removal Notat1-2. Specifically, Pepcarguedthat the claim is preempted by Section 301 of
the Labor Management Relations Act (“LMRA29 U.S.C. § 14#&t seq. which courts have
held has such preemptive force that it convegtsainstatelaw clains into ones arising under
federal law. Removal Notat 2 Pepcothen moved to dismighe complaint, ECF No. 5“Def.’s
MTD"), while Brown moved to remand the case back to Superior Court or, in the altertative

amend his complaint, ECF No. 7 (“Remand Mqtsge alsd&ECF No. 11 (“Remand Opp.”).



I1. Legal Standard
A. Removal

“A defendant may remove a state court action to federal court only if tioe @ould
have been filed in federal court in the first instand@ist. No. 1, Pac. Coast Dist., Marine
Engrs Beneficial Ass’n v. Am. Mar. Officergs F. Supp. 3d 294, 300 (D.D.C. 2014) (citing 28
U.S.C. § 1441(a))*Courts must strictly construe removal statutes, resolving any ambiguities
regarding the existence of removaligdiction in favor of remand.’ld. at 30601 (quoting
Busby v. Capital One, N.A932 F. Supp. 2d 114, 127 (D.D.C. 2013)). “The party seeking
removal of an action bears the burden of proving that jurisdiction exists in federal
Animal Legal Def. Fund v. Hormel Foods Cqrp49 F. Supp. 3d 53, 56 (D.D.C. 2017) (quoting
Downey v. Ambassador Dell C, 568 F. Supp. 2d 28, 30 (D.D.C. 2008)).

Absent diversity of citizenship, federal question jurisdiction is required ablest that a
case could have origirglbeen filed in federal courtCaterpillar Inc. v. Williams482 U.S. 386,
392 (1987).“The presence or absence of fedepaéstion jurisdiction is governed by the ‘well-
pleaded complaint rule,” which provides that federal jurisdiction exists dmiya federal
guestion is presented on the face ef phaintiff's properly pleaded complaihtld. (citing Gully
v. First Natl Bank 299 U.S. 109, 112-13 (1936)).

B. Preemption under Section 301

“One corollary ofthewell-pleaded complaint rule . is that Congress may so completely

pre-empt a particular area thamy civil complaint raising [agelect group of claims is

1 Pepcaargues that the presumption against removal should not apply b#vagsses Brown
cites for this proposition, Remand Mot. at &éfer to generalemoval statutes, such as 28
U.S.C. § 1441, not cases involving Section 301 preemption, Remand Op@BdtRPepco
removed this case pursuant to 28 U.S.C. § 1&HEmoval Mt. at 1. And courts in this Circuit
have applied the presumption against removal to Section&&k.See, e.gDist. No. 1 75 F.
Supp. 3d at 300.



necessarily federal in characteMetro. Life Ins. Co. v. Taylod81 U.S. 58, 63-64 (1987).
“Once an area of state law has been completebgipygted, any claim purportedly based on that
preempted state law is considered, from its inception, a federal claim, and tbeme$es under
federal law.” Caterpillar, 482 U.S. at 393.

This corollary ‘s applied primarily in cases raising claintfepmpted by 8 301 of the
LMRA.” 1d. Section 301 of theMRA provides in relevant pattat “[s]uits for violation of
contracts between an employer and a labor organization representing employegg be
brought in any district court of the United States having jurisdiction of theepawtithout
respect to the amount in controversy or without regard to the citizenship of the/p&%ie
U.S.C. § 185(a)While the text of SectioB01 speaks only of “contracts between an employer
and a labor organization,” the “Supreme Court has read section 301 expansively to include
individual collective bargaining workers’ clainisFox v. Parker Hannifin Corp914 F.2d 795,
799 (6th Cir. 1990) (citin@mith v. Evening News Ass3v¥1 U.S. 195, 200-01 (1962%ke also
Cephas v. MVM, In¢520 F.3d 480, 485 (D.C. Cir. 2008) (“[A]Jn employee mayauemployer
under § 301 . ..").

In passing the LMRA, Congress “authorize[d] federal courts to fashion a bdegeayal
law for the enforcement of . . . collective bargaining agreemehtagle v. Norge Div. of Magic
Chef, Inc, 486 U.S. 399, 403 (1988) (quotiimgxtile Workers Union of Am. v. Lincoln Mills of
Ala., 353 U.S. 448, 451 (1957)). As sudie preemptivéorceof Section301 is so
“extraordinary. . . that [it] converts an ordinary state common law campinto one stating a
federalclaim . . ..” Metro. Life 481 U.S. at 65see alsd-ranchise Tax Bd. of Cal. v. Constr.

Laborers Vacation Tr. for S. Cak63 U.S. 1, 23 (1983) (“Any such suit is purely a creature of



federal law, notwithstanding the fact that state law would provise of awn in the
absence o§ 301.").

Section 301's preemptive effeehcompasses statdaw claim(1) if resolution ofthat
claimis “substantially dependent” on, Ginextricably intertwined” with the terms of a
cdlective-bargaining agreemerllis-Chalmers Corp. v. Luegcd71 U.S. 202, 213, 220 (1985),
or (2) if the claim“requires the interpretation of a collectibargaining agreementingle, 486
U.S. at 413. But “[Section] 301 cannot be read broadly to pre-empt nonnegotiable rights
confared on individual employees as a matter of state ldwadas v. Bradshawb12 U.S. 107,
123 (1994). “[1} is thelegal character of a claim, as ‘independaftiights under the collective-

bargaining agreement, . that decides whether a state caafsgction may go forwartl. Id. at

123-24.
III. Analyss
A. Removal and Preemption under Section 301

Brown argues tht his breach of contract claisinot preempted because entered into
an“independent’contract withPepco.SeeRemand Mot. at 1, 7, 10. Pursuant to that purported
contracthe wouldbe promoted if he satisfied certain conditions, includioguiringa DOT
medical cardvithin six months of his hire date, which, in turn, requined to successfully pass
a drug test.Seed. atl, 7, 10; Compl. 1 42-43. Brown asséntst evaluating this claim does
not everrequire referencinghe CBA, much less dinterpretation” or “substantial analysis” of
it. Remand Mot. at 7.

In responseiirst, Pepcoargues thaas a general mattestatelaw breach otontract
claimsare preempted whehey involve promotiorio or termination fronpositions covered by a
collective bargaining agreemenRemand Opp. at 3-®ef's MTD at 911. Second, iargues

thatBrown’s claim will require interpretation of the CBA, includintg provisions addressing



management rights, promotion, suspension and discharge, and grievance pro¢teinaasl
Opp.at 56.

The Court concludes thBepcas correcton both countsCases are legion hoid) that
when an employee is covered by a CBA and seeks to avoid termination from a covereal posi
or promotion to another covered position, $tetelaw claims forbreach of contract are
preempted by Section 3@kcauséde des not have an independentrseuof contract rights
apartfrom the CBA See, e.gAvedisian v. Quinnipiac Uniy387 F. App’'x 59, 62-63 (2d Cir.
2010)(“As [plaintiff] identifies no other ‘nonnegotiable rightsértaining to theenure review
process that wereonferred orfher] asa matter of state lawte discermo error in the district
court’s conclusion that her breach of contract claim is preempted.” (second alteratrannal)
(quotingLivadas 512 U.S. at 123))Aguilera v. Pirelli Armstrong Tire Corp223 F.3d 1010,
1015 (9th Cir. 2000) (“[W]here the position in dispute is covered by the CBA, the CBA controls
and any claims seeking to enforce the terms of [an agreement] are preemptedd’ éecation
in original) (internal quotation marks omittedifox, 914 F.2dat 801 (“The collective bargaining
process prohibits [a bargaining unit employee] from engaging in separateatiegstwith the
company and precludes any actions to enforce such an agreement. . . . [E]mployeeshgoae
CBA cannot rely upon the exeice of a separate, individual employment contraghgjirise to
state law claims.{first alteration in original) (citations and internal quotation marks omjtted
Chmiel v. Beverly Wilshire Hotel C&73 F.2d 1283, 1286 (9th Cir. 1989) (“A claim based upon
an independent employment contract is not completely preempted if it concerns a job not
governed by a collective bargaining agreement. . . . Since ChnmdEpendent contract claim
concerns a job position governed by the collective bargainingmagrd, it is completely

preempted by seioih 301.”(citations omitted) Doyle v. United Airlines, In¢914 F. Supp. 2d



325, 337 (E.D.N.Y. 2012) (“Where, as here, a plaintiff has not identified any source of her
claimed contract rights other than a cdileebargaining agreement, plaintsgfclaims must be
construed as preempted by LMRA § 301Bachilla v. Pac. Bell Tel. CoNo. S-07-739 RRB

KJM, 2007 WL 2825924, at *5 (E.D. Cal. Sept. 25, 2007) (“[B]ecause the subject matter of their
implied contractss a job position covered by the CBA, any independent agreement of
employment concerning that position could be effective only as part of thetivelleargaining
agreement, thus the CBA controls and Plaintiffsitract claim is preempted.”)

In these ypes of cases, courts have held thraach of contract claisnare‘inextricably
intertwined” or “substantially dependent” on the CB#hd therefore preempte&eeUlrich v.
Goodyear Tire & Rubber Cp884 F.2d 936, 938 (6th Cir. 198®8)hding the “exisénce of the
plaintiffs’ so-called ‘state law claim[for breach of contracif inextricably intertwined with the
CBA”); Shanefelter v. U.S. Steel Cqrp84 F. Supp. 2d 550, 559 (W.D. Pa. 20 Pjaintiff’'s
breach of contract claim owes its existence to the collective bargaining agreeceargebit
established the very rights plaintiff seeks to vindicate and the obligationsfptime basis for
her assertions of breatjy McDonald v. Raytheon Aircraft Cor®59 F. Supp. 1415, 1420 (D.
Kan. 1997)X“[I]t is clear that [plaintiff simplied employment contract claim is substantially
dependent upon and inextricably intertwined with an analysis of tleetbee bargaining
agreement. . . While [plaintiff] would have the court don blinders and viewabsence
verification status in a vacuum, the court will not do so, nofplastiff] submitted any
authority suggesting that thewrt could do so.”).

Tellingly, Brown “ha[s] failed to cite any case in which a court has allowedachrof
contract claim baseah a contract independent of @BA” when the plaintiff Yvas covered by a

CBA at the time that the representations were mabigper v. Garage Door Grp., IncNo. 92-



4085-R, 1992 WL 331326, at *6 (D. Kan. Oct. 19, 199 e cases he citésvolve statdaw
claims other than breach of contraBeeRemand Mot. a8-9 (citingLingle, 486 U.S. at 402,
410 (llinois workers' compensation lawsLivadas 512 U.S. at 111 (California wage and hour
staute); Allis-Chalmers Corp.471 U.S. at 213-14 (bad faitbrt claim, which was preemptgd
Black v. NFL Players Ass,’ 87 F. Supp. 2d 1, 4 (D.D.C. 2000) (common law tortious
interference)). And cases wheurts have found théreach ottontract clains arenot
preempted involvéan employefwho] broke a promise made to an emplopeéorethe
employee entered the bargaining unit or while the employee was outsidegamibgrunit.”
Henderson v. Merck & Cp998 F. Supp. 532, 539 (E.D. Pa. 19@®)llecting cases)Unlike the
plaintiffs in those casg Brown “was a bargaining unit employee covered by the CBA at all
times relevant toHis] breach of contract claim.Birch v. Pepsi Bottling Grp., Inc207 F. Supp.
2d 376, 390 (D. Md. 2002). Thus, “[i]t is clear that [Brown’s] individual employment contract
claim is preempted by the LMRA as a matter of lawd’

The Court als@oncludes, as Pepco argueemand Opp. at 6-that Brown’s claim is
preempted because it “requires the interpretationcoflactive bargaining agreaent.” Lingle,
486 U.S. at 413. Most notably, Brown alleges that Pepco breached an indepenttent with
him “when it relied upon [his] status as being Bec¢ision Making Leaveas the basis for any
action . . .relating to [him]and his promotion and/or retention as an employee” bethaatse
status Was limited by ifs] termsto issues related to timely arrival at wdrkCompl. § 48.
Evaluating this claim will clearly require the Court to interpretdb@pe of' Decision Making

Leave status as defined in the CBANd the rights of the company to terminate employees



under it. SeeCBA Article 16 Thus Brown’sclaim is preempted. See, e.gWashington v.
AlliedBarton Sec. Servs., LL.217 F. Supp. 3d 208, 209 (D.D.C. 2p{ftnding breach of

contract claim regarding termination preempted where CBA wasotlree of dfendants right

to terminate plaintiff)aff'd in relevantpart and remandedNo. 16-7147, 2017 WL 4180147

(D.C. Cir. Aug. 2, 201y Berry v. Coastal Int'l Sec., Inc968 F. Supp. 2d 104, 112 n.4 (D.D.C.
2013) €inding claimpreempted “because it depends in part upon analysis of the)CBAdY to

the extenBrown argues that he has dischargéated rights that go beyond those in the CBA, his
claims are stilpreempted.SeeGrandison v. Wackenhut Servs., |ri&l4 F. Supp. 2d 12, 17
(D.D.C. 2007) ([When gaintiff's] . . . commonlaw claims implicitly assert that his

rights. . . are superior to [defendant’s] rights under the CBA], tlhe only way such allegati
could be adjudicated would be to interpret [defendant’s rights] under the'XCBAmie| 873

F.2d at 1285 (finding preemption wie¢alleged independent agreement is inconsistent with the
express terms of the collectivargaining agreement . . . .").

B. Amendment of the Complaint

In hismotion Brown argues in the alternative that he should be permitted to amend his
complaintto include a claim under LMRA Secti@d1. Remand Mot. at 12-13.

Once a ourt concludes that a plaintiffgatelaw claimis preempted by SectioB01, it
may ether (1) treat the claim as a Secti®dil claim, or (2) dismiss the claim as preempted by
federal laborcontract law.Allis-Chalmers Corp.471 U.S. at 2201f it is clear fromthe face of

the complaint thathe plaintiff hasfailed to use the CBA grievance procedyeesirtsoften

2 Pepco also suggests that other terms in the CBA, such as the management rightaelause
section addressing promotions, and the grievance and arbitration provisions aa#ygene
applicable here, even if they do not speak to the precise issue atSeeitemand Opp. at 6-7.
In light of the Court’s conclusion that Brown’s breach of contract claim agjlire
interpretation of the termination provisions in the CBA, it need not reach whether these
provisions independently preempt Brown’s claim.

10



dismiss the claimld. at220-21;see alsdBush v. Clark Const. & Concrete Cor@67 F. Supp.
2d 43, 47 (D.D.C. 2003) (“Because plaintiff failed to adhere to the grievance procassdintli
the CBA, the Court grants defendants’ motion to dismiss.”).
Here,Brown concedes that he failed to exhaust his administrative remedies under the
CBA, but argues that amendment would not be futile bedaisan add a claim against his
union for breach of the duty of fair representation that wextdisehis failure to exhaust.
Remand Motat 12-13(citing Vaca v. Sipes386 U.S. 171, 187-88 (1967)Pepco argues
however that Brownhasfailed to comply with Local Rules 7(i) and 7(m). Remand Opp- a
10. Local Rule 7(i) requires a copy of the proposed amended pleading to accompanyi@ny mot
to amend. And Local Rule 7(m) requires a party to meet and confer with opposing counsel
before filing any nondispositive motion, and “to include in its moacstatement that the
required discussion occurred, and a statement as to whether the motion is opposed.”
Although Brown appears to provide an adequate justification to amend his complaint,
Fed. R. Civ. P. 15(a)(2), he has indégited to comply withLocal Rules 7(i) and 7(m) before
requesting leave to amen@&rown has not provided a copy of his proposed amended complaint,
nor has he documented his compliance with his raeétonfer obligations. Thus, his motion
will be denied without prejudice, iofar as it seeks to amend his complaifihe Court will
orderBrown tofile arenewedmnotion to amend his complaint that complies with the Local Rules
within 30 days.

IV. Conclusion and Order

For all of the abovstatedreasonsit is herebyordered that Brow's Motion to Remand
or Amend his Complaint, ECF No. 7,0&ENIED as to remand andENIED WITHOUT

PREJUDICE asto the amendment of his complaint. Brown sfibdla motion to amend that

11



complies with the Local Rules within 30 days. Pepco’s Maioismss ECF No. 5, is

DENIED ASMOOT.

SO ORDERED.

[s/ Timothy J. Kelly
TIMOTHY J. KELLY
United States District Judge

Date: March30, 2018
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