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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GHISLAINE PAUL,
Plaintiff,
V. Civil Action No. 17-1222 (ABJ)

GOVERNMENT OF THE
DISTRICT OF COLUMBIA et al,

N N N N N N N N N N N

Defendants.

)

MEMORANDUM OPINION

Plaintiff Ghislaine Paul, proceedingo se brought thisaction against th®istrict of
Columbig the Attorney General of the Districif Columbia, andD.C.'s Office of Risk
Management (“ORM”) She claims thatlefendants were negligent and that thejlated the
District's workers’compensation law®.C. Code § 32501etseq, in connection with an injury
she sufferedixteenyears ago while working aspaiblic-schookeachert Compl.[Dkt. # 1] at 4.
Plaintiff alsoassertgivil rights claims unded2 U.S.C. § 1983 argkveral othefederaland D.C.
statutes.ld. at 2. Sheseeks damages “believed to be the sum of ten thousand dollars . . . per day
for each day that treatment was denied beginning on May 3, 20024t 4. Defendants have

moved to dismiss plaintiff complaint othegrounds that theegligence claim istie-barredthe

1 Because the complaint makes no allegations against the Attorney GeneralMns r®R

sui juris, the Court dismisses them from this suit and considers only those allegations niaste aga
the Districtof Columbia SeeCrowder v. Bierman, Geesing, and Ward LIZQ3 F. Supp. 2d 6, 8
(D.D.C. 2010) (dismissing defendants against whom no allegations were madeamtplaint)
Does | through Il v. District of Columbj&38 F. Supp. 2d 212, 222 (D.D.C. 200@smissing
claims against agency because the “law is clearatheicies and departments within the District
of Columbia government are not suable as separate éti(ieternal quotation markand
citations omitted) see alsdPaul v. Didizian 292 F.R.D. 151, 151 n.1 (D.D.C. 2013) (holding
ORM isnon sui jurig.
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workers’ compensation claim gecluded byes judicata andthe complaint failsto state federal
claims See generallyviot. to Dismiss [Dkt. #10] (“Defs.” Mot.”); Defs.” Mem. of P. & A. in
Supp. oDefs.”Mot. [Dkt. # 10] (‘Defs.”Mem.”). Plaintiff has opposed the motioSee generally
Pl.’s Mem. in Opp. to De&f’ Mot. [Dkt. # 12] (“Pl.’s Opp.”). Upon consideration of the parties’
submissions, the relevant authorities, and the record as a whole, thevilardnt defendants’
motion to dismisglaintiff's lawsuit
BACKGROUND

The Court will do its best to summarize the relevant factual and procedural imstioisy
case which spans sixteen years and includes multiple administrative and court prgeeddia
Court relies omlaintiff’s pleadings, although they were somevdeattershot and unclear, as well
as public records from previous proceedin8seEEOC v. St. Francis Xavier Parochial Schl7
F.3d 621, 624 (D.CCir. 1997)(stating that the court may take into acadmmattersof . . . judicial
notice” in addition to the pleading€)pnelson v. U.S. Bureau of Prise82 F. Supp. 3d 367, 371
(D.D.C. 2015) fotingthat, in evaluating a motion to dismiss, H¢] court may take judicial notice
of another cours proceedingy, citing Jenson v. Huerte828 F Supp2d 174, 179 (D.D.C2011).
The facts taken from plaintiff's complaintust be accepted as true farposes of a motion to
dismiss. See Atherton v. D.C. Office of the Mayb67 F.3d 672, 681 (D.Cir. 2009) citing
Erickson v. Parduss51 U.S. 89, 94 (2007).

Plaintiff, a resident of Maryland, worked as a teacher at Francis Junior Higbl$t the
District of Columbia public school systen@ompl. at 1, 3.0nMay 3, 2002, plaintiff was struck
on the head by a “large, heavy, framed map which had fallen olkrat 3. Sheclaims thathe

incident caused hdxodily injury and ongoing physical and psychological sufferiidy.



Plaintiff applied for, and was granted, disabilibenefits under ORM’s Disability
Compensation Progra(iDCP”) on August 20, 2002. Compl. at & 2004, plaintiff's benefits
were terminated lmauseshe failed toattendvocationalrehabilitation trainingrequired bythe
program. Paul, 292 F.R.D. at 152. Butgintiff's benefits were restored on November 29, 2006
after she administratively challenged the terminatimh The following year, on May 16, 2007,
plaintiff undewent a medical examination . Noubar Didizian.Id. Dr. Didizian produced a
report that allegedly resulted in plaintiff's benefits being terminatsecond time on October 15,
2007. Id.

Plaintiff challengedthe terminationof her disability benefitagain resulting ina full
evidentiary hearing befor@ Administrative Law Judge (“ALJ”) in the Administrative Hearings
Division (“AHD”) of the District of ColumbiaDepartment of Employment Service§&hislaine
Paul, 2008 WL 73133%D.C. Dep’t of Emp’t Servs. Feb. 6, 20082008 Compensatio®rder’).
The issuan that proceedingvas the “nature and extent [@flaimant’s disability,”andthe ALJ
concluded that‘claimant’s workinjury has resolved” afteshe received extensive medical
treatment and that $he [was]capable of returning to her pngury employmen” 2008
Compensatio®rderat 1-2.

Accordingly, he ALJ issueda Compensation Order on February 6, 2008nying
plaintiff's claim for relief and reinstatement of benefiZd08 Compensatio@rderat 3-4. This
decision was upheld by DCP’s Compensataview Boardwhich found that the decisiomas
supported by substantial evidermed deniedolaintiff's request to remand her case for a new
hearing SeeEx. 1 to De$.” Mem. [Dkt. # 10](“AHD 2009 Order”) at 1.Plantiff then appealed

the Compensation Review Board’s decisiorthe District of Columbi&ourt of Appeals, which



granted summanraffirmance,denied plaintiffs motion to recallhe mandate,and madethe
underlying Compensationr@er finalon May 4, 2009.d.

Plaintiff's quest did not end thereShefiled appeals with thédministrative Hearings
Divisionon May 21, 200@nd May 27, 2009hatamountedo a motion to reinstate anelaonsier
and schedule a newearing. SeeAHD 20090rderat 1 On Augustll, 2009 this motion was
deniedunder the doctrine aks judicatabecausehe 2008Compensation Ordevasrecognized
as afinal judgment on themerits that precludectlitigation. Id. at 2.

Not satisfied, plaintiff nexsought relief in federal court. On October 1, 20dtt:filed
suit intheU.S. District Court for the Eastern District of Virginia against the Distric@olumbia
and Dr.Didizian, allegingthatDr. Didizian's examinatioramounted to medical malpracticBaul,
292 F.R.D. at 152The aiit was transferred to the U.S. District Court for the District of Columbia
where it was dismissed for lack of subject matter jurisdicti®aul v. Didizian 819 F.Supp.2d
31, 35-36D.D.C. 2011)holding thadiversity jurisdiction was missing between plaintiff and Dr.
Didizian because both were citizens of Pennsylvanithe timeandthat“vague and unexplained
references” to federal rights in a “ramblingbmplaint were insufficient t@stablish federal
qguegion jurisdiction). Plaintiff appealed that ruling, and on April 11, 2012, th8. Court of
Appeals for the District of Columbfaircuit summarily affirmed the districiourt’s decision.Paul
v. Didizian No. 11-7139, 2012 WL 1450083 (D.C. Cir. Apr. 11, 2012).

But plaintiff pressed onOn July 20, 2012shefiled a secondawsuit in the U.S. District
Court for the District of Columbia agairtsie District of Columbia government and Dr. Didizian,
alleging medical malpractice and violatgof several fedral statutes in connection with the
termination of her benefitsPaul 292 F.R.D.at 152. The court granted the District’'s motion to

dismiss forinsufficient service of procesdd. at 158. It alsogranted Dr. Didizian’s motion to



dismiss for failurgo assert a claim whin the statute of limitations, and denied plaintiff's motion
to reopen and consolidatéd. at 157-58.

Finally, gaintiff initiated this actionher third federal lawsuign April 4, 2017, in the U.S.
District Court for the District of Marylanavhichtransferredhe caséo this @urtbecauseenue
was improper there. Order [Dkt. # 6] (“Transfer Order”) at 4. The court reasonedlthat
defendants are District of Columbia residents atisuastantial part of the events or omissions
giving rise to the claims” occurred in the Distrof Columbia, not Maryland.Id. at 3-4.
“Therefore, regardless whether jurisdiction is based on diversity or federdloque®nue is
proper in the District of Columbia, but not Marylandd. at 4.

On September 8, 2017ef@ndantsmovedto dismiss plaintiff's lawsuipursuant to Rule
12(b)(6),Defs.” Mot. at 1; Dek.” Mem.at 1. PRaintiff opposed thenotion on October 18, 2017,
Pl.’s Opp., and defendants filed their reply October 27, 2017Defs.” Reply Mem. of P. & A.
in Supp. of Defs.” Mot. [Dkt. # 14].

STANDARD OF REVIEW

In evaluating a motion to dismiss undBule 12(b)(6), the Court musttreat the
complaint’s factual allegations as true and must grant plaintiff ‘the benefit ofedéices that
can be derived from the facts allegedSparrow v. United Air Lines, Inc216 F.3d 1111, 1113
(D.C. Cir. 2000)internal citations omittedjuotingSchuler v. United State617 F.2d 605, 608
(D.C. Cir. 1979);see alscAm Natl Ins. Co. v. FDIC 642 F.3d 1137, 1139 (D.C. Cir. 2011),
qguotingThomas v. Principi394 F.3d 970, 972 (D.C. Cir. 2009 evertheless, the Court need not
accept inferences drawn by the plaintiff if those inferences are unsuppygrtacts alleged in the
complaint, nor must the Court accept plaintiff's legal conclusi@rswning v. Clinton292 F.3d

235, 242 (D.C. Cir. 2@®). “To survive a [Rule 12(b)(6)] motion to dismiss, a complaint must



contain sufficient factual matter, accepted as tru&stade a claim to relief that is plausible on its
face!” Ashcroft v. Igbgl556 U.S. 662, 678 (2009), quotiBgll Atl. Corp. v.Twombly 550 U.S.

544, 570 (2007). Iigbal, the Supreme Court reiterated the two principles underlying its decision
in Twombly “First, the tenet that a court must accept as true all of the allegations contained in a
complaint is inapplicable to legabnclusions,” ad “[s]econd, only a complaint that states a
plausible claim for relief survives a motion to dismiskybal, 556 U.Sat678—79.

A claim is facially plausible when the pleaded factual content “allows the cailndwothe
reasonable infence that the defendant is liable for the misconduct allegegal, 556 U.S.at
678, citingTwombly 550 U.S. at 556 “The plausibility standard is not akin to a ‘probability
requirement,’ but it asks for more than a sheer possibility that a defendant has atddllyril
Id., quotingTwombly 550 U.S. at 556A pleading must offer more than “labels and conclusions”
or a “formulaic recitation of the elements of a cause of actidn,fjuotingTwombly 550 U.S. at
555, and “[tlhreadbare recitals of the elements of a cause of action, supportee lwpnoéusory
statements, do not sufficeld., citing Twombly 550 U.S. at 555.

Where the action is brought bypao seplaintiff, a district court has an obligatid'to
consider his filings as a whole before dismissing a complagahihitzler v. United Stateg61
F.3d 33, 38 (D.C. Cir. 2014), citingichardson v. United State$93 F.3d 545, 548 (D.C. Cir.
1999), because such complaints are held “to less striagmtards than formal pleadings drafted
by lawyers.” Haines v. Kerner404 U.S. 519, 5221 (1972). Nevertheless, the Court need not
accept inferences drawn by the plaintiff if those inferences are unsuppygrtacts alleged in the
complaint, nor musthe Court accept plaintiff's legal conclusion&owal v. MCI Commc’ns

Corp, 16 F.3d 1271, 1276 (D.C. Cir. 1994therton 567 F.3d at 68482 (notingthat “even a pro
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se complaiant must plead factual matter that permits the court to infer more thamehe
possibility of misconduct”jinternal quotation marks and citatiamitted)

ANALYSIS
l. Plaintiff's negligence claim is timebarred.

Plaintiff alleges that defendant was negligent because it failed to maintagwveoskplace
environment and totake theproper steps so as to avoid injury.” Compl. at 4. She faults the
District for the injuries she sustained when the map fell on kadim the classroom Id.
Defendant has moved to dismthenegligence clainon the grounds that it tsne-barred. Defs.’
Mem. at 7.

“[ A] fedeal court sitting in diversitjooks to the state law to determine whether a cause of
action based upon state law has expired.l. TradeFin., Inc. v. Petra Irit Banking Corp, 62
F.3d 1454, 1458 (D.C. Cir. 1995), cititguaranty Trust Co. v. Yori826 U.S. 99110 (1945).
The Distict of Columbia “treat[s] statutes of limitations as procedural, and theraforest
always mandate[s] application of tbéstrict’s own statute of limitationslId., citing Namerdy v.
Generalcar 217 A.2d 109, 113 (D.C. 1966) (“[A] limitation on the time of suit is procedural and
is governed by the law of the foruin. Under District of Columbia law, an action for negligence
must be brought within three years after the cause of aatmnesD.C. Code§12-301(8) (2009)
“[W]herethefact of an injurycan be readily determingal claim accrues. . at the time the injury
actually occurs.” Mullin v. Wash. Free Weekly, In@85 A.2d 296, 298 (D.C. 2001), quoting
Colbert v. Georgetown Univ641 A.2d 469, 472 (D.C. 1994 ban}.

Here, sinceplaintiff’s injury wasapparent, her injury accrued on the dae map fell on
her head- May 3, 2002. Shiead all of the information relevant émegligence clainat thetime

of the incident she knew she was at work when the map fell on her and that she had been injured



by it. Indeed,within four months of being struck by the mahe appliedor, andwasgranted
benefits through ORM'’s Disability Compensation Program. Compl; ae@& alsoPlantiff's
Exhibits [Dkt. # 12] at 9, 17(documenting health care received by plaintiff with nusoer
references to the map as ttaise of injury) Therefore the threeyearstatute of limitations began
to run onthe date thenjury occurred, andt had longsince expiredvhen plaintiff filed thissuit
on April 4, 2017, sixteen years after the incideRtaintiff's negligence action will therefore be
dismissed

Il. Plaintiff's workers’ compensation claim will be dismissed because itds already been
liti gated.

A claim is precluded under the doctrinere$ judicata“if there has been prior litigation
(1) involving the same claims or cause of action, (2) between the same partiespnviesi, and
(3) there has been a final, valid judgment on the merits, (4) by a court of compeseittion”
Havens v. Mabys759F.3d 91, 97498 (D.C. Cir. 2014), quotin@apitol Hill Grp. v. Pillsbury,
Winthrop, Shaw, Pittman, L.L.(569 F.3d 485, 490 (D.C. Cir. 200@yternalquotation marks
omitted).

Whether an action involves the same claim or cause of action as in pidigatien turns
on whether they share the same “nucleus of faBtsake v. F.A.A.291 F.3d 59, 66 (D.C. Cir.
2002), quotingPage v. United State329F.2d 818, 820 (D.C. Cir. 1984)pt whether they rely
on the same legal theoryage 729 F.2d at 820Claim preclusiorappliesnot only to decisions
made by federal and state courts, but “equally when the issue has been decidethiipistrative
agency, be it state or federal¥storia Fed. Sav. & Loan Ass’'n v. Solimid®1 U.S. 104, 1608
(1991);see also United States v. Utah Constr. & Mining, 384 U.S. 394, 422 (1966)\When

an administrative agency is acting in a judicial capacity[has] resolved disputed issues of fact



properly before it which the parties have had an adequate opportunity to litigate, tsehewer
not hesitated to apphes judicatato enforce reposy.

Plaintiff seeks to adjudicate in this Court the sawarkers’ compensatiorlaim she
pursued in a prior administrative proceeding2008 That proceedingbefore the District’s
Administrative Hearings Divisigmesulted immCompensation Order denying plaintiff's claim for
relief and reinstatement of bdite. 2008 Compensatio®rder;Paul, 292 F.R.D. at 152When
the District of Columla Court of Appeals affirmed th@ompensation @eron May 4, 2009it
became a final, valid jusigent on the merits by @urt of competent jurisdiction.AHD 2009
Orderat 1.

Subsequently, when plaintiff tried to mount another administrative apptba District’s
AdministrativeHearingDivision, the appeal was rejected on the basis that plaintifipreduded
from further litigation ofher workers’ compensation clai because it was “between the same
parties concerning the same factual transactioAiD 2009 Order at 2. Becauseplaintiff's
current claimis against the same defendastin the previous litigatior theDistrict — and the
claims arisesout of the same nucleus of facthat is, that she was wrongly denied disabili
compensation afteshe had been struck by the mtge doctrine ofes judicatabars her clainin
the present casgitations omitted).

[l Plaintiff failed to stateclaimsunder 42 U.S.C. § 198and other federal statutes

To state a claim unde&2 U.S.C. 8§ 983 for civil rights violations by the governmera
plaintiff “must allege both (1) that he was deprived of a right secured by the Constitutias or la
of the United States, and (2) that the defendant acted ‘under color of' the lavatd, destitory
or the District of Columbia.”Hoai v. Vq 935 F.2d 308, 312 (D.C. Cir. 1991), citiAglickes v.

S.H. Kress & Cq.398 U.S. 144, 150 (1970) The Districtmay be held liable “only for



constitutional torts arising from ‘action pursuant to official municipal polictherton 567 F.3d
at 691, quotindriplett v. District of Columbial08 F.3d 1450, 1453 (D.C. Cir. 1997Dfficial
municipal policy includs the decisions of a governmenfawmakers, the acts of its policymaking
officials, and practices so persistent and widespread as to practically haeecthef law.”
Connick v. Thompsen63 U.S. 51, 61 (2011).

As bestas the ©urt can tell fromplaintiff's pleadings her section 1983 claimress
primarily on the assertion that the government of the District of Columbii@ated her
“fundamental right[] to meaningful access todaical] treatment.” Compl. at But, asanother
court in this Districtheld in plaintiff's previous action, “there is no such right under the
Constitution.” Pau, 819 F. Supp. 2d at 36iting Diaz v. Brewer656 F.3d 1008, 1013 (9th Cir.
2011). Thus, laintiff hasfailed to state @redicate constitutional violation.

Plaintiff also fails to state claisnunderthe other federal statutested in her complaint
While pro selitigants are held to less stringent standards than lawyers for piepdiposes,
Haines 404 U.Sat520-21 “evenpro selitigants . . must comply with the Federal Rules of Civil
Procedure,Butler v. Cal. State Disbursement Ur890 F. Supp. 2d 8,-8 (D.C. Cir. 2013),
including Rule 8(a), whichequires, among other things $hort and plain statement of the claim

showing that th pleader is entitled to reli¢f Fed. R. Civ. P. 8(a). Here, plaintiff does not meet

2 Plaintiff alsocryptically refers taa “lack of constitutional due process which is met by a
fair and adequate hearing before a regularly established administrgéimey or tribunal.”Pl.’s
Opp. at 6. “To prevail on a constitutional due proadagn, a plaintiff first must show the
existence of an interest protected by the Due Process Clause, and then mush ektablis
government’s failure to provide her with the process that she was Mantey v. District of
Columbig 991 F. Supp. 2d 171, 176 (D.D.C. 20Xk®e alscCleveland Bd. of Educ. v. Loudermill,
470 U.S. 532, 5381985) Even if plaintiff could meet the first requirement by proving that she
had “more than an abstract need or desire” and inStelggjitimate claim of entitlement ‘tahe
benefit,Bd. of Regents of State Call/. Roth 408 U.S. 564, 577 (1972), she could not meet the
secondart of the test. The long procedural history of plaintiff's quest for reinstaterhibenefits
described abovshows that she has received pinecessvhich she is constitutionally due.

10



this minimum requirement Wi respect to these federal clajmas her pleadings simply contain
guotes fromvariousfederal statutesithout any statement showing that skentitled to relief
under them.SeeCompl. at 2.
CONCLUSION
For the reasons stated, theutt will grant defendant’'s motion to siniss under Rule
12(b)(6) on the grounds that plaintiffiegligence claim is timbarred her workers’ compensation
claimis precluded under the doctrineret judicata and she failed to staéamyfederal claims

A separate order will issue.

Ay B
U

AMY BERMAN JACKSON
United States District Judge

DATE: June 21, 2018
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