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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHARLES A. HORTON,
Plaintiff,
V. GaseNo. 17€v-01230(APM)

FABIAN ESPINDOLA, et al.,

Defendans.
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MEMORANDUM OPINION AND ORDER

INTRODUCTION

Plaintiff Charles Horton is a former goalkeeper for Defendant D.C. Uniashington,
D.C.’sMajor League Soccer (“MLS”) team. Plaintdfieges that his career came to an untimely
end after a teammat&abian Espindolaassaultechim during a disputethat left him with a
concussion and persistent, debilitating injurigsthis action Plaintiff seeks to hold responsible
D.C. United anchis formerhead coach, DefendaBenjamin Olsenfor their negligence in
supervising Espindoland for Espindola’stortious conductunder the theory of respondeat
superioriability .

Now before the couris DefendantsD.C. United and Olsen’s Motiomo Dismiss
Defendantsaadvance two arguments. First, thegsertthat Plaintiffs claims are preempted by
federal labor law becausesolving Plaintiffs tort claims would require interpreting and ajppdy
the terms of aollective bargainingagreement(*CBA”) betweenMLS and the players’ union
Second, Defendants contend that Plaintiff's claimstrbesdismissed becausiee sole remedy

available to him arises under the District of Columbia WWgkCompensation Act.
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Because Defendants attach the CBA and other evidence to their Ntwtiiamiss the
court convertsheir Motioninto one forsummaryjudgmentand for the reasons that follqwenies
summary judgmerdtthis early stag&ithout prejudice.

Il. BACKGROUND

A. Factual Background

After a threeyear stint with English soccer teams, Plaintiff Charles Hoiogoalkeeper,
began his professional socaareer in the United States when he signed a comtidcMLS in
February 2016 FirstAm. Compl., ECF No. 14hereinafter Am. Compl,]1{ 8-12. The District
of Columbia’s MLS team, Defendant D.C. Uniteatquiredhis rights. 1d. { 12. Defendant
Benjamin Olsen is the head coach of D.C. Unitled 1 3, 13.

Six weeks after signing the contradtagedystruck Plaintiff On March 29, 2016,
Plaintiff's teammateFabian Espindolattacked Plaintifin the team’s training roomild. 113,
15-17. According to Plaintiff, following a video review sessi&spindolabeganarguing with
him about an “offield issue” that had occurred two weeks earliéd. § 16. Plaintiff told
Espindolathat he did not want to continue arguing and turned away, at which point Espindola
“viciously struck” Plaintiff with his elbow, landing a blow on Plaintiff's left templéd. § 17.
Teammates and staff saw the incident and pulled Espindola away from PldohtifAlthough
Plaintiff immediately began experiencing symptoms associated with a cmmeusscluding
nausea, dizziness, shakiness, and sensitivity to light and-sdébedeam did not place him into
MLS'’s concussion protocol, but instead allowed hirpracticewith the team that dayld. § 18.

Later thatsameday, Plaintiff met with his coach, Defendant Benjamin Olsen, to talk about
the incident.ld. 9 19. At that meeting, Olsen “expressed to Mr. Horton” that he knew “Espindola

hada history of violent conduct on and off the fieldd. § 20. Olsemdded thahe had thought



“it was only a matter of time” before Espind@atedviolenty toward a D.C. United teammate.
Id. Before attacking PlaintifEspindola had been repeatedly disciplined for violent acts, including
a sixgame suspension in 2014 for “physically attacking a referee” during a matcb,;gartve
suspension in 2014 for “violent conduct” toward another player, and an ejection from angame
July 2015for attempting to kbow an opposing playen thehead. Id. § 21. Plaintiff, however,
knew nothing of Espindola’s track recor8ee id

In the hours that followed the attack, Plaintiff's symptoms became more sédefie22.

He reported to practice the next day, on March 30, 2016, but he could not take thddfield.
D.C. United’s athletic trainer ordered Plaintiff not to traand a team physician diagnosed Horton
with a concussion, after which Horton entetbd ®@ncussion protocol.ld. The concussion
sidelined Plaintiff for weeks.See id § 24. Duringthat time, he continued to grapple with
symptoms ranging from memory loss to chronic headaches and lack of commenaatihe
underwent a variety of neurological, neurophysiological, and ophthalmological exaims a
treatments.ld.

In May 2016,even though his concussion symptoms remaiRéaintiff was medically
cleared to play Id. § . He was “relegated temporarily to a lovieague team” as he tried to
recover but, while training thereRlaintiff broke afinger—an injury that prevented him from
continuing with D.C. United that seasdd. Plaintiff never rejoined the teantetried to reclaim
his position in the 2017 season, but he “was unable tn'ethe samdevel of playasbeforethe
attackby Espindolaand theresulting concussionld. { 27. At some point, Olsen and the D.C.
United coaching staff told Plaintiff he “would no longer be a member of the D.C.dUslub.”

Id. Plaintiff thenretired from professional socceld. § 28.



B. Procedural Background

Plaintiff filed suit against Espindola, Olsen, D.C. United, and MLS on March 27, 2017, in
the Superior Couxf the District of Columbia.SeeReceipt of Original File, ECF No. 10, at@!
Defendant®.C. United, MLS, and Olsefiied a Notice of Removabn June 22, 201 Asserting
thatthis court hafederatquestion jurisdiction over the case pursuant to 28 U&1331 because
Section 301 of the Labor Management Relations AAMRA”) , 28 U.S.C § 185, preengpt
Plaintiff's claims. SeeNotice of Removal, ECF No. 1, 11 4250nce remved, the threéiled an
Answer. SeeAnswer, ECF No. 7.

On August 4, 2017, Plaintiff sought leave to file an Amended Compkeetot. for
Leave to File, ECF No. 12, which the court granssgMinute Order, Aug. 7, 2017. The First
Amended Complaingélleged one count of negligent supervisiagainst Olsen and D.C. United;
negligent hiring and retention against ML&)d assault,batery, and intentional infliction of
emotioral dstress against Espindol&ee generallAm. Compl. Additionally, Plaintiff sought to
hold MLS and D.C. Unitedicariouslyliable for Espindola’s and Olsen’s torts under the theory of
respondeat superitiability. Seed. at 13-15.

In responsdo Plaintiff's amended pleading, Defendants Olsen, D.C. United, and MLS
filed ajoint Motion to Dismiss. See generallpefs.” Mot. to Dismiss, ECF No. 1[hereinafter
Defs.” Mot.]. Defendants asserted two grdsirfor dismissal. Firstheymaintainedthatall of
Plaintiff' s claims are preempted Bgction 301of the LMRA, because his stataw claims are

“substantially dependentpon analysisof the terms”of the CBA between MLS and the MLS

I Citations are to the page numbers automatically generated by CM/ECF.

2 Plaintiff did not serve Espindola before the other three defendants edntios case to this court. Espindola is
believed to be living outsidine United StatesSeeJoint LCVR 16.3 Report to the Court, ECF N&, &t 1 n.1.In
early March 2018 pPlaintiff requested a summons for Espindddae Request, ECF No. 27Summons Issued
Electronically ECF No. 28, buservice appears not to have been accomplished.
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Players Union. Allis-Chalmers Corp. v. Lueckd71 U.S. 202220 (1985). Alternatively,
Defendantdgnsistedthat Plaintiffs claims must be dismissed becatise exclusive remedy for
Plaintiff's injuries,which he “sustained in the course[bis] employment,’is under theDistrict
of Columbia WorkersCompensation Act'WCA”), D.C. Code § 321504 SeeDefs.” Mem. at
30-33.To support these argumenBefendants attached to their Motiafi) a copy of the current
CBA; (2) a copy of the Standard Player Agreement (“SPAN) exibit to the CBAthat outlines
the terms of Plaintiff’'s employment with D.C. United; gBylan Affidavit from William Ordower,
the executive vice president and general counsel of MLS, attestingdattienticityof the two
agreementsSee generallipefs.’ Mot., Attach 2, Ex, ECF No. 17-2.

On the same day that Plaintiff filéaks opposition to Defendants’ Motion, he filed a Notice
of Dismissal of his claims against Defendant MLSee generalliNotice of Dismissal, ECF No.
22. Thus, the instant motion now concerosly Defendants D.C. United and Olsen
(“Defendants”).

llI.  DISCUSSION

A. Whether Defendants’ Motion to Dismiss Should Be Converted into a Motion
for Summary Judgment

Although Defendants have styled their motasa motionto dismiss under Rule 12(b)(6)
of the Federal Rules of Civil Procedure,ithmotion attaches and relies heavily uptire CBA
and SPA The introduction of these records raises the threshold question of whether the court
should evaluate Defendantsiotion under Rie 8(a)’s pleading standarer Rule 56’s summary
judgment standard. Not surprisingly, Defendants wish to proceed RatgB(a), while Plaintiff
insists thecourt applyRule 56’s more rigorous standard, particularly because he has not yet had

the opportunity to take discovery.



Rule 12(d)requirescourtsto treat a motion to dismidgoughtunder Rule 12(b)(6) as a

motion for summary judgment when “matteoutside the pleadings are presented to and not

excluded by theourt.” Fed. R. Civ. P. 12(c¢seeHurd v. District of Columbia864 F.3d 671,
686—87(D.C. Cir. 2017).Not all outsidethepleading evidence howeveryequiresconversion of
a motion tadismiss. Uhder the incorporatichy-reference doctrine, a defendant sabmit—and
the court can considera document that “is not attached by the plainkitft is referred to in the
complaint and integral to the plaintiffdaim.” Banneker Ventures, LLC Graham 798 F.3d
1119, 1133 (D.C. Cir. 2015)cleaned up)see alsdA Charles Alan Wright & Arthur R. Miller
Federal Practice and Procedu&132 (3d ed. 2011 A document is “integral” to the complaint
if it “form[s] the basis for a claim or part of a claimBanneker Ventures/98 F.3d at 1133
(quotingCarroll v. Yates362 F.3d 984, 986 (7th Cir. 2004)).

Here, Defendantsffer two reasons to treat the CBA an#®/as incorporated into the
complaint, but neither is convincingrirst, they argue that thisvo contractsare incorporated
becauséPlaintiff's AmendedComplaint“specifically mentions the SPA, and the CBA (of which
it forms a part and incorporates by reference) is inteégalaintiff's claims.” Defs.” Mot.,Mem.
of Pts. & Auths. in Supp., ECF No. li7[hereinafter Defs.” Mem,]at 14 n.5* But merely
“mention[ing]” the SPA, and alluding téthe CBA doesot makeeither contract an “integral” part

of the pleading. ThEBA or SPA mustform” the basis for one or mooé Plaintiff's claims. Yet

3 Defendants accurately characterize the complaint as only “mentioning” the CBA and BRASPA is the only
contract referenced in the Amended Complaint, and it appears in paragrayhchstates in full:

The employment contract Mr. Horton signed with ML®iexd on December 31, 2016. Under this
employment contract, MLS had the unilateral discretion at the end of thaaigo¢riod to extend

Mr. Horton’s playing services for an additional twelve months or esely refuse Mr. Horton’s
future services. ML®ad this discretion for the 2017, 2018, and 2019 seasons pursuant to their
employment of Mr. Horton. MLS was at all relevant times solely resplentor paying Mr.
Horton’s compensation and benefits and negotiating any and all detaiésavhpioyment.

Am. Compl. T 14.



here rither agreemers relevant to any of Plaintiff's tort clainagainst Defendant3.C. United

and Olsen The SPA arguably might have formed the basis for Plaintiff's respondeat superio
theory againsMLS, but MLS is no longer a defendant. Thus, bothGBA and SPA arenatters
outside the pleading, requiring the court to convert Defendardson into one for summary
judgment. SeeNakahata v. New YotRresbyterian Healthcar8ys, Inc., 723 F.3d 192, 203(

Cir. 2013)(holding thatthedistrict court erred by failing to convert a motion to dismiss arte

for summary judgment where the CBA was not attached to the plaintiff's compkieeman v.
MedStar Health In¢.87 F.Supp. 3d249, 259 (D.D.C. 2015} Because Plaintiffs do not bring
claims under the Collective Bargaining Agreement, the Court cannot considagrtbement
without converting the pending motion to a motion for summary judgthent.

SecondDefendants argue thiditecourt may consider the CBA and SR#ithout converting
their motion to one for summary judgmebgcause a plaintiff “cannot, by tactical silence, avoid”
the existence and relevancad@BA Dds.’ Reply, ECF No. 26, at 4That argument fails, however,
because “[the plaintiff is master of the complaint and may assert state law cawssgofthat are
independent of the CBA.Nakahata,723 F.3dat 203 (citing Caterpillar Inc. v. Williamgs482 U.S.
386 3H-95(1987)) Plaintiff herewas under no obligation to plead a claim founded on the CBA
or referencehe agreemenht his pleading.See id. Thus,becausdefendants hapresented the
CBA and SPA with their motion, the coargats itasone for summary judgment.

B. Whether DefendantsAre Entitled to Summary Judgment

Under Rule 56, summary judgment is appropriate “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as afrsattér
Fed. R. Civ. P. 56(a). Agenuine dispute” of a “material fact” exists when the fact is “capable of

affecting the substantive outcome of the litigation” and “the evidence is suchrdegonable jury



could return a verdict for the nonmoving partylzeneiny v. District of Cambig 125 F.Supp.
3d 18, 28 (D.D.C. 2015). In assessing a motion for summary judgment, the court looks & the fac
in the light most favorable to the nonmoving party and draws all justifiable inesencthat
party’s favor. Anderson v. Liberty Lobbync, 477 U.S. 242, 255 (1986Although a party may
bring aRule 56 motion “at any time,” Fed. R.\CP. 56(b), courtare reluctant to grant summary
judgmentbeforethe plaintiff has had the opportunity to take discoyasyis the case her&ee
Convertino v.U.S.Dep't of Justice 684 F.3d 93, 99 (D.CCir. 2012) (stating that “summary
judgment is premature unless all parties have had a full opportunity to conductedyscov
(internal quotatiomarks andcitations omitted)Americable Intl v. Dep’t of Navy 129 F.3d 1271,
1274 (D.CCir. 1997) (stating that “summary judgment ordinarily is proper only after the plaintif
has been given adequate time for discavéinternal quotation marks arwtation omitted).

With these principles in mind, éhcourt turns to Defendantargumentsaddressing first
their preemption defense and then their invocation of the WCA.

1. Section 301 Preemption

Section 301 ofthe LMRA confers exclusive federal jurisdiction over controversies
involving CBAs and preempts any stalmwv causes oéctionif such claimsare either(1) founded
on rights created by a CBA, or (2) substantially dependent upon analysis ofntiseofesuch
agreement.Lingle v. Norge Div. of Magic Chef, Inel86 U.S. 399, 405, 41010 (1988) Thus,
“when resolution of a statew claim issubstantially dependenpon analysis of the terms of an
agreement made between the parties in a labor cahtheetlaim muste treated aarising under
section 301 or, alternatively, dismissed as preemptitls-Chalmers, 471 U.S.at 220. Here,
Defendants assdttatanyconversiorto aSection 301 claimvould be futile as such a claim would

be foreclosed becauBdaintiff failed to exhaustemediesas required by the CBAndtime barred



becausée did not file suit within Section 3&lsix-month limitations period Defs.” Mem. at 24
25. Entry of judgment in their favor, Defendants insist, is therefore the only propemzut

The court starts by asking whether Section 301 preeijatisitiff's intentional tort
claims—assault, battery, and intentional infliction of emotional distrga®dicated on
respondeat superitiability. An employer may be held liable for the intentionally tortiacis of
its employees committed within the scope of employm&eeBurlington Indus.Inc. v. Elleth,
524 U.S. 742, 756 (1998 rown v. Argenbright Sec., In@.82 A.2d 752, 758 (D.@001). Under
District of Columbia law, an employee acts within the scope of his employasdong as “the
employee [is] actuated, at least in part, by a desire to serve his prinanpatest Brown, 782
A.2d at 758 (internal quotation marks and citationttad). Such actionsneed not be wholly in
furtherance of the employerbusiness. Blair v. District of ColumbiaNos. 16¢cv-1211 & 16c¢v-
1212,2018 WL 3651395, at *D.C. Aug. 2,2018) Rather, if theemployeeacts in part to serve
his employe's interest, the employer will be held liable for the intentional torts of his employee
even if prompted partially by personal motives, such as revengg.”(quoting District of
Columbia v. Bamide|el03 A.3d 516, 525 (D.C. 2014)Drdinarily, whether anmeployee acted
within the scope of his employment is a questibfactfor the jury. SeeBrown, 782 A.2d at 757

Defendants assert thRlaintiff’'s intentional tortclaimsare preempted because the court
necessarilynustanalyzethe CBAto determinewvhether Espindolavas acting withirthe scope of
his employmentwhen hestruck Plaintiff Defs.” Mem. at 2324. To illustratethe CBA’s
purported relevance, Defendants direct the court to Article 8 ohtraementwhich describes
the scope of an MLSlayer’s obligations and duties, and Section 4 of the SPA, titled “Player
Obligations,” which sets forth the mental and physical standards an MLS plagguisedto

maintain.Id. at 23. Without reference to thegeovisions, Defendants claimwill be “impossible



for the court to determine whether the alleged incident that took place betvedetiffRind
Defendant Espindola was in the course and scope of Espindola’s employideat.24.

The court is unpersuaded. Defendahtsse offeredno evidenceto suggesthow
Espindola’s conduct, as described by Plaintdguld possiblyfall outside his duties and
responsibilities as a playerndeed, it is hard to conceivehy the factquestion ofEspindola’s
scope of employmemill be “substantially dependent” cen analysis othe CBA. See Allis
Chalmers 471 U.S. at 220As Plaintiff has described the incident, Espindola atta¢kedin a
training room, in the presence of coaches and teammates, follthwingam’sszideo revew of a
prior game Am. Compl. N 1517. Suchcircumstances would appear to encompas<dtine
duties and responsibilitied a professional soccer playdbefendants seem to concede as much
asserting in the context of their WCA argument, that “Plaintiff's claims arise out of irgurie
alleged to have been sustainedthe course of Plaintiff's employmeént Defs.” Mem at 4
(emphasis added). Defendants do not attempt to reconcile the tension hibeiresrtainty that
Plaintiff suffered his injurie&in the course of [his] employment,” with theiositionthat resort to
the CBA is necessary to determine whether Espindola was acting within the afchmme
employment. Absentanyreason to believehat theCBA will need tobe consulted taletermine
whetherEspindolawas actingwithin the scope ohis employmentthe courtcannot, at this stage,
find Plaintiff's intentional tort claims to be preempted as a matter of law.

As to the negliget supervision claim, Defetants arga preemption othegroundthat the
court must look to the CBA tdefinethe standard of care Defendants owed to Plaiatitfto
determinewhether that standard was breach&keid. at 18-20. Both questions Defendants
maintain implicate the CBA because that contract establishes aslés the type ofliscipline

available whenit may be imposedand by whon{MLS or D.C. United. Seeid. Defendants cite
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a host ohon-binding authorityo supportheirargumenaindso, too, does Plaintiff fahe contrary
position.

Defendants’preemption defenseegarding thenegligent supervisiorclaim presents a
closer call but ultimately fails fotack offactual support. Under District of Columbia law, when
negligence is alleged to have occurred “in a context which is within the realm of common
knowledge and everyday experience,” the plaintiff need not provide expert testimaigticsh
the applicable standard of caveprove the defendant’s breach of Reard v. Goodyear Tire &
Rubber Cq.587 A.2d 195, 200 (D.C. 1991). Expert testimony is required, howswvegre the
subject presented is so distinctly related to some science, profession orioccap#d be beyond
the ken of the average laypersond. (internal quotatiomarks and citation omitted)Here, t
may bethat the CBA provisionareessentiato definingthe standard of care apdoving abreach.
But, at this junctureDefendantsassertion that the CBA is noterelyrelevant but controlling is
a legalargument; it is not supported bpy evidencgexpert or otherwise“Because preemption
cannot be readily discerned from the pleadings alone, it would be improper to resojvedtien
of preemption at this stag Freeman 87 F. Supp. 3d at 258ccord Nakahata723F.3d at 203
(“It is a defendans responsibility to raise preemption by the CBA as a deféuose,. .a motion
addressed to the adequacy of the pleadings is not necessarily the proper plaesrfptign to be
decided.”) Accordingly, Defendants’ motioras to Plaintiff's negligent supervision claiom
Section 301 preemption grounalsois denied.

2. Immunity under the D.C. WorkerSompensation Act

Having concluded that Defendants areertitled to summary judgmeat this stagéased

on Section 301 preemptignhe court turns to their alternative argument: TthatWCA confers

uponthemimmunity fromPlaintiff's tort claims The WCA provides a ndault system of liability
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for the accidentainjury or death of employees in the District of Columbeéurring within the
course of employmentSee Grillo v. Nat Bank ofWash, 540 A.2d 743, 748 (D.C1989. For
qualifying injuries, the WCA is the employee’sXtlusive remedy D.C. Code § 32504(b).
The statute’spreclusive effecis broad, applying eveto injuries sustained by an employee from
intentional torts such as assaultspmmitted by ceworkers. SeeHarrington v. Moss407 A.2d
658, 662 (D.C. 1979)[A] n injury suffered from an assault may arise out of employment within
the meaning of thpVCA] if the reason for the assault is a quarrel having its origin in #yodee
also Johnson v. District of Columbia28 F.3d 969, 978 (D.C. CR008) (observinghat “that the
WCA does cover injuries intentionally caused by anaoker’). “[ O]nly injuries specifically
intended by the employer to be inflicted on the particular employee who is injuredt&atle of
the exclusivity provisions of the WCA.Grillo, 540 A.2dat 744.

The parties here do not dispute that, if applicable, the WCA would provide the exclusive
remedy for Plaintiff's injuries Their disagreement centerswhether D.C. United qualifies as an
“employer” under the WCA ant thus immune fronsuit The Act defines an “employer,” in
relevant part, as “includ[ing] any individual, firm, association,aporation, or receive, or trustee
of the same .. using the service of another for pay within the District of Columbia.” DddeC
§32-150110). The D.C. Court of Appeals recognizes that for purposes of the il@Aerm
“employer”includes goint employer ora “special’ employer—an employment situation that arises
when an employer lends an employee to another p&gg.Union Light & Paer Co. vD.C.Dep'’t
of Empt Servs. 796 A.2d 665, 667 n.3, 66D.C. 2002) see alsdJSA Waste of MdInc. v. Love
954 A.2d 1027, 1032 (D.Q008)(“Under the workefscompensation laws of Maryland and the
District of Columbia, a worker may have more than one employer at the sanig tihgequalify

as a special employen entityor “second employenhust satisfy three criteria: (1) “the employee

12



has made a contraat hire, express or implied, with the second employer”t{®) work being done

is essentially that of the second employer”; and (3) “the second emphsyére right to control the
details of the work.” Union Light & Power Cq.796 A.2d at 667 n.&juoting3 Arthur Larson,
Larson’s Workers’ Compensation L&®%7.01[1](2001)). An employee seeking to establish special
employment status must®“overcome the presumption favoring continuance of the general
employment.”Id. at 669.

Defendants contend that D.C. ithu was Plaintiff'sspecial emplogr for two reasons.
SeeDefs.” Mem. at 2#30. First, althoughDefendants acknowledge that Plaintiff sigrex
employment agreemennly with MLS, andnot D.C. Unitedtheycorntend that D.C. United is a
“ljoint” employer because the CBgrovidesthat: “[flor purposes of workers compensation
coverage, the parties"™LS andthe players’ union—dcknowledge and agree that MLS and the
Team that the PYeer has been assigned to are joint employers of that Pl&&ead. at 28(quoting
the CBA) Phrased alternativelfpefendants would have this court conclude, as a matter of law,
that D.C. United is Plaintiffspecialemployer and thus enjoys th& CA’s immunity, because
the players’ uniorand MLS entered into a contract stating as mugtstrict of Columbia law is
to the contrary, however The D.C. Court of Appeals has stated tHf@ijnder workers
compensation law, the comparniiebaracterization of their temporary staffing arrangement cannot
be allowed to override its realityLove 954 A.2d afl036 Ratherthe“nature of that relationship
must be ascertained not from the label given to it by the parties themselvesrbuhdr
consequences which the law attached to their arrangements and to their cotdlycfioting
Danek v. Meldrum Mfg. &ngg Co., 252 N.W. 2d 255, 261 (Minn. 19%7)Thus, the court here
cannot simply look to what the CBA says about D.C. Unitsthsus as an employat “must

examine the substance and effecifC. United’s]commitments tgMLS]” and its relationship

13



with Plaintiff. Id. Accordindy, the courtoncludeghat the CBA does not control D.C. United’s
status as a special employe

Defendants’ second argument rel@sNamoff v. D.C. SocceNo. 2012 CA 7050 (D.C.
Super. Ct. May 8014),a case in which a D.C. Superior Court jutigéd thatthe WCA barred a
player’'s claimagainst D.C. United for negligemhedical treatmentbecauseD.C. United
“concurently” employed the plaintiff with MLS SeeDefs.” Mem. at 2830. Defendants ask the
court to “honor and adopt” thecision inNamoffhere Id. at 28, 30. The court declines to do so.

“Whether an individual is a special employee is generally a question ofeeth Light
& Power Co.,796 A.2d at 669, and other than the CBA and SPA, there is no record before this
court on which to find that D.C. United w#ss Plaintiff's “special employer.” The facts here,
once developed, may point to a different conclusion tNamoff For instancethe CBA
Defendants say is applicabiethis case was created afiéamoffwas decided in 20145eeDefs.’
Mem. at 5 (“Plaintiff was employed by MLjSursuant to the terms and conditions of employment
contained in the ‘2015 Collective Bargaining Agreement[.]¥¥hether that different agreement
changes the analysis remains to be seen. Moreover, even if D.C. United dogsaguabpecial
employer, it must have contributed to the purchase of wdrkerspensation insurance to enjoy
immunity. SeeD.C. Code § 321534(a) Love 954 A.2d at 1032 (stating that whenworkerfhas]
more than one employer at the same timéoth employers are obligated to provide the employee
with workers’ compensation coverage”This record contains no evidence as to D.C. United’s
contribution, or lack thereof, to securing workers’ compensation insurance forygsplahis is
not to say thalNamoffgot it wrong. Rather, in the absence @ivelldeveloped factual recottat

informs the “reality” of the relationship between Plaintiff, D.C. United, and MLl8e court
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declines to grant summary judgmémntavor of the Defendasbased oMNamoffalone. See Love
954 A.2d at 1036.
V. CONCLUSION AND ORDER

For the foregoing reasons, the court converts Defesddotion to Dismiss into anotion
for summary judgmerdnd denieshat motionwithout prejudice.In light of the court’s denial of
summary judgment to Defendants, there is no need for the court to address 'BIRinlEf56(d)

arguments as to his alleged need to conduct additional discovery.

A s

Dated: August8, 2018 Amit P a
United States District Judge
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