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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEWAINE QUICK, et al.,
Plaintiffs,

V. Case No. 17-cv-01242 (APM)

EDUCAP, INC., et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION

This case i®ornout of two studenbansissued bypefendant HSBC Banloneto Plaintiff
Dewaine Quickandthe otheto Plaintiff Lynn Davis,as cesigrer for her niece Although théwo
loansare unrelated Plaintiffs’ stories are much the same. Aftach loan went into default,
Defendant EduCap, represented by Defendant Weinstock, Friedman & Friedndatdilection
actionagainst each Plaintifh D.C. Superior Court. In thossasesEduCapsoughtthe balance of
the loan unpaid interestand attorneysfees. Quick never appeared, andeatually the
D.C. Superior Court enterealdefaultjudgment againgtim. Davis, on the other hand, appeared
and agreed to entry of a consent judgment against her.

Approximately two yeardater, Plaintiffs filed this case as a classtion alleging that
EduCap, Weinstock, and HSEEbllectively, “Defendants”) violated state and federaltlakgugh
their jointdebtcollection activities Plaintiffs’ suit centers on a single alleged transgression: that
EduCap falsely misrepresentéa the collection actionthat EdiCap, as opposed to HSBC, had

entered into the loan agreements with PlaintiffBhat falsehood, Plaintiffs maintain, enabled
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EduCap tdorecloseontheir defaulted loans when it had no right tostio EduCap repeatethis
unfair debt collection practicaccording to Plaintiffs, in state couttsoughout the country.

This matter idefore the court on Defendants’ motions to dismaisd Plaintiffs’ motion
for leave to amend their complainDefendants argughat this suitmust be dismissed for two
primary reasons: (IneRookerFeldmandoctrinedivests the court of subjentatter jurisdiction
and (2)the doctrine of res judicata precludes Plaintiffs’ clairAdditionally, Defendantsnove to
dismissall causes of actiofor failure to state a claim and a subseth&m for lack of standing.
For the reasons that follow, Defendants’ motions to dismiss are granted, antidf$laiotion for
leave to amentheir complaint is denied asitile.
. BACKGROUND

A. Factual Background?

This caseaarisesout of two student loans taken out more than a decade ago. On July 2,
2007,Plaintiff Lynn Davisco-signed a student loan issuedgfendanHSBCto her niece See
Pls.” Mot. for Leave to File Second Am. Compl., ECF No. 24, Second Am. Class Compl., ECF
No. 241 [hereinafter Second Am. Compl[f 2527. Thdoan agreemertbligatedDavis, as ce
signer,to repaythe amount of the loaand interesto HSBC seeid. 1126-27 andidentified
Defendant EduCapstheloan servicersee id § 39 See alsdls.” Mot. for Class Cert., ECF No.

12, Ex. B, ECF No. 1:3 (copy of Verified Complaint against Davis) [hereinafter Davis Coripl.]

! The recited facts are based onahegations set forth in Plaintiffs’ proposed Second Amended Comdiii No.
24-1.

2 Although not filed as exhibits to Plaintiffs’ complaint, theCD Superior Court records in Dawsand Quick’s
respective collection actions are attached as exhibits to Plaintiffs’ MotidDldss Certification, ECF No. 12. The
court can consider these records in resolving the meitiodismiss because they are incorporated into the complaint
and ae subject to judicial noticeSee Hurd v. District of Columhié64 F.3d 671, 678 (D.C. Cir. 201Qpvad
Comne’ns. Co. v. Bell AtlCorp., 407 F.3d 1220, 1222 (D.C. Cir. 2005). The court also may consider thesgsrec
in resolvingDefendants jurisdictional challenge.See Gulf Coast MaSupply, Inc. v. United State867 F3d 123,

128 (D.C. Cir. 2017).



Plaintiff Dewaine Quicls storyis similar. Quicktook outa student loafrom HSBCfor $16,200
on July 30,2007. Second Am. Complf18-20. Theloan agreementbligated Quick taepay
the anount of the loan with interesv HSBG id. 11 1920, andidentified EduCapas the loan
servicer,see id I 39. See alsd’ls.” Mot. for Class Cert., Ex. C, ECF No.-44copy of Verified
Complaint against Quikg [hereinafter Quick Compl.].

WhenPlaintiffs obtained these logrnisduCap, HSBC, andtherprivate lendersvere part
of a “partnership’created for the purpose of disbursing studesms which Plaintiffsrefer to as
the“L2L” partnership. Second Am. Compl] 59. At the same time, EduCap sponsored a trust
entity known as the L2L Education Loan Trust 2d0@the L2L Trust”), which was an asset
backedsecurity that held a pool of diretd-consumer student loans originated by various private
banks. See idf 60. ThelL.2L Trust operated in the following manneHSBC sold to EduCap
student loanghat it had originatedand EduCapin turn conveyed legditle to those loango the
L2L Trust Id. 65 The Trustthenissued securities that were backed by the future receivables
on the underlying studediebt Id. This arrangement allowed th&L Trust’s creators—which
includedHSBC and EduCap-“to convert future receivables on [student] loans into immediate
cash while, at the same time, insulating HSBC and EduCap from potentialldsK.63. Under
this arrangement{SBC would receivemoney when it solds student loans to EduCap, EduCap
would receivanoney when it transferred title to th8L Trust, andheL2L Trustwould receive
money from invest®; whose return was based on the expetigre stream oftudent loan
repayment Id.  67.

The financial crisis of 2007 however,changed everythingAt that point, acordingto
Plaintiffs, “the Defendarst plan began to unravel in a failure of colossal proportiond.™] 68.

Market conditions rendered EduCap “unable” to buy student |ddn§.69. To “avoid financial



collaps¢’” HSBC bought some of its loans back from EduCap,iaretained, sold, or securitized
other loans “thereby generating millions of dollars to improve its balance sheet anttifsha
performance ratios See id

EventuallyQuick defaulted on his student lgdeadingeduCapto file a debt collection
actionin D.C. Superior Court. Id. § 2:22. DefendantWeinstock, Friedman & Fréiman
(“Weinstock”), thelaw firm that filed the complainidentified “"EDUCAP Inc.” as theplaintiff,
id. 1 22, even though EduCamsneither thdloan originator or a party to thgpromissory note
seeid. 1140-41;see alsduick Compl The complaintagainst Quicksoughtrepayment of the
loan balanceand prejudgment interest. Second Am. CompR3f Quick Compl. § 2. It also
demanded payment of an additional $2,2638H'15% contingencybased attorney’s fébased
on thebalance of the logmd., even though the terms of Quick’s promissory reh¢enot allow for
the collection of such feeseeSecond Am. Compl. § 24.

Davis’s story is much the samdfter the primary borrower defaulted, Weinstock filed a
debt colletion action against Davis iD.C. Superior Courbn December 42013 Id. § 28-29
seegenerallyDavis Compl As in the action against Quicke Davislawsuitincorrectlylisted
“EDUCAP Inc.” as the plaintiff Second Am. Compl] 29; see id 1140-41. And, as with the
debt collection action against Quick, Weinstock’s lawsuit against Davis sought acEntper
contingency-based attorney’s fee, amounting to $785.50, even though that fee wasonizieaut
by the terms of the promissory notgee d. 11 $-31; Davis Compl. | 2.

Plaintiffs allege that these debt collection actions were premised onlati&€duCap had

power to bring then. To establishEduCap’s standingWWeinstock attached tooth the Quick and

3 This allegation is incorrect. As the actual Davis Complaint shows, theifflaas identified as “EDUCAP, INC.
on behalf of HSBC Bank USA, Nation&ssociation.” SeeDavis Compl. at 2 (page number automatically generated
by CM/ECF). This error, however, is immaterial to the court’s decision.
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Davis complaintsa swornaffidavit from EduCap emmyee Marcus Maiorca The Maorca
Affidavit falsely stated that Quick and Davied “entered intoa writtenpromissorynote with
EduCap’ when in fact HSBC had issued the loans and EduCap did noth@Noans athetime.
SeeSecond Am. CompM{ 35, 4641; Quick Compl. at 4; Davis Comp. at Zhis affidavit,filed

in thousands of other debt collection actitmeughtby EduCapwasused to‘trick courts and
consumersacross the countrinto believing that EduCap [was] the actual creditorhafd]
authority to sue on behalf of HSBCSecond Am. Compl] 55. At the time of the actions against
Quick and Davis, Weinstock “only represented EduCap”; it had no attoteey or employment
relationship with HSBC.d. Y 38.

Defendants’ deceitfulanduct continued during the pendency of the collection actions, as
Weinstockrepeatedlysoughtto change the nardeplaintiff. 1n 2015 Weinstock moved to change
the plaintiff in the caseagainst Quickrom “EduCap” to “EduCap, Inc. on behalf of HSBC Bank
USA, N.A” Id. 142. The Superior Court entered a default judgment against Quick two weeks
later. Id. 1 43. But in 201Weinstockonce agairasked permissioto change the nardelaintiff
in Quick’s case-this time, to “HSBC Bank, USA, NA Id. T 44 As for Davis, she agreed to
entry ofaconsent judgment on July 16, 20@fereby she promised pay $5 each monttirectly
to Weinstock. Id. T 45. Davis has paid Weinstock $5 a month ever sig=eid. In 2017,
Weinstock successfully moved to change the named plaintiff against DavisB&“B&nk USA,
N.A.” 1d. 1 46.

B. Procedural Background

Some two years latehis federal action followed. Plaintiffs filed a claamstion complaint
onJune 26, 201Ayvhich they amendeds of right orduly 10, 2017.SeeCompl., ECF No. 1; Am.

Compl., ECF No. 6 The Amended Complairassertsclaims under the federal Racketeer



Influenced and Corrupt Practices AGRICO”), 18 U.S.C. 88962et seq the federal FaiDebt
Collection Practices Aqt'FDCPA”), 15 U.S.C. 88.692et seq the District of Columbidebt
Collection Law, D.C. Code § 28314;as well as common law claims abuse of process and
unjust enrichment. See generallyAm. Compl. Defendants moved to dismiss the Amended
Complaint on August 31, 2015eeHSBC’s Mot. to Dismiss, ECF No. Jhereinafter HSBC's
Mot.]; EduCap & Weinstock’s Mot. to Dismiss, ECF No. 17 [EduCap & Wein&ddiot.].

On November 17, 2017ftar briefingon Defendants’ motionsad concluded, Defendant
HSBC sent Plaintiffs a draRule 11sanctions motionassertinghat the “foundational factual
predicate” for Plaintiffs’ First Amended Complaint “was unequivocally faléeef. HSBC Bank
USA, N.A.’s Opp’n to PIs.” Mot. for Leave to File Second Am. Compl., ECF No. 26 [herainafte
HSBC’s Opp’n], at 45; seePIs.” Mot. for Leave to file Second Am. Compl., at3}id., Ex. B.,
ECF No. 242 [hereinaftetHSBC’s Draft Rule 11 Mot. HSBC accusedPlaintiffs’ counselof
possessintkey factsthat refuted his theory that Plaintiffs’ loans were securitizétSBCs Draft
Rule 11 Motat 1 More specifically according to HSBC, counsel had learned through discovery
in another case that “Plaintiffs’ loans were owned by HSBC and neveitzecut Id. HSBC
did not, however, file a Rule 11 sanctions motion.

Thereafteron December 5, 201P]aintiffs moved to amentheir complaint a second time
seeking to addfacts and laims arisingfrom recent admissions by HSB@ its draft Rule 11
memorandumPIs.” Mot. for Leave at 1Plaintiffs’ motion identifieswo such admission§l) that
HSBC bought back Davis’s loan from EduCapDbecember 2008and(2) that HSBChas held
Quick’s loan since it originatedd. at 5. These statements, Plaintiffs claim, show that “Defendants
engaged in unlawful debt collection by misrepresenting EduCap as the actual ¢réds.” Mot.

for Leaveat 6;see also idat 5. Plaintiffs’ Second Amended Complaint thus proposes to add



allegations thatiSBCownedPlaintiffs’ loans at théime Weinstock filed thé.C. Superior @urt
actions. SeeSecond Am. Compl. 11 53-54¢e als&eduCap & Weinstock’s @p’n to Pls.” Mot.
for Leave to File Second Am. Compl., ECF No. 25 [hereinafter EduCap & Weinstopg'a]O
Ex. B, ECF No. 24l (redlined copy of Plaintiffs’ Second Amended Complaji@reinafter
Redlined Second Am. Compt].

The court held a heariman the pending motions on April 18, 2018, and now turns to the
merits.

. DISCUSSION

A. Dismissal Under Rule 12(b)(1)

The court begins witthreegjurisdictional issueg1) whether the court laclsubjectmatter
jurisdiction over Plaintiffs’ claims under tfioker-Feldmaoctrine;(2) whether both Plaintiffs
lack standing to sue HSBC; arf@) whether Plaintiff Quickpossessestandingto assert any
claims UnderRule 12(b)(1)of the Federal Rules of Civil Predure the plaintiff bears the burden
of establishing that the court has subjeettter jurisdictionSee Lujan v. Defendeo$ Wildlife,

504 U.S. 555, 561 (1992). In deciding a Rule 12(b)(1) motion, the court “may consider materials
outside thepleadings,” but “must still accept all of the factual alleyzt in the complaint as true.”
Jerome Stevens Pharm., Inc. v. Food & Drug Adni62 F.3d 1249, 12584 (D.C. Cir. 2005)
(citation and alteration omitted)Because subjeanatter jurisdictio focuses on the court’s power

to hear the plaintifs claim, a Rule 12(b)(1) motion imposes on the court an affirmative obligation

4 The proposedSecond Amended Complaintakes contradictory allegations about the loans’ ownership at the time
EduCap initiatedheD.C. Superior Court actions. On the one hand, Plaintiffs claim that HSBCdatlvadoans when

the suits were filedSeeSecond Am. Compl 53 (alleging the HSBBwned Davis’s loan when the collection action
was filed);id. 1 54 (alleging that HSBC owned Quick’s loan when the collection actioniled} fYet, at the same
time, Plaintiffs have retained the allegation from their earlier ¢aimtg that L2L Trust wa the true owner of the
loans and only the L2L Trust could have filed suit. § 73. In the end, Plaintiffs appear to hedge their bets, alleging
that HSBC"owned, soldpr securitized the loans.See, e.qgid. 11 105, 108, 120 (emphasis added). €hwaaddled
allegations do not ultimately affect the court’s rulings.
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to ensure that it is acting within the scopé@®jurisdictional authority."Grand Lodge of Fraternal
Order of Police vAshcroft 185F. Supp.2d 9, 13 (D.D.C. 2001). Accordinglyittie plaintiff's

factual allegations in the complaint will bear closer scrutiny in resolvit@(la)(1) motion’ than
in resolving a 12(b)(6) motiofor failure to state a claim.ld. (quoting A Charles A. Wright &
Arthur R. Miller, Fed. Prac. & Proc. Civ. 2d § 1350).

For the reasons that follow, the cofinds that (1) it lacks jurisdictionunder theRooker
Feldmandoctrine to heaPlaintiffs’ RICO, unjust enrichment, and abuse of process claims, but
has jurisdiction as to their federal and District of Columbia unfair debt colle¢sturiay claims;

(2) Plaintiffs lack standing to pursue claims against HSBC; and (3) Plainigk@asstandirg to
pursue some but not all of lekaims againsEduCap and Weinstock.
1. RookerFeldman

The court begins with Defendants’ argument that Plaintiffs’ lawsuit is acttedlaallenge
to final state cart judgmens—the District of Columbia collection actiorsand,as a resulthis
courtlacks subjectmatter jurisdictiorunder theRookerFeldmandoctrine. HSBC’s Mot., Mem.
in Supp, ECF No. 151 [hereinafter HSBC’s Mem, gt 3-13;EduCap & Weinstock’s Mot., Mem.
in Supp, ECF No. 171 [hereinafter EdGap & Weinstock’'s Mem.], at 1812 see alsd&duCap &
Weinstock's Opp’mat 16-11; HSBC Opp’nat ~8. Because Plaintiffs do not expressly sask
relief the undoing of the D.C. Superior Court judgments, Defendants argue that Plaintrégt cur
action is “inextricably intertwined” with the D.Guperior Court judgments because the “core” of
their federalclaims “is that EduCap did not have standing to pursue the collection actions.”
HSBC’s Mem. at 1011; see alscEduCap & Weinstock’'s Mem. at 7. They laske the suit is
tantamount to a request to undo the D.C. Superior Court judgments because, in order to succeed

on their claims, Plaintiffs “must demonstrate that the D.C. Superior Court lyrengered



judgments in favor of EduCap despite EduCap’s purported lack of standing.” HSBC’s Mem. a
10-11; EduCap & Weinstock’'s Mem. at 7. Plaintiffs counter BabkerFeldmandoes not apply
here becaustheir challengas to Defendants’pre-judgmentunfair debt collection practices
namely thedrafting ofthefalse Maiorcaffidavit—rather thartheD.C. Superior Court judgments
themselvesSeePIs’ Omnibus Opp’n to Mots. to Dismiss, ECF No. 20, Pls.” Mem. in Supp., ECF
No. 201 [hereinafter Pls.” Opp’'n], at-91; Pls.” Omnibus Reply Br., ECF No. 27 [hereteaf
Pls.” Reply]. Alternatively, Plaintiffs argue thabecause Defendants procured the D.C. Superior
Court judgments by fraud or deceptiBtgokerFeldmandoes not divagshis court of jurisdiction
SeePIs.” Opp’n at 10 n.69.

The Rooker-Feldmamloctrinehails from the only two Supreme Court cases in which the
Court has applied itRooker v. Fidelity Trust Cp263 U.S. 413 (1923), ardistrict of Columbia
Court of Appeals v. Feldmad60 U.S. 462 (1983). The doctrine is rooted in 28 U.S.C. § 8257,
statute that vests sole authoritythe Supreme Court to review state court judgmef®éee Skinner
v. Switzey 562 U.S. 521, 531 (2011). In bo&ookerand Feldman the plaintiffs “asked the
District Court to overturn the injurious stateurt judgment,” and in both cases the Court keddl
“District Courts lacked subjeanatterjurisdiction over such claims.1d.

Since theRookerandFeldmancases, the Supreme Coursteamphasized that the doctrine
occupies a “narrow grourid Exxon MobilCorp. v. Saudi Basic Indus. Corp44 U.S. 280, 284
(2005) see Croley v.a@int Comm. on Judicial AdminNo. 155080,2018 WL 3320864at *4
(D.C.Cir. July 6, 2018). In ExxonMobil, the Courtinstructedthat thedoctrine ‘is confinedto
cases brought by stateurt losers complaining of injuries caused by statert judgments
rendered before tHederaldistrict court proceedings commenced and inviting district court review

and rejection of those judgments.” 544 U.S. at ZB4islimited constructiorof Rooker-Feldman



meansthat district courtslo notlack jurisdiction “simply because a party attempts to litigate in
federal court a matter previousitygated in state court.1d. at 293.Rather,’[i] f a federal plaintiff
‘present[s] some independent claim, albeit one that denies a legal camthadia state court has
reached in a case to which hasaa party . . . , then there is jurisdiction and state law determines
whether the defendant prevails under principles of preclusidd. (citation omittedand second
alteration origingl. Thus,a prior state court decision will natitomaticallystrip a federal court

of jurisdiction wherethe federal matter shares common parties and issuedtsvittate court
predecessorSee Skinneb62 U.S. at 532.

Neither party citea D.C. Circuitcasethat appliefRookerFeldmanto facts similar to those
presented hereln lieu of such precedent, Defendants direct the court primaritirstoict court
casedrom this jurisdiction SeeHSBC’s Mem.at 16-13. None of these cases, however, contain
an allegation that the earlier state court judgment was procured by faaedd Thus, they are
of limited value in this instance because they are not precedential and beegiee thot on all
fours with the fats of this case.

When dher circuit courthavebeen presented with circumstances similar to thogsue
here they have split on the outcome. For instancé[add v. Weltman, Weinberg & Resi Co.,
L.P.A, 434 F.3d 432 (6th Cir. 2002he Sixth Circit considered an FDCPA claim brought by a
plaintiff who alleged that the defendanian earliesstate court garnishment proceeding succeeded
in freezing thdederalplaintiff's bank accounbyfiling a false affidavitattesting thathe defendant
had complied witlcertain state law requirementghen in facthe federatlefendanhad not done
so. Id. at437. Responding to the defendant’s invocatiorthef RookerFeldmandoctrine the
Sixth Circuit held that the defendant’s jurisdictional argunfigmores the fact that Plaintiff here

does not complain of injuries caused by this state court judgment, as the plaidtiffékdioker
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andFeldman Instead, after the state court judgment, Plaintiff filed an independarafeslaim
that Plaintiff wasnjured by Defendanwhen he filed a false affidavitld. (emphasis added). The
RookerFeldmandoctrine therefore digiot apply. 1d.> The Second Circuit reached the same
conclusion inGabriele v. American Home Mortga@ervicing, InG.503 F. App’x 89 (2d Cir.
2012),a case in which the plaintiff brought an FDCPA claim based on vaalteged misdeeds
in earlierstate court proceedings, including the “filing of three allegedly falsdaaits, two of
which were signed by employees dfie defendant companyld. at 92. The court held that
RookerFeldmandid not bar the plaintiff's claims because the plaintiff “does not complain of
injuries causedby the state court judgment.ld. Instead, the court held, the alleged litigation
misconduct was “simply ratified, acquiesced in, or left unpunished by thecetatgudgment,”
and, because the plaintiff did not seek to undo the state court juddtoekerFeldmandid not
bar the fededaaction Id. (internal quotation marks and citation omitted).

But the Seventh Circuitameto the opposé conclusion ina case presentingimilar
circumstances.In Andress v. Daubert Law Firm, LL®67 F. App’'x 154 (7th Cir. 2016}he
plaintiff brought a federal action in which he alleged that the defendants had procuredla defau
judgment in a stateourt debt collection action in violation of the FDCPA by, among other things,
concealing “the identity of the real party in interesid’ at155 The Seventh Circuit concluded
the RookerFeldmandoctrine barred the plaintiffs FDCPA claims because none of the alleged

violations “could have resulted in injury independent of the judgment or the subsequent

S Interestingly, a later panel of the Sixth Circuit, without citingTtmdd came to the oppositconclusionin an
unpublished decision. kKafele v. Lerner, Sampson & Rothfuss, L.PLAL, F. App’x 487 (6th Cir. 2005he plaintiff
bought @ FDCPA claim following a foreclosure action on his home in state calleging that the state court
judgment was procured by “willful fraud” as the named defendamutdheeir attorneys brought tfiereclosure action
“without being holders in due course of their claimsd. at 490. The court held th&ookerFeldmanprecluded
exercise of federal jurisdiction because “there is simply no way for thégp other court to grant relief without
distubing the judgments of foreclosure entered by the state coldt.”The court thought the plaintiffs’ gambit
particularly “brazen” because they had not appeared in the state court proceSeimgs.
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garnishment orders.1d. The parties hereacknowledgesach of the circuitourt decisiongited
above, and try to distinguighem in a manner that benefiteir respectiveositions.

In this court’s view, while these decisiogssrve aselpful guideposts, none provide the
answer forll claimsin this case. Instead, guided by the Supreme Court’'s admathisitRooker
Feldmanrests on “narrow groundExxon Mobile 544 U.S. at 284he courtconcludes that some
of Plaintiffs’ claims are barred e RookerFeldmandoctrine while others are notSee Stanton
v. District of Columbial27 F.3d 72, 76 (D.C. Cir. 1997) (finding tiRd®okerFeldmanbarred
some claims but not others).

The court’s conclusion turns on theoghings that Plaintiffs must make poove each claim
andthe relief sought TakePlaintiffs’ RICO claims,Couns | and Il. Theallege that Defendants
engaged in a pattern of racketeering activity that included “obtainiragvéuil judgments and
“receiving, investing and reinvesting income derived from unlawful L2L deldatah lawsuits
Second Am. Compl. 1 888. Plaintiffs also allegéhat Defendantsunlawful acts,ncluding
securingthe allegedly unlawful judgmentproximately causethem harm Id. 190. Theyseek
“jludgment in their favor . . for treble damages suffered by them as a result of the Defendants’
predicate acts and violationsld. § 91. If Plaintiffs’ RICO allegations arproven truejt would
meanthatthe state court judgments against Plainafis“unlawful” and wouldresult in an award
of damages that woulde tied directly to payments made to satisfy jtidgments, e.g., the $5
monthly paid by Daviso Weinstockseeid. §45. Therefore, as pleaded, Plaintiffs’ RICO claims
“invite[ ] district court review and rejecin” of the Superior Court judgments, a consequence
barred byRookerFeldman Exxon Mobile544U.S. at 284. The same outcome worddultif
Plaintiffs were toprevail on their claims for unjust enrichment, Countdhd abuse of process

Count VI. In those claims, Plaintiffeassert respectivelythat “it would be inequitable for the

12



Defendants to retain any amounts obtained from Plaintiffs without retutmengatue thereof in
that such amounts are not owed to the Defendadtg]"100, and that Defendants’ ulterior motive
in misusing the legal process was to, among other things, “obtam@wful judgments’and
securé'payments for unlawful amountsd. 11 135 137 Thus,like Plaintiffs’ RICO claims their
common law tort claimallege thatheir harms flow from the D.C. Superior Court judgments and
seek review and rejection of thgeedgments RookerFeldmanbars jurisdiction as to those causes
of action. See Croley2018 WL 3320864 at *5.

A different result obtains as telaintiffs’ federal and District of Columbia unfair debt
collection practices claimsCountslV and V, respectively These claims, as pleaded, are
“independent” of the Superior Court judgmentSee Skinner562 U.S. at 532 (holding that
RookerFeldmandid not applybecause the plaintiff did not “challenge the adverse [staet]
decisions themselves”)In these two count®laintiffs allege injuries caused by the filing of the
allegedly false Maiorca affidavit, not from the judgments themselS8es. Todd434 F.3d at 437,
Gabriele 503 F. App’x. at 92.For instance, th FDCPA claim alleges only th&duCap and
Weinstockviolated the statute by “falsely claiming Plaintiffs entered into a written pronyiss
note with EduCap,” Second Am. Comp. 104, aradsély claiming that EduCap was the real
party in interest when HSBC owned, sold, or securitized the lo@n$,105;see also id]{120—

21 (making similarallegationsn factsunderlying D.C.Debt Collection Lawclaim). Moreover,

the FDCPAclaim and its D.C. analog do not seek to declare the underlying judgments to be
unlawful or demandhe return ofpayments made to satisfy those judgmemtsteadthey seek
compensatory and punitive damages arising from the alleged unfair debti@olpgeactice itself.

See idfT 129-30. Accordingly, even though Plaintiffs’ success on their unfair debt collection

practices claims would deny the conclusion tBduCap had standing to bring the collection
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actions, those claims are sufficiently independent of the judgments themselagsid the
RookerFeldmanbar.

Having concluded th&ookerFeldmanprohibitsreview ofsomeof Plaintiffs’ claims, the
court turngo Plaintiffs’ alternative argumerthatRookerFeldmandoes not apply when, as here,
the state court judgment is procured by fraGeePls.” Opp’n at 310n.69 (quotingKafele 161
F. App’x at 490. The courtfinds that, even if tb fraud exceptionapplies it would not help
Plaintiffs. The fraud exception to tfookerFeldmandoctrineallowsa federal court to “entertain
a collateral attack on a state court judgment which is alleged to have been promugh fraud,
deception, accident or mistake which . . . deceived the Court into a wrong dec&ej.Valley
Foods Co. v. Detroit Marine Terminals Inc. (In re Sun Valley Foods 801 F.2d 186, 189 (6th
Cir. 1986) (quotindResolute Ins. Co. v. North Carolindd7 F.2d 586, 589 (4th Cir. 1968), which
discusses a fraud exception to res judicata,RuatkerFeldmar). The D.C. Circuit has never
expressly embraced the fraud exception in a published decision, butitkmasviedgedt in an
unpublished opinionScott v. FrankeINo. 155028, 2015 WL 4072078.C. Cir.June 82015)
(per curiam) In Frankel the court recognized ththe fraud exceptioto the RookerFeldman
doctrineis limited to cases of “extrinsic fraud.ld. at *1 (citing Kougasian v. TMSL, Inc359
F.3d 1136, 1141 (9th Ci2004)) “Extrinsic fraudis conduct which prevents a party from
presenting his claim in court.Id. (quotingKougasian 359 F.3d at 1140). The courtknankel
held that, even iit were to recognize the exception, it would not agplythat caseébecause
“appellant has not suggested any reason why he could not have presented his clauatsiof fr
the state court [ ] proceedingld.

The same is true here. Plaintiffs offer no reason why the alleged falsehoaithedni

the Maiorca Affidavit pevented them from challenging Egap's standing taollect on their
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debts. As Raintiffs admit Quick and Davis both took out loatisat originated with HSBC that,
per the terms of the loan documents, obligated them to repay HSB&2 Second Am.
Compl.N119-20; 25-27. Further, Plaintiffs concede th&duCap’'s name appeared only
“peripherally in the loan documents|,] as entitled to service loans by reviemshgeeiving loan
applications, processing forbearances, and checking borrower credit ané.inddni] 39. The
actual loan documents, copies of which were attached to each of the complaintsagakiand
Davis, confirm these allegationsFirst, the Truth in Lending Disclosure Statement for both
Plaintiffs identifies the “LENDER” as HSBC amutovidesthat the borrower “promise[s] to pay
HSBC Bank USA, N.A. the loan Amount with interest at a Variable .ReeeQuick Compl. at
21-22 Davis Compl. aR2—-23 Secondthe“Combined Private Education Loan Education Loan
Application and Promissory Note” for both Plaintiffs defifé$SBC Bank USA, National
Association” aghe counterparty to the loan agreem&eQuick Compl. at 12; Davis Compl. at
10. Finally, Davis’'srelative’sloan disbursement cheegkas issued by “HSBC Bank USA, N.A.”
Davis Compl. at 26. Thus, eventiife Maiorca Affidavit falsely represented that Plaintiffs had
entered into written promissory notes withuEp,the documents attached to the coanpis
informed them that HSBC was their original lender anovided Plaintiffs ample foddewith
whichto challeng&eduCap’s standing to bring suit. Therefore, the fralldged in this case not
“extrinsic” and falls outside the bounds of the fraud exception t&twker-Feldmamloctrine.

In sum, the court lacks subjemiatter jurisdiction under thRookerFeldmandoctrine to
hear Plaintiffs’ RICO, unjust enrichment, and abaserocess claimsAccordingly, those claims
are dismissed. Jurisdiction as to Plaintiffs’ federal and District of Columibiaastaunfair debt

collection practices claimisnot, howeverbarred byRooker-Feldman
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2. Article Ill Standing

The court nowarrives athetwo standingjuestions(1) whetherPlaintiffs have standing
to allege claims against HSBC, and (2) wheft@eick hasstanding to assert his claimsall. The
plaintiff bears théburden of establishing the three elements of constitutional standing: (1) that the
plaintiff “suffered an injury in fact”; (2) that there exists a “causal conmebdetween the injury
and the conduct complained of”; and (3) that it is “likely, as opposed to merely speculat
the injury will be redresskeby a favorablelecision.” 504 U.S.at560-61. At the pleading stage,
the plaintiff “must clearly. . . allege facts demonstrating” each eleme®pokeo, Inc. v. Robins
136 S. Ct. 1540, 1547 (201@nternal quotation marks and citation omitted). The courst
“accept the welpleaded factual allegations as true and draw all reasonable inferemmedbdise
allegations in the plaintiff's favdr Arpaio v. Obama797 F.3d 11, 19 (D.C. Cir. 2015). However,
“[tlhreadbare recitals of the elements of [standing] psuied by mere conclusory statements, do
not suffice.” Id. (quotingAshcroft v. Igbal556 U.S. 662, 678, (2009plterations original).The
courtalso need ndtaccept inferences that are unsupported by the facts set out in the corhplaint
Id. (quotinglslamic Am. Relief Agency v. Gonzalég7 F.3d 728, 732 (D.Cir. 2007)). Thus,
to survive a motion to dismiss, a complaint must contain sufficient factual matepieteas true,
to assert claim of standing that is plausible on its faBee id.

a. Plaintiffs’ Standing to Assert Claims Against HSBC

HSBC argues that Plaintffhave notmade out a plausible claim of standing against it,
because the complaint fails to allege injury that is “fairly traceable” to HS&8@gedmisconduct.
HSBC’s Mem.at 13-14. The causal connection element of standing asks whether the complained
of injury is “fairly traceable to the challenged action of the defendant, and not the ot gt

independent action of some third party not befbescourt.” Lujan, 504 U.S. at 56{cleaned up)
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The required causal relationship should not be confused with tort concepts such as @roximat
cause. SeeLexmark Int'l, Inc. v. Static Control Components, Jnt34 SCt. 1377, 1391n.6

(2014) Rather,‘[c]ausation, or ‘traceability,” examines whether it is substantially probalile tha
the challenged acts of the defendant, not of some absent third] pardyséd] the particularized

injury of the plaintiff.” Orangeburg, S.Cv. Fed. Energy Regulatol@ommh, 862 F.3d 1071,

1080 (D.C. Cir. 2017jguotingFla. Audubon Sog' v. Bentser94 F.3d 658, 663 (D.C. Cir. 1996)

(en banc)).

Having carefully scrutinized Plaintiffs’ pleading, the court agreeth HSBC that
Plaintiffs have not€learly. . . allegdd] facts demonstrating” that Plaintiffs’ claimed injuries are
“fairly traceable” toactions byHSBC as to any claim SeeSpokep 136 S. Ctat 1547 (internal
citation omitted) In so holding, the court is mindful thiatmust take care “not to decideeth
guestions on the merits for or against the plaintiff, and must therefore assuroe thatmerits
the plaintiffs would be successful in their claimLity of Waukesha v. ERR20 F.3d 228, 235
(D.C. Cir. 2003). The court reaches its conclusion becBlantiffs’ pleading allegaso conduct
on the part of HSBC related to the alleged unlawful debt colleatitan against them.

The only factual allegations concerning HSBC relate to its participatiom imtlestment
arrangement operated by the L2LrtRarship. Beyond that, the complaim silent as to &y
conduct by HSBCPlaintiffs maintairthat, in mid2007, the L2L Partnership essentially collapsed
due to market conditionasEduCap was unable to continue to purchasing student loans. Second
Am. Compl. 1 69. To improve its balance sheet, HSB@ertookvarious loan transactioribat

resulted in HSBC “hav[ing] no legal right, title or interest in the Idaigee id® Plaintiffs further

5 As noted earliersupran. 4, other allegations eto the contrary, claiming that HSBC actually owned the loans at
the time of the collection action&ee id 1 5354; see alsd] 69 (noting that HSBC “repurchakeertain loans from
EduCap”).
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averthat while HSBC changed coursegarding the selling of its loarfsEducap hatched a plan
to use the courts to obtain borrempayment proceeds for defaulted lodrand that Educaphas
beenattemptingto recoverfor themselvesborrower payment proceeds that should have gone”
elsewhere.See idf 71(emphases addedyee alsd] 73 (describing collecting on defaulted loan
payments as “EduCap’s scheme”). To carry out this scheme, “EduCap used HSBE’s1nam
fraudulently concealing” Edtiapgs status asa debt collectgrand it retained Weinstock to
represent it in collection proceedingdsd. 147. Importantly,Plaintiffs concedeghe absence of any
relationshipbetween HSBC and Weinstock: “During this period, Weinstock only represented
EduCap. Weinstock was not employed by HSBC, retained by HSBC, did not have an
attorngy/client relationship with HSBCand was not compensated by HSBQd' { 38. Thus,
Weinstock’s actions, as counsel, cannot be attributed to H&B8um although HSBC’s name
is splashed all over the complaint, one searches in vain to find any allegedteatioialiy took
in furtherance ofthe alleged unlawful debt collection scheme. Plainti8scond Amended
Complainttherefore does not contain saiént factual matter, accepted as truegstablish that
their injuries are “fairly traceable” tdSBC. SeeArpaio, 797 F.3cat19. Thus, they lack standing
to assert claims against HSB@f. Muir v. Navy FedCredit Union 529 F.3d 1100, 11666
(D.C. Cir. 2008) (finding that an FDCPA plaintiff had sufficiently pleatfeslcausatiorelement
of constitutional standingvith regardto a defendantdebt collector by alleging that the debt
collector and the plaintiff's credit union “worked in concert . . . to convert [funds] flem t
Plaintiff's Account” (alteration in original) (quoting the plaintiff's complaint)

Plaintiffs defend their pleading as to HSBC’s standingnarily by pointing to the fact
that, in Quick’s and Davis'debt collection case®yeinstock moved more than ontcesubstitute

HSBC as the plaintiffSeePls.” Opp’n atl7 & n.125. These allegations, Plaintiffs insist, establish
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thatHSBC's actions are “directly related” to Plaintiffs’ injuries,HSBC gave “tacit approval of
approval of Weinstock and EduCap[’'s] unlawful conduct on behalf of HSBC,” as evidenced
“Defendants . . carpetbombing thousands of L2L borrowers in HSBC’s name for more than a
decade without renunciation.” Pls.” Opp’nlat18. Plaintiffs, howeverfail to includeany“tacit
approval’theoryin their Second Amended Complaimither as a factual matter or as a basis for
liability, which is fatal SeeMiddlebrooks v. Godwin Corp722 F. Supp. 2d 82, 87 n.4 (D.D.C.
2010) (“[A] plaintiff may not amend her complaint by the briefs in opposition to a motion to
dismiss.”) aff'd, 424 F. App’x 10 (D.C. Cir. 2010) Moreover,the complaint’sallegations
concerning substituting HSB&s debicollection plaintiffsdo not implicate HSBCasthey relate
only to conduct by EduCap and Weinsto8eeSecond Am. Compl. § 42 (“Weinstock moved to
change the caption .”); id. 146 (same);id. T 44 (“Weinstock again moved to change the
caption”} id. 1 47 (“EduCap used HSBC’s namg®. { 48(same) The contention that Weinstock
had no relationship with HSBC only underscores the implausibility of Plaintifésstencahat
HSBC caused it harm.d. at 138. The Second Amended Complaint, although often invoking
HSBC’s name, does not allegmy conduct by HSBC that is “fairly traceable” to Plaintiffs’
claimed injuries. Accordingly, Plaintiffs’ claims are dismissed against HSBI&dk of standing.

b. Quick’s Standing

Next, he court addresses whether Quick has standing to bring his claims, although neither
party has briefed the issu&ee Arbaugh v. Y&H Corp546 U.S. 500, 514 (2000) (noting that
federal courts have an independent obligation to determine whether subjeat jurisdiction

exists). Unlike Davis, Quickdid not appear in the debt collection action and he has made no claim

" Elsewhere, Plaintiffs claim that EduCap and HSBC are all jointly liabléte acts and practices” of which Plaintiffs
complain because all were “agents of the L2L partnerstggéSecond Am. Compl. { 17But that is no more than
a legal conclusionyhich is not entitled to a presumption of trutPapasan v. Allain478 U.S. 265, 286 (1986) (“[W]e
are not bound to accept as true a legal conclusion couched as a factual allegation.”)
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of payment to satisfy the default or efforts to enforce the default judgrBeeRIs.” Opp’'n at 16
(acknowledging the D.C. Superior Court judgment against Quick wdsfault judgment);
Hr'g Tr. (draft), April 18, 2@8, at 4-5. Quick alleges injury in the form of “stress, anxiety,
agitation, annoyance, emotional distress, and undue inconvenience,” and “actual damages
including attorney’s fees and costs resulting from the Defendants’ unlaehil collection
practices.” Second Am. Compl. 1+75. The attorney’s fees, howevare those incurred ihis
action. SeeHr’'g Tr. at 5. Based orthese allegations, the court finds that Quick has standing to
press some of claims against EduCap and Weinstock, but not c8esdavis v. Fed. Election
Commh, 554 U.S. 724734 (2008)(“[A] plaintiff must demonstrate standing for eathim he
seeks to press aridr each form of reliethat is sought.(internal quotation marks araitation
omitted).

Quick lacks standing to advance RICO claifA RICO plaintiff only has standing if, and
can only recover to the extent that, he has been injured in his business or properspbhyféhe
conduct constituting the violatioh. Holmes v. Sec. InvProt. Corp, 503 U.S. 258, 279 (1992)
(cleaned up Quick does not claim any injury to business or propétéyhasnotpaid a cent to
any Defendanas a result of the debt collection action. Ahd attorney’s fees and costs that he
hasincurred in briging this actionseeHr’g Tr. at5, arenot an adequate injury, as the “mere fact
that continued adjudication would provide a remedy for an injury that is only the byprodiet of
suit itself does not mean that an injury is cognizable und@clttlll.” Diamond v. CharlesA76
U.S. 54, 70-71 (1986). Accordingly, Quick lacks standing to bring a RICO claim.

The same is true for the unjust enrichment claBy.failing to allege thahe has paid or
otherwise conferred a benefit on any Defendant, Quick has failed to atlaggiryin-fact as to

thatclaim. See Bregman v. Perleg47 F.3d 873, 876 (D.C. Cir. 2014) (stating that an essential
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element of an unjust enrichment claim is that plaintiff conferred a benefitetendhnt).
Accordingly, Quick’s unjust enrichment claimmust be dismissed

Quick, however, has alleged a sufficient injury with respedtigestatutoryunfair debt
collection practice claims and abuse of process claim. For purposes of the FDC&ALifé ipl
not required tolsow actual damages; an attempt to collect money in violatittme&DCPA will
suffice. SeeMolina v. FDIC 870 F. Supp. 2d 123, 3201 (D.D.C. 2012) (citing/iller v. Wolpoff
Abramson, LLP 321 F.3d 292, 307 (2d Cir. 2003)T.he District of Columbia Debt Collection
Law (“DCDCL") likewise makes it unlawful to use fraudulent acts to “attempt toatatlaims.”
D.C. Code § 28814(f). Additionally, emotional distress damages are recoverable for an-abuse
of-process claipwhich Quick claims to have suffete Cf. Restatement (Second) of Torts 8 670
(2977) (providing that damages for “emotional distress resulting from tingimgi of the
proceedings” are available for the tort of malicious prosecutiQujick therefore has standing to
assert claims undéne FDCPA, the DCDCL, and for abuse of process.

B. Dismissal Under Rule 12(b)(6)

Defendants also argue that dismisskbll claimsis warranted under Rule 12(b)(f)r
multiple reasons: (lthe doctrine ofes judicatgrecludedPlaintiffs from bringing these claims;
(2) Plaintiffs have failed to allege any facts to support their claims against HSB®laintiffs
have failed to allege facsufficient to make out each of their claims; and (4)RBEPAclaim is
barred by the statute of litations For the reasons that follow, the court grabefendants’
motiors todismssfor failure to state a claim

1. Res Judicata
The questiorhereis whether Plaintiffs are precluded from bringing claims that they have

not assertegreviously The operative legal construtterefores claim preclusion.See Allen v.
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McCurry, 449 U.S. 90, 94 (1980) (explaining that claim preclusion bars the relitigating of issues
that could or wre raised in the prior actianyhenevaluating whether claim preclusioperates
to bar asubsequent lawsuit, courts loak whether the prior litigation “(1) involv[ed] the same
claims or cause of action, (2) between the same parties or their privies, #mneréas been a
final, valid judgment on the merits, (4) by a court of competent jurisdicti@mialls v. United
States471 F.3d 186, 192 (D.C. Cir. 2006)s the earlier cases involved judgments rendered by
the D.C.Superior Court, District of Columbia law determines their prectusffect. See
Youngin’s Auto Body. District of Columbia775 F. Supp. 2d 1, 5 (D.D.C. 2011).

The parties here disputanly the first and third elementsAs to the third elementthe
existence of a valid, final judgmen®laintiffs contendhat“[clonsent and default judgments . . . do
not constitute res judicata Pls.” Opp’n at 15 This iswrong. Under District of Columbia law,
“[c]lonsent decrees generally are treated as final judgments on the meérédscardedes judicata
effect.” Williams v. Gerstenfel&14 A.2d 1172, 1179 (D.C. 1986). Likewigastrict of Columbia
law treatsa default judgmends a final adjudication on the merits for res judicata purpoSes.
Croley v. WinbergCiv.A. 947891, 1995 WL 27089&¢t*2 (D.D.C. Apr. 28, 1995) (citingdhomas
v. Marvins Credit, InG.76 A.2d 773, 776 (D.C. 195@ndWoods v. Canadayl58 F.2d 184, 185
(D.C. Cir. 1946). Accordingly, the third element of claim preclusion is satisfied here.

That leavesthe first element the “socalled identity elemerit which concerns the
relatednessf theactiors. See Capitol Hill Grp. v. Pillsbury, Winthrop, Shaw, Pittman, L.B&9
F.3d 485, 490 (D.C. Cir. 2009). Thetement is satisfiedvhen the cases are based on theesa
nucleus of facts because it is the facts surrounding the transaction or occwhatceperate to
constitute the cause of action, not the legal theory on which a litigant rétie@riternal quotation

marks and citation omitted)Put another way, “claim preclusion is also intended to prevent
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litigation of matters thaghould have beemaised in an earlier suitNat. Res. Def. Council £PA

513 F.3d 257, 261 (D.C. Cir. 200@nternal quotation marks and citation omitte@efendants
argue the current litigation is barred becabkentiffs could have challenged EduCap’s standing,
the vdidity of Maiorca’s affidavit andthe terms of the loan, in the D.Superior Court actions
SeeHSBC’'s Mem.at 18-19; EduCap & Weinstock'#lem. at 13-14. Plaintiffs, meanwhile,
contendthatres judicatas no bar here becautiee earlier cases concerndgtle enforceability of
the promissory notes,” nais in this caseompliance with federal and District of Columbia law.
SeePls.” Opp’nat 18-19; accord PIs.” Reply at 3 (characterizing their federal action as one
“concern[ing] the Defendants’ conduct in collecting the debts, not the validiheahterlying
loans or judgments”).

Defendanthave the better argumenthe core matteto which Plaintiffs now object—
that EduCap fraudulentlgstablished itstandingin the debt collection actions throufhng of
thefalse Maiorca Afidavit—could have been litigated befdiee D.C. Superior CourtStanding
is an essential element of any claim, and the lack of standing is hardly ameotstense.
As detailed above, Plaintiffs had ample opportunity and informatioratcethatchallengeagainst
EduCapin the collection actions. Plaintiffs themsedknew that HSBChadissued the student
loans as their loan documents make cleAnd, evenif they hadforgotten that fact at the time of
the litigation the loan documents attached todebtcollection complaintput Plaintiffs on notice
that theyhadnot, as Maiorca attestetintered into a written promissory note with EduCaeé
Quick Compl. at 4; Davis Compl. 4t butrather hadvith HSBC. Thus,Plaintiffs could have
contested EduCap’s standing to bring the actions simply by pointing to thdsettached to the
complaints, which identified HSBC as the loans’ issuEnus,the cases recited by Plaintiffat

stand for the principle than unlawful debt collection practice and the debt itself do not share a
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commonnucleus of factsseePls.” Opp’n at 14 n.10Zaveno bearing hereBecausehis case
andthe collection actionsnvolve the “same nucleus of fagctses judicata precludes Plaintiffs
from bringingtheirclaims. Cf. Gerstenfeld514 A.2d at 117980(holding that res judicata applied
to preclude home owners’ suit to enjoin foreclosure where they had the opportunity loutofaile
challenge the validity of the debt in bankruptcy proceedifigs).

Plaintiffs offer additional arguments for why res judicai@es not apply, but none are
persuasive. Plaintiffs assert that res judicata cannot apply here hesaosetshaveconsistently
held FDCPA lawsuits are natompulsory counterclaimsSeePls.” Opp’n at 15. There are two
problems with tis line of agument. First, as noted previously, the focus of claim preclusion is
not on a particular legal theory or claim, but rather on fatthe transaction or occurrence at
issue. Thus, the fact that an FDCRRim may not be a compulsory counterclaim is not
dispositive. Second, under District of Columbia lashgim preclusion reaches more than
compulsory counterclaimsSeeCapitol Hill Grp., 569 F.3dat 492. It also reaches permissible
counterclaims “when the relationship between the counterclaim andath&affss claim is such
that the successful prosecution of the second action would nullify the initial judgmempaor i
the rights established in the initial actionld. (internal quotation marks and citation omitted).
Here,if Plaintiffs were to prove that EduCaptained standinm the D.C. Superior Court matters
through fraugthatwould effectively prevent EduCapnd perhaps otherfspm enforcing those
D.C. Superior Courjudgments No court would allow EduCap to collect on a judgment
determined to have been unlawfully obtained. So, even if Plaintiffs’ claims aresgitan

counterclaims, they are barred by res judicata.

8 This same analysis applies equally to Plaintiffs’ contentionttteat were deceived by Defendants’ inclusion of a
contingencybased attorney’s fee, when the loan agreement contained no such prd®iaiotiffs had the agreement
before them to contest the legitimacy of the attorney’s fee demand.
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Additionally, Plaintiffs insist that the “fraudulent concealment” exceptioresojudicata
applies here.SeePIs.” Opp’n at 15. It does noEraudulent concealmentasecognized exception
to res judicatasee Pierce v. SE@86 F.3d 1027, 1035 (D.C. Cir. 2015), but not every alleged
fraud qualifies. “Fraud by a party will not undermine the conclusiveness of a judgnhesg the
fraud was extrinsidhat is, it deprived the opposing party of the opportunity to appear and present
the party’s case.” 46 Am. Jur. 2d, Judgments 8 BfL&;aufer v. Westminster Brokers, Lt832
A.2d 130, 133 (D.C. 1987) (stating, in the context of a defense to an enforcement actitime that
only type of fraud that may justify neenforcement of an otherwise valid judgment of any court
of competent jurisdiction . . . is extrinsic fraudth Laufer, for instarce,the D.C. Court of Appeals
rejected the party’s claim th#te fraud exception applied “because the issue of [the opposing
party’s] alleged fraud was one which might have been litigated in the origtiah.d 532 A.2d
at 136. Soitis here. The @rdthatPlaintiffs allege is not extrinsicThe alleged misrepresentation
contained in the Mairoca Affidavit did not prevdeitintiffs from contesting EduCap’s standing
in thedebt collection actions, as explained aboVke fraudulent concealment extiep therefore
does not save Plaintiffs from the res judicata effect oativerse D.C. Superior Coyudgments.

2. Failure to State Any Claim Against HSBC

For the same reasofaintiffs havefailed to allegehat their claimed injuries are “fairly
traceable” to HSBC, they have failed to allege sufficient factual matter tors@ggausible claim
against HSBC. Once more, the Second Amended Complaint contains no facts comfteBtihg
to the alleged scheme to defraud defaulted borrowers by missaprgsEduCap’s standing to
bring collection actions. Accordingly, the coalsodismisses all claims against HSBS failure

to state a claim.
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3. Failure to State Cognizable Claims
Defendants also argue that allPlaintiffs’ claims must be dismisséor failure tostate
cognizable claimsThe court agrees that Plaintiffs’ pleading of their RICO and FDCPA claims is
fatally deficient. Aml, because the court dismisses Plaintiégleral claims, the court declines t
exercise supplemental jurisdictioner Plaintiffs’ remainingstate law claims and dismisses them
for that reasonSee28 U.S.C. § 1367.

a. Substantive iwil RICO claims

Plaintiffs’ RICO claimsfail because Plaintiffslo not plead two essential elemen($) a
pattern of“racketeering activity which is demonstrated by the commissionatfleast two
predicate offensesnd (2) an “enterprise.” Seel8 U.S.C. § 1962(a), (ckee alsol8 U.S.C.
81961(5) (defining “patrn of racketeering activity”)As to the first of those elemeniaintiffs
allege“mail fraud” to be thepredicate “racketeering activity-a contention based exclusively on
the mailing of the Maiorcaffidavits. SeeSecond Am. Compl. 1§5-36; Pls.” Opp’nat 21-25.
The fatal flaw of this allegation is that courts do not allow “litigation activitisach as filing
fraudulent documentser engaging in baseless litigation to serve as predicate acts for,’RICO
“wheresuch acts constitute tlomly alleged fraudulent conduct.Feld Entn't, Inc.v. Am. Soc'y
for the Prevention of Cruelty to Animai73 F. Supp. 2d 288, 317 @C. 2012)(first emphasis
added) (quotindpaddona v. Gaudiol56 F. Supp. 2d 153, 162 (D. Conn. 2008g;ordE. Sav
Bank, FSB v. Papageorg8l F. Supp. 3d 1, 13 (D.D.C. 2014) (“Abusive or sham litigation does
not constitute a predicate act.” (citing case3hat principle squarely applies here.

In an attempt to avoid this wedlccepted barrier, Plaintiffs argue that the mailing of the
affidavit is not “litigation activity” because it was created and magedr to the filing of the

litigation in D.C. Superior CourtSeeHr’g Tr. at 18-20. This distinction isnonsensical. The
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mailed Maiorca Affidavit even if assumed to be falsgas createdolely for thepurpose of
initiating litigation It wasof no legal consequence until filed in the collection actions; the mere
mailing of the falgied documentvould not constitute mail fraudSeel8 U.S.C. 81342. Indeed,
Plaintiffs implicitly acknowledge as much, alleging that ta#idavit was sent “to network
attorneys across the United States . . . to attach to EduCap’s debt collectiorslawsetond
Am. Compl.{ 36. As Plaintiffs’ RICOclaim is premised entirely on mailings done for the purpose
of litigation activity, they have failed to state a clalm.

Plaintiffs also fail toallege the existence of a RIC@nterpris€. A RICO enterprise is
defined as “any . . . partnership. association . . . [or] group of individuals associated in fact
although not a legal entity.” 18 U.S.C1861(4). An associatiem-fact “must have three
structural features: ‘a purpose, relationships among theseciated with the enterprise, and
longevity sufficient to permit these associates to pursue the enterprigeds@rir United States
v. Eiland 738 F.3d 338, 360 (D.C. Cir. 2013) (quotBgyle v.United States556 U.S. 938, 946
(2009)). Individuals who act independently and without coordination, however, cannot constitute
a RICO enterpriseSeeBoyle 556 U.S. at 947 n.4.

The Second Amended Complaint asserts that “Defendants” violated the statute through
thar association with “the L2L enterprise.SeeSecond Am. Compl. 1&7-88. Butif by that
Plaintiffs mean the original securitization vehicle, the L2L Fushd it appears that they dee
Pls.” Opp’'n at 3234—thentheir own complaint pleads away the gibdity that this entity could
serve am RICO enterpriseBy Plaintiffs’ own allegationsthe L2L Trust “began to unravel in a

failure of colossal proportions” following the recession in 2085 EduCap was “unable to

9 Given the court’s molution of this claim, it does not address Deferslafiernative argument: That Plaintiffs have
failed to meet the heightened pleading requirements for fraud claimspuagdday Rule 9(b) of the Federal Rules of
Civil Procedure.SeeHSBC's Mem. aR7-28; EduCap & Weinstock's Mem. at453.
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continue purchasing2L loans as aged” which, in turn, necessitated thldlSBC take other
financial measures to improve its balance sh8eeSecond Am. Compl. 1§8—69 This “failure
of colossal proportions” occurrdide yearsdbeforeEduCap filed suit against QuiclSee idf 22.
As the L2L Trust ended, so too did any associagimongDefendants that mightavesatisfed
the statute’s definition of an enterpriddoreover, Plaintiffs allegations belie interconnectedness
among all Defendant3Veinstockis not alleged to have amgle in the L2L Trust Only EduCap
and Weinstock are implicated fiting the collection actionsld. 1134-36, And Weinstoclvas
neither employed, retainagtbr compensated by HSBfor those purposesld. { 38. Thus, as
alleged,the soecalled “L2L enterprise” did not share the same purpdsknot have mutually
dependent relationships, atid not have the longevity to pursue the alleged purpdstdeerefore
was not an “enterprise” for purposes of RICO.

b. Civil RICO conspiracy claim

In addition, Plaintiffs allege that the trad defendants conspired to commit violations of
the RICO statute.Second Am. Compl. §9; seel8 U.S.C. 81962(d). The RICO conspiracy
provision makes it “unlawful for any person to conspire to violate any of the posisf
subsection (a), (b), or (c) of [18 U.S.C. § 1962].” 18 U.S.0262(d). The pleading deficiencies
in Plaintiffs’ substantive RICO allegations mean that its conspiracy claim also fails

4. Fair Debt Collection Practices Act

Plaintiffs’ FDCPAclaimis against EduCap and Weinstock only, and those defendants seek
dismissal ofthe claim on two grounds (1) it is time-barred under the FDCPA&eyearstatute
of limitations; and (2) it failso allege that EduCap and Weinstock handled Plaintiffs’ loans only
after they defaulted, as is required to be subject to the FDG&&AParker v. BAC Home Loans

Servicing LLR 831 F. Supp. 2d 88, 93 (D.D.C. 2018eeEduCap & Weinstock’'sMem. at 28-
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30. Because the court concludes that Plaintiffs’ claim isbaeed, it does not analyze EduCap
and Weinstock’s alternative basis for dismissal.

The FDCPArequiresactions to enforce liability under the Act be brought “within one year
from the date on which the violation occurs.” 15 U.@A692k(d. In cases such as this one
where the FDCPA claim is premised on thngful filing of a debt collectionaction federal
appellate courts generally have held tthegt claim accruesvhen the debtor is served with the
complaint as that is the date when the debtor receives notice of the.a8eme.g.,Lyons v.
Michael & Assocs.824 F.3d 1169, 1174¥2 (9th Cir. 206); Serna v. Law Office of Joseph
Onwuteaka, P.C.732 F.3d 440, 48-48 (5th Cir. 2013) But seeSmith v. Lerner, Sampson &
Rothfuss, L.P.A658 F. Appx 268, 273 (6th Cir. 201qusing date of filing as date of accrual).
Applying this approach, Plaintiffs’ FDCPA claim would be time barred: Tdidynotfile this
action within one year of service, and they do not contend othensePls.” Opp’'n at35
(arguing that “Quick and Davis] claims are timely because Defendants fraudulently concealed
their conducy).

Still, Plaintiffs argue that the statute of limitations should be tolled becausad2eits
fraudulentlyconcealed their actions, thus preventing Plaintiffs from learning of thdigmlé&ee
Pls.” Opp’n at35—-37. They contendhatthe statute of limitations begémrun onlywhen the final
caption change to the bliecollection actions occurredseeid. at 35-37. For Quick, that would
be May 16, 2017; for Davis, on April 24, 201d. at 37. Fraudulent concealment is an “equitable
doctrine [that] is read into every federal statute of limitatiow$jith equitablytolls the statute of
limitations. Holmberg v. ArmbrechB27 U.S. 392, 397 (1946). To prove fraudulent conoesam
a plaintiff must showhat the defendant engaged in conduct designed to conwathew of their

wrongdoing, and that the plaintiff lacked actual or constructive notice of that esjd#gspite
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exercising diligenceFirestone v. Firestoner6 F.3d 1205, 1209 (D.C. Cir. 1996) (citibgrson

v. Northrop Corp. 21 F.3d 1164, 1172 (D.C. Cir. 1994))Generally, fraudulent concealment
requires that the defendant make an affirmative misrepresentation tendingetat pliscovery of
the wrongdoing. 1d.

Applying those principles here?laintiffs have failed to adequately plead fraudulent
concealment. For starters, Plaintiffs have not pleaded any affirmative resgamtion by
EduCap or Weinstock that prevented them from discovering the falsity of tloeclAffidavit.
Although the Maorca Affidavit itself purportedlycontairs a false and misleading statement
neitherEduCap nor Weinstock is alleged to have done anything to conceal its falsity. Moreover
as already discussed, the loan documents attached to the complaints containécf@maiton
that shouldhave aleted Plantiffs—if they did not know alreadythat HSBChadissued the
now-defaulted loans, not EduCap. On the facts alleged in the Second Amended Complaint,
Plaintiffs cannot plausibly maintain that their claims are tinbglpperation of equitable tolling

Plantiffs also seek to avoid the limitations by arguing that the “continuing violations”
doctrine applies Here Plaintiffs insist thatDefendants’ continued deceitful acts during the
litigation reach back to the events outside the-ge@rlimitations periodthat precede the filing of
their FDCPA claim Pls.” Opp’n at 37. Under Plaintiffs’ proffered application of this doctrine, a
misrepresentation by Defendants during the statute of limitations peri@uick’s and Davis’s
FDCPA claims—here, the simple maintenance of the emditection actior—would save the
claims from being timdarred. However, the federal appellate courtsformly have heldhatthe
continuing violation doctrineloes not apply to thEDCPA. See Slorp v. Lerner, Sampson &
Rothfuss 587 F. Appx 249, 257 (6th Cir. 2014) (“No court of appeals has held thatatdleiction

litigation (or a misleading statement made in connection with that litigation) is a cogtinuin
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violation of the FDCPA.(citing Schaffhauser v. Citibank (S.IN)A, 340 F.App'x 128, 131 (3d
Cir. 2009) (per curiamandNaas v. Stolmgnl30 F.3d 892, 893 (9th Cit997)) Gajewski v.
Ocwen Loan Servicin®50 F. App’x 283, 286 (7th Cir. 2016) (“The continuing violation doctrine,
which actually concerns cumulbedi violations, does not apply to a series of discrete acts, each of
which is independently actionable, even if those acts form a pattern of wrongdameyrial
guotation marks and citation omitted)yhe continuingviolation doctrine therefore cannave
Plaintiffs’ time-barred FDCPA claimBom dismissal
5. State Law Claims

Having dismissed Plaintiffs’ federal law claims, the court declines to eggurisdiction
over the remaining state law clainfSee28 U.S.C. 81367(c);Anderson v. Holde647 F.3d 1165,
1174 (D.C. Cir. 2011) (permitting district court to decline to exercise supplemensaliction
when it has dismissed all claims over which it has general jurisdiction). Acgly,dthe court
does not address Defendants’ arguments under Rule 12(b)(6) for dismissing tinose cla

C. Motion for Leaveto Amend

In light of the court’s rulingsallowing Plaintiffs to amend their complaint would be futile.
See Foman v. Davi871 U.S. 178, 182 (1962). Accordingly, their Motion for Leave to Amend
denied.
[11.  CONCLUSION

For the reasons statddefendantsmotions to dismissEECF Nos. 15, 174re grantedThe
court also denies Plaintiffs’ Motion for Leave to File Second Amended Com#&ikt,No. 24,
and therefore dismisses Plaintiffs’ First Amended Complaint with prejudsee Firestoner6

F.3dat1209 (“A dismissal with prejudice is warranted only when a trial court deterrnaethe
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allegation of other facts consistent with the challenged pleading could not passiblyhe
deficiency.” (citations and quotation marks omitted)).

A separatgfinal orderaccompanies this Memorandum Opinion.

A s

Dated: July 12, 2018 Amit P a
United States District Judge
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