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OGOQTCPFWO QRKPKQP

Rnckpvkhh Ict{ Cpvjqp{ dtqwijv vjku cevkqp cickpuv fghgpfcpvu Fkuvtkev Nqfig 3. c wpkqp

chhknkcvgf ykvj vjg Kpvgtpcvkqpcn Cuuqekcvkqp qh Ocejkpkuvu cpf Cgtqurceg Yqtmgtu *ÐKCOÑ+. cpf

vjg Kpvgtpcvkqpcn Cuuqekcvkqp qh Ocejkpkuvu cpf CgtqurcegYqtmgtu Pcvkqpcn Rgpukqp Hwpf *ÐKCO

Pcvkqpcn Rgpukqp HwpfÑ qt vjg ÐRncpÑ+0 Eqorn0 ]Fmv0 % 3_0 Jg cnngigu vjcv fghgpfcpvu xkqncvgf

vjg vgtou qh vjg Rncp cpf dtgcejgf vjgkt hkfwekct{ fwvkgu wpfgt vjg Gornq{gg Tgvktgogpv Kpeqog

Ugewtkv{ Cev qh 3;96 *ÐGTKUCÑ+. 4; W0U0E0 ¸ 3223 et seq0. yjgp vjg{ hckngf vq kpenwfg jko cu c

rctvkekrcpv wpfgt vjg Rncp cpf fgpkgf jko dgpghkvu0 Id.

Kp Eqwpv K. rnckpvkhh cnngigu vjcv fghgpfcpvu xkqncvgf vjg vgtou qh vjg Rncp d{ fgp{kpi jko

gnkikdknkv{ cu fktgevgf d{ vjg Ðfqewogpvu cpf kpuvtwogpvu iqxgtpkpi vjg Rncp0Ñ Eqorn0 ̨̨ 35Î380

Kp Eqwpv KK. rnckpvkhh cnngigu vjcv fghgpfcpvu qygf jko c hkfwekct{ fwv{ wpfgt GTKUC vq Ðqdugtxg

cpf hqnnqy vjg iqxgtpkpi vgtouÑ qh vjg Rncp. cpf vjcv vjg{ dtgcejgf vjqug fwvkgu0 Id. ̨̨ 39Î430

Fkuvtkev Nqfig 3 jcu oqxgf vq fkuokuu dqvj eqwpvu rwtuwcpv vq Hgfgtcn Twng qh Ekxkn

Rtqegfwtg 34*d+*8+0 Kv ctiwgu vjcv rnckpvkhh jcu hckngf vq cnngig uwhhkekgpv hcevu vq guvcdnkuj vjcv
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Fkuvtkev Nqfig 3 ku c hkfwekct{ cu fghkpgf wpfgt vjg uvcvwvg. seeFgh0Óu Oqv0 vq Fkuokuu (

Uwrrqtvkpi Ogo0 qh Ncy ]Fmv0 % 33_ *ÐFgh0Óu Oqv0Ñ+. cpf vjg Eqwtv citggu0

Dwv dgecwug hkfwekct{ uvcvwu ku qpn{ c tgswktgf gngogpv wpfgt Eqwpv KK. vjg Eqwtv yknn qpn{

itcpv fghgpfcpvÓu oqvkqp vq fkuokuu cu vq Eqwpv KK cpf kv yknn fgp{ vjg oqvkqp cu vq Eqwpv K0

Vjgtghqtg. rnckpvkhhÓu GTKUC encko hqt xkqncvkqp qh vjg vgtou qh vjg Rncp yknn iq hqtyctf0

DCEMITQWPF

Fghgpfcpv Fkuvtkev Nqfig 3 ku c wpkqp chhknkcvgf ykvj vjg Kpvgtpcvkqpcn Cuuqekcvkqp qh

Ocejkpkuvu cpf Cgtqurceg Yqtmgtu0 Eqorn0 ̨ 50 Ceeqtfkpi vq vjg eqornckpv. rnckpvkhh ycu

gornq{gf cu cp ÐQticpk¦gtÑ d{ Fkuvtkev Nqfig 3 htqo Oc{ 4226 wpvkn Lcpwct{ 4234. yjgp jg

dgecog c ÐItcpf Nqfig Tgrtgugpvcvkxg.Ñ c rqukvkqp jg eqpvkpwgu vq jqnf0 Id. ̨ 40 KCO Pcvkqpcn

Rgpukqp Hwpf ku c ownvk/gornq{gt fghkpgf dgpghkv rgpukqp rncp. cpf Fkuvtkev Nqfig 3 ku c

ÐEqpvtkdwvkpi Gornq{gtÑ vq vjg hwpf0 Id. ̨̨ 5Î6. :0

Fkuvtkev Nqfig 3 cpf vjg vtwuvggu qh vjg KCO Pcvkqpcn Rgpukqp Hwpf gzgewvgf c ugtkgu qh

ytkvvgp Rctvkekrcvkqp Citggogpvu. yjkej iqxgtpgf vjg wpkqpÓu rctvkekrcvkqp kp vjg Rncp0

Eqorn0 ̨ ;0 Rnckpvkhh cnngigu vjcv vjg citggogpvu ÐqdnkicvgfÑ fghgpfcpvu vq rtqxkfg eqxgtcig cpf

ocmg eqpvtkdwvkqpu hqt cnn Fkuvtkev Nqfig 3 gornq{ggu. kpenwfkpi rnckpvkhh0 Id0

Rnckpvkhh uqwijv rctvkekrcpv uvcvwu wpfgt vjg Rncp kp qtfgt vq ickp gnkikdknkv{ hqt vjg rc{ogpv

qh rgpukqp dgpghkvu. dwv jg ycu wpuweeguuhwn0 SeeEqorn0 ̨ 340 Jg gzjcwuvgf Ðcnn kpvgtpcn Rncp

tgogfkgu.Ñ kpenwfkpi vjg crrgcnu rtqeguu. fwtkpi yjkej vjg RncpÓu crrgcnu eqookvvgg fgvgtokpgf

vjcv rnckpvkhh ycu pqv gnkikdng vq rctvkekrcvg kp vjg KCO Pcvkqpcn Rgpukqp Hwpf0 Id.= see alsoGz0 C

vq Rn0Óu Qrr0 vq Fgh0Óu Oqv0 ]Fmv0 % 36/3_ *ÐFgpkcn NgvvgtÑ+0

Qp Lwpg 48. 4239. rnckpvkhh hkngf vjku cevkqp. Eqorn0. cpf qp Cwiwuv 46. 4239. fghgpfcpv

KCO Pcvkqpcn Rgpukqp Hwpf hkngf cp Cpuygt0 Cpuygt ]Fmv0 % 32_0 Qp vjg ucog fc{. fghgpfcpv
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Fkuvtkev Nqfig 3 hkngf c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+ hqt hcknwtg vq uvcvg c encko wrqp

yjkej tgnkgh oc{ dg itcpvgf0 Fgh0Óu Oqv0 Vjg oqvkqp ku hwnn{ dtkghgf03

UVCPFCTF QH TGXKGY

ÐVq uwtxkxg c ]Twng 34*d+*8+_ oqvkqp vq fkuokuu. c eqornckpv owuv eqpvckp uwhhkekgpv hcevwcn

ocvvgt. ceegrvgf cu vtwg. vq uvcvg c encko vq tgnkgh vjcv ku rncwukdng qp kvu hceg0Ñ Ashcroft v. Iqbal.

778 W0U0 884. 89: *422;+ *kpvgtpcn swqvcvkqp octmu qokvvgf+= accord Bell Atl. Corp. v. Twombly.

772 W0U0 766. 792 *4229+0 Kp Iqbal. vjg Uwrtgog Eqwtv tgkvgtcvgf vjg vyq rtkpekrngu wpfgtn{kpi kvu

fgekukqp kp Twombly< ÐHktuv. vjg vgpgv vjcv c eqwtv owuv ceegrv cu vtwg cnn qh vjg cnngicvkqpu

eqpvckpgf kp c eqornckpv ku kpcrrnkecdng vq ngicn eqpenwukqpu0Ñ 778 W0U0 cv 89:0 Cpf Ð]u_geqpf.

qpn{ c eqornckpv vjcv uvcvgu c rncwukdng encko hqt tgnkgh uwtxkxgu c oqvkqp vq fkuokuu0Ñ Id0 cv 89;0

C encko ku hcekcnn{ rncwukdng yjgp vjg rngcfgf hcevwcn eqpvgpv Ðcnnqyu vjg eqwtv vq ftcy vjg

tgcuqpcdng kphgtgpeg vjcv vjg fghgpfcpv ku nkcdng hqt vjg okueqpfwev cnngigf0Ñ Id0 cv 89:0 ÐVjg

rncwukdknkv{ uvcpfctf ku pqv cmkp vq c Òrtqdcdknkv{ tgswktgogpv.Ó dwv kv cumu hqt oqtg vjcp c ujggt

rquukdknkv{ vjcv c fghgpfcpv jcu cevgf wpncyhwnn{0Ñ Id0 C rngcfkpi owuv qhhgt oqtg vjcp Ðncdgnu

cpf eqpenwukqpuÑ qt c Ðhqtowncke tgekvcvkqp qh vjg gngogpvu qh c ecwug qh cevkqp.Ñ id0. swqvkpi

Twombly. 772 W0U0 cv 777. cpf Ð]v_jtgcfdctg tgekvcnu qh vjg gngogpvu qh c ecwug qh cevkqp. uwrrqtvgf

d{ ogtg eqpenwuqt{ uvcvgogpvu. fq pqv uwhhkeg0Ñ Id0

Yjgp eqpukfgtkpi c oqvkqp vq fkuokuu wpfgt Twng 34*d+*8+. vjg Eqwtv ku dqwpf vq eqpuvtwg

c eqornckpv nkdgtcnn{ kp vjg rnckpvkhhÓu hcxqt. cpf kv ujqwnf itcpv vjg rnckpvkhh Ðvjg dgpghkv qh cnn

kphgtgpegu vjcv ecp dg fgtkxgf htqo vjg hcevu cnngigf0Ñ Kowal v. MCI Commc’ns Corp.. 38 H05f

3 Rnckpvkhh qrrqugf vjg oqvkqp qp Ugrvgodgt 9. 4239. ctiwkpi vjcv fghgpfcpv xkqncvgf vjg
vgtou qh vjg Rncp cpf dtgcejgf kvu hkfwekct{ fwvkgu d{ fgekfkpi vq Ðgzenwfg ]rnckpvkhh_ htqo
gnkikdknkv{ cpf rctvkekrcvkqp kp vjg ]R_ncp0Ñ Rn0Óu Qrr0 vq Fgh0Óu Oqv0 ]Fmv0 % 36_ *ÐRn0Óu Qrr0Ñ+ cv
70 Qp Ugrvgodgt 36. 4239. Fkuvtkev Nqfig 3 hkngf c tgrn{0 Fgh0Óu Tgrn{ vq Rn0Óu Qrr0 ]Fmv0 % 37_
*ÐFgh0Óu Tgrn{Ñ+0
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3493. 3498 *F0E0 Ekt0 3;;6+0 Pgxgtvjgnguu. vjg Eqwtv pggf pqv ceegrv kphgtgpegu ftcyp d{ vjg

rnckpvkhh kh vjqug kphgtgpegu ctg wpuwrrqtvgf d{ hcevu cnngigf kp vjg eqornckpv. pqt owuv vjg Eqwtv

ceegrv rnckpvkhhÓu ngicn eqpenwukqpu0 See id.= Browning v. Clinton. 4;4 H05f 457. 464 *F0E0 Ekt0

4224+0 Kp twnkpi wrqp c oqvkqp vq fkuokuu hqt hcknwtg vq uvcvg c encko. c eqwtv oc{ qtfkpctkn{

eqpukfgt qpn{ Ðvjg hcevu cnngigf kp vjg eqornckpv. fqewogpvu cvvcejgf cu gzjkdkvu qt kpeqtrqtcvgf

d{ tghgtgpeg kp vjg eqornckpv. cpf ocvvgtu cdqwv yjkej vjg Eqwtv oc{ vcmg lwfkekcn pqvkeg0Ñ

Gustave-Schmidt v. Chao. 448 H0 Uwrr0 4f 3;3. 3;8 *F0F0E0 4224+ *ekvcvkqpu qokvvgf+0

CPCN[UKU

K0 FghgpfcpvÓu oqvkqp vq fkuokuu Eqwpv KK yknn dg itcpvgf0

Eqwpv KK cnngigu vjcv Fkuvtkev Nqfig 3 ku nkcdng hqt rnckpvkhhÓu nquu qh dgpghkvu dgecwug kv

rctvkekrcvgf kp vjg fgekukqp fgvgtokpkpi vjcv jg ycu kpgnkikdng vq rctvkekrcvg kp vjg Rncp0 Wpfgt

GTKUC<

]C_ rgtuqp ku c hkfwekct{ ykvj tgurgev vq c rncp vq vjg gzvgpv *k+ jg gzgtekugu
cp{ fkuetgvkqpct{ cwvjqtkv{ qt fkuetgvkqpct{ eqpvtqn tgurgevkpi ocpcigogpv
qh uwej rncp qt gzgtekugu cp{ cwvjqtkv{ qt eqpvtqn tgurgevkpi ocpcigogpv
qt fkurqukvkqp qh kvu cuugvu. *kk+ jg tgpfgtu kpxguvogpv cfxkeg hqt c hgg qt
qvjgt eqorgpucvkqp. fktgev qt kpfktgev. ykvj tgurgev vq cp{ oqpg{u qt qvjgt
rtqrgtv{ qh uwej rncp. qt jcu cp{ cwvjqtkv{ qt tgurqpukdknkv{ vq fq uq. qt *kkk+
jg jcu cp{ fkuetgvkqpct{ cwvjqtkv{ qt fkuetgvkqpct{ tgurqpukdknkv{ kp vjg
cfokpkuvtcvkqp qh uwej rncp0

4; W0U0E0 ¸ 3224*43+*C+0

ÐC hkfwekct{ ykvjkp vjg ogcpkpi qh GTKUC owuv dg uqogqpg cevkpi kp vjg ecrcekv{ qh

ocpcigt. cfokpkuvtcvqt. qt hkpcpekcn cfxkugt vq c Òrncp0ÓÑ Pegram v. Herdrich. 752 W0U0 433. 444

*4222+0 ÐÒ]Q_pn{ yjgp hwnhknnkpi egtvckp fghkpgf hwpevkqpu. kpenwfkpi vjg gzgtekug qh fkuetgvkqpct{

cwvjqtkv{ qt eqpvtqn qxgt rncp ocpcigogpv qt cfokpkuvtcvkqp.Ó fqgu c rgtuqp dgeqog c hkfwekct{

wpfgt ]¸ 3224*43+*C+_0Ñ Lockheed Corp. v. Spink. 739 W0U0 ::4. :;2 *3;;8+. swqvkpi Siskind v. 

Sperry Ret. Program, Unisys. 69 H05f 6;:. 727 *4f Ekt0 3;;7+0 ÐGornq{gtu 0 0 0 ecp dg GTKUC
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hkfwekctkgu.Ñ see Pegram. 752 W0U0 cv 447. Ð]d_wv. qdxkqwun{. pqv cnn qh ]cp gornq{gtÓu_ dwukpguu

cevkxkvkgu kpxqnxg]_ rncp ocpcigogpv qt cfokpkuvtcvkqp0Ñ Varity Corp. v. Howe. 738 W0U0 6:;. 6;:

*3;;8+ *hkpfkpi vjcv vjg gornq{gt fghgpfcpvÓu cevu eqwnf qpn{ dg cevkqpcdng kh vjg cevu ygtg ocfg

kp vjg gornq{gtÓu hkfwekct{ ecrcekv{+0

Vjg eqornckpv eqpvckpu vjg eqpenwuqt{ cnngicvkqp vjcv Ðfghgpfcpv Fkuvtkev Nqfig 3 qygf c

hkfwekct{ fwv{ vq ]r_ncpvkhhÑ cpf vjcv kv dtgcejgf kvu hkfwekct{ fwvkgu vjtqwij kvu Ðhcknwtg cpf

tghwucn 0 0 0 vq cev kp ceeqtfcpeg ykvj vjg fqewogpvu cpf kpuvtwogpvu iqxgtpkpi vjg Rncp0Ñ

Eqorn0 ̨̨ 3:. 420 Rnckpvkhh cnuq enckou. *cnvjqwij kp Eqwpv K+. vjcv Ð]v_jg cevkqpu qh ]f_ghgpfcpvu

Fkuvtkev Nqfig 3 cpf vjg KCO Pcvkqpcn Rgpukqp Hwpf cnngigf jgtgkp kp fgp{kpi gnkikdknkv{ cpf

dgpghkvu vq ]r_nckpvkhh Cpvjqp{ ctg eqpvtct{ vq vjg fqewogpvu cpf kpuvtwogpvu iqxgtpkpi vjg Rncp.

kp dtgcej qh vjgkt hkfwekct{ qdnkicvkqpu0Ñ Id. ̨ 370 Dwv vjg Eqwtv pggf pqv ceegrv c rnckpvkhhÓu ngicn

eqpenwukqpu cu vtwg yjgp eqpukfgtkpi c oqvkqp vq fkuokuu0 Iqbal. 778 W0U0 cv 89:= see also 

Strumsky v. Wash. Post Co.. ;44 H0 Uwrr0 4f ;8. 326 *F0F0E0 4235+ *Ð]E_qpenwuqt{ cnngicvkqpu

vjcv c rgtuqp ycu cevkpi cu c hkfwekct{ ctg pqv uwhhkekgpv0Ñ+0 Vjg eqornckpv kfgpvkhkgu Fkuvtkev Nqfig

3 cu c ÐEqpvtkdwvkpi Gornq{gt.Ñ see Eqorn0 ̨̨ 5. :. dwv kv ku fgxqkf qh cp{ cnngicvkqpu vjcv vjg

wpkqp gzgtekugf cp{ cwvjqtkv{ qt eqpvtqn qxgt vjg ocpcigogpv qt cfokpkuvtcvkqp qh vjg Rncp qt kvu

cuugvu0

Kp jku qrrqukvkqp. rnckpvkhh ctiwgu vjcv jg jcu Ðogv vjg oqfguv rngcfkpi tgswktgogpv vq

cnngig vjcv vjg kpxqnxgogpv qh Nqfig 3 kp vjg fgekukqp gzenwfkpi jko htqo rctvkekrcvkqp kp vjg

Rgpukqp Hwpf cpf gnkikdknkv{ hqt dgpghkvu eqpuvkvwvgu c dtgcej qh hkfwekct{ fwv{ wpfgt GTKUC0Ñ

Rn0Óu Qrr0 cv 5Î60 Dwv vjgtg ctg pq cnngicvkqpu kp vjg eqornckpv fguetkdkpi Fkuvtkev NqfigÓu

kpxqnxgogpv kp rnckpvkhhÓu gnkikdknkv{ fgvgtokpcvkqp0 Rnckpvkhh ukorn{ cnngigu vjcv jg uqwijv
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rctvkekrcpv uvcvwu htqo vjg Rncp. cpf vjcv jg Ðgzjcwuvgf cnn kpvgtpcn Rncp tgogfkgu vq 0 0 0 dg gnkikdng

hqt vjg rc{ogpvu qh rgpukqp dgpghkvu0Ñ Eqorn0 ̨ 340

Kp uwrrqtv qh jku qrrqukvkqp. rnckpvkhh rtqxkfgu vjg Eqwtv ykvj vjg fgpkcn ngvvgt jg tgegkxgf

htqo KCO Pcvkqpcn Rgpukqp Hwpf. yjkej tgxgcnu vjcv vjg Hwpf uqwijv kphqtocvkqp htqo vjg wpkqp

eqpegtpkpi yjkej rqukvkqpu cpf1qt lqd encuukhkecvkqpu ctg eqxgtgf d{ vjg Rctvkekrcvkqp Citggogpvu0

SeeFgpkcn Ngvvgt *Ð]V_jg Eqookvvgg tghgttgf vjg ocvvgt vq Fkuvtkev Nqfig 3 0 0 0 vq cum vjg Fkuvtkev

NqfigÓu eqpukfgtcvkqp qh yjcv rqukvkqpu. qt lqd encuukhkecvkqpu. Fkuvtkev Nqfig 3 kpvgpfgf vq

eqpvtkdwvg qp dgjcnh qh cu c Eqpvtkdwvkpi Gornq{gt vq vjg Hwpf cpf vq cum yjcv rqukvkqpu. qt lqd

encuukhkecvkqpu. ygtg pqp/eqnngevkxgn{ dctickpgf gornq{ggu qh Fkuvtkev Nqfig 3 cv vkogu tgngxcpv vq

]rnckpvkhhÓu_ crrgcn0Ñ+0 Dwv vjgug hcevu yqwnf pqv uwhhkeg vq uvcvg c encko vjcv Fkuvtkev Nqfig 3 ku c

hkfwekct{ wpfgt GTKUC dgecwug vjg Ð]c_rrnkecvkqp qh twngu fgvgtokpkpi gnkikdknkv{Ñ wpfgt c rncp ku

rwtgn{ okpkuvgtkcn cpf vjwu. pqv c hkfwekct{ cev0 See 4; E0H0T0 ¸ 472;097/: *FÎ4+4= see also Harris 

v. Koenig. 824 H0 Uwrr0 4f 5;. 87 *F0F0E0 422;+ *ÐOgtg kphnwgpeg qxgt c hkfwekct{Óu fgekukqpu

4 Vjg Fgrctvogpv qh Ncdqt jcu kfgpvkhkgf okpkuvgtkcn cevu vjcv fq pqv swcnkh{ cu hkfwekct{
cevkxkvkgu ykvj tgictf vq rncp cfokpkuvtcvkqp cpf ocpcigogpv. uwej cu<

*3+ Crrnkecvkqp qh twngu fgvgtokpkpi gnkikdknkv{ hqt rctvkekrcvkqp qt dgpghkvu=
*4+ Ecnewncvkqp qh ugtxkegu cpf eqorgpucvkqp etgfkvu hqt dgpghkvu=
*5+ Rtgrctcvkqp qh gornq{gg eqoowpkecvkqpu ocvgtkcn=
*6+ Ockpvgpcpeg qh rctvkekrcpvuÓ ugtxkeg cpf gornq{ogpv tgeqtfu=
*7+ Rtgrctcvkqp qh tgrqtvu tgswktgf d{ iqxgtpogpv cigpekgu=
*8+ Ecnewncvkqp qh dgpghkvu=
*9+ Qtkgpvcvkqp qh pgy rctvkekrcpvu cpf cfxkukpi rctvkekrcpvu qh vjgkt tkijvu
cpf qrvkqpu wpfgt vjg rncp=
*:+ Eqnngevkqp qh eqpvtkdwvkqpu cpf crrnkecvkqp qh eqpvtkdwvkqpu cu rtqxkfgf
kp vjg rncp=
*;+ Rtgrctcvkqp qh tgrqtvu eqpegtpkpi rctvkekrcpvuÓ dgpghkvu=
*32+ Rtqeguukpi qh enckou= cpf
*33+ Ocmkpi tgeqoogpfcvkqpu vq qvjgtu hqt fgekukqpu ykvj tgurgev vq rncp
cfokpkuvtcvkqp0

4; E0H0T0 ¸ 472;097/: *F/4+0
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tgictfkpi c rncp ku pqv gpqwij vq eqpuvkvwvg fkuetgvkqpct{ eqpvtqn. vtkiigtkpi GTKUC nkcdknkv{0Ñ+.

swqvkpi Int’l Bhd. of Painters & Allied Trades Union & Indus. Pension Fund v. Duval. ;47 H0

Uwrr0 :37. :4: *F0F0E0 3;;8+0 Ukpeg rnckpvkhh jcu hckngf vq rncwukdn{ cnngig vjcv Fkuvtkev Nqfig 3

ycu c hkfwekct{ wpfgt GTKUC. qt vjcv kv gzgtekugf cp{ hkfwekct{ tgurqpukdknkv{ kp rnckpvkhhÓu

gnkikdknkv{ fgvgtokpcvkqp. vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp vq fkuokuu Eqwpv KK0

KK0 FghgpfcpvÓu oqvkqp vq fkuokuu Eqwpv K yknn dg fgpkgf0

Cnvjqwij fghgpfcpv jcu oqxgf vq fkuokuu dqvj eqwpvu qp vjku dcuku. hkfwekct{ uvcvwu ku pqv

tgswktgf vq uvcvg c encko wpfgt Eqwpv K0 Vjgtghqtg. fghgpfcpvÓu oqvkqp vq fkuokuu Eqwpv K yknn dg

fgpkgf0

Rnckpvkhh dtqwijv Eqwpv K wpfgt ugevkqpu 3354*c+*3+*D+ cpf 3354*c+*5+ qh GTKUC0

Eqorn0 ̨ 380 Ugevkqp 3354*c+*3+*D+ cwvjqtk¦gu c ekxkn cevkqp vq dg dtqwijv Ðd{ c rctvkekrcpv qt

dgpghkekct{ 0 0 0 vq tgeqxgt dgpghkvu fwg vq jko wpfgt vjg vgtou qh jku rncp. vq gphqteg jku tkijvu

wpfgt vjg vgtou qh vjg rncp. qt vq enctkh{ jku tkijvu vq hwvwtg dgpghkvu wpfgt vjg vgtou qh vjg rncp0Ñ

4; W0U0E0 ¸ 3354*c+*3+*D+0 Ugevkqp 3354*c+*5+ rtqxkfgu hqt c ekxkn cevkqp d{ c rctvkekrcpv qt

dgpghkekct{ Ðvq gplqkp cp{ cev qt rtcevkeg yjkej xkqncvgu 0 0 0 vjg vgtou qh vjg rncp. qt 0 0 0 vq qdvckp

qvjgt crrtqrtkcvg gswkvcdng tgnkgh 0 0 0 vq tgftguu uwej xkqncvkqpu qt 0 0 0 vq gphqteg 0 0 0 vjg vgtou qh

vjg rncp0Ñ ¸ 3354*c+*5+0

Vjg Uwrtgog Eqwtv jcu fguetkdgf ugevkqp 3354*c+ cu c Ðeqortgjgpukxg ekxkn gphqtegogpv

uejgogÑ vjcv ku Ðtgncvkxgn{ uvtckijvhqtyctf0Ñ Aetna Health Inc. v. Davila. 764 W0U0 422. 42:Î32

*4226+. swqvkpi Pilot Life Ins. Co. v. Dedeaux. 6:3 W0U0 63. 76 *3;:9+0

Kh c rctvkekrcpv qt dgpghkekct{ dgnkgxgu vjcv dgpghkvu rtqokugf vq jko wpfgt
vjg vgtou qh vjg rncp ctg pqv rtqxkfgf. jg ecp dtkpi uwkv uggmkpi rtqxkukqp
qh vjqug dgpghkvu0 C rctvkekrcpv qt dgpghkekct{ ecp cnuq dtkpi uwkv igpgtkecnn{
vq Ðgphqteg jku tkijvuÑ wpfgt vjg rncp. qt vq enctkh{ cp{ qh jku tkijvu vq hwvwtg
dgpghkvu0



:

Id. cv 4320 Vjg Eqwtv ygpv qp vq gzrnckp vjcv Ð]v_jg ukz ectghwnn{ kpvgitcvgf ekxkn gphqtegogpv

rtqxkukqpu hqwpf kp ]vjku ugevkqp_ qh vjg uvcvwvg cu hkpcnn{ gpcevgf rtqxkfg uvtqpi gxkfgpeg vjcv

Eqpitguu fkf not kpvgpf vq cwvjqtk¦g qvjgt tgogfkgu vjcv kv ukorn{ hqtiqv vq kpeqtrqtcvg gzrtguun{0Ñ

Id. cv 42;. swqvkpi Pilot Life Ins. Co.. 6:3 W0U0 cv 76 *gorjcuku kp qtkikpcn+0

Urgekhkecnn{ cfftguukpi Ugevkqp 3354*c+*5+. vjg Uwrtgog Eqwtv jcu jgnf vjcv vjku ugevkqp

Ðcfokvu qh pq nkokv 0 0 0 qp vjg wpkxgtug qh rquukdng fghgpfcpvu.Ñ cpf kpuvgcf ku hqewugf Ðqp

tgftguukpi vjg Òact or practiceyjkej xkqncvgu cp{ rtqxkukqpÓÑ qh GTKUC0 Harris Tr. & Sav. Bank 

v. Salomon Smith Barney, Inc.. 752 W0U0 45:. 468 *4222+. swqvkpi 4; W0U0E0 ¸ 3354*c+*5+

*gorjcuku kp qtkikpcn+= see id. cv 469 *Ð]F_ghgpfcpv uvcvwu wpfgt ¸ ]3354_*c+*5+ oc{ ctkug htqo

fwvkgu korqugf d{ ¸ ]3354_*c+*5+ kvugnh. cpf jgpeg fqgu pqv vwtp qp yjgvjgt vjg fghgpfcpv ku

gzrtguun{ uwdlgev vq c fwv{ wpfgt qpg qh GTKUCÓu uwduvcpvkxg rtqxkukqpu0Ñ+0 Vjg Eqwtv gorjcuk¦gf

vjcv Ð]q_vjgt rtqxkukqpu qh GTKUC. d{ eqpvtcuv. fq gzrtguun{ cfftguu yjq oc{ dg c fghgpfcpv.Ñ

cpf vjcv Ð]k_p nkijv qh EqpitguuÓ rtgekukqp kp vjgug tgurgevu.Ñ kv ku rtqrgt vq Ðcuuwog vjcv EqpitguuÓ

hcknwtg vq urgekh{ rtqrgt fghgpfcpvu 0 0 0 ycu kpvgpvkqpcn0Ñ Id. cv 468Î690

Ukpeg pgkvjgt rtqxkukqp qh vjg uvcvwvg gzrtguun{ kfgpvkhkgu c rtqrgt fghgpfcpv. vjg Eqwtv yknn

pqv tgcf c vgto kpvq vjg uvcvwvg vjcv ku pqv rtgugpv0 Uq. rnckpvkhhÓu hcknwtg vq cnngig hcevu vq ujqy vjcv

fghgpfcpv ku c hkfwekct{ fqgu pqv rtgenwfg Eqwpv K htqo iqkpi hqtyctf cickpuv vjg wpkqp cv vjku

vkog0



;

EQPENWUKQP

Hqt cnn qh vjgug tgcuqpu. vjg Eqwtv yknn fkuokuu vjg enckou kp Eqwpv KK cickpuv Fkuvtkev Nqfig

3. cpf vjg tgockpfgt qh vjg ecug yknn iq hqtyctf0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Pqxgodgt 8. 4239


