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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHARON WADE,
Plaintiff,
V. Civil Action No. 17-1258RMC)
DISTRICT OF COLUMBIA ,

Defendant.

M~ e T

MEMORANDUM OPINION

What are the responsibilities of the District of Columbia Public Schools in
fulfilling the express terms of a student’s Individualized EducatiogrBn®? The Individuals
with Disabilities Education Act assures parents that the public school system wiltheac
child with a learning disability, even if it means putting the child in a privateotelteere his
needs can be mein this case, thBistrict of Columbia Public Swols admi that itfailed to
provide the full number of hours of specialized education J.W. ndedido yearsbeyond
that, however, an independdmaring officer decidedhait J.W.’s social maladjustmenit his
disability, accounted for his refusato attend classes regularlytorobtain behavioral
counseling.A limited remedy was awarded.W.’s mother, Charon Wade, appeals, arguing that
the hearing officer blamed her child for his own disability.

. FACTS

Ms. Wade appeals from a Hearing OfficeetBrmination (HOD) that partly
rejected her claim that th&istrict of Columbia Public Schools (DCPS) violated the Individuals
with Disabilities Edication Act (IDEA), 20 U.S.C. § 1406 seq., by failing to provide her son

J.W. with a free appropriate public education (FAPE). IDEA provides that atyygumrieved
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by an HOD may seek redress through a civil action in state or federal whwat.8§1415(i)(2).
Ms. Wade asks th€ourt to find that J.W. was denied a FAPE inlalwaysallegedin the
Complaint and to ordddCPSto fund appropriate compensatory education for any denial of
FAPE not already remedidny the HOD She also seeks any other relief deestpdtable. See
Notice of Withdrawa(Notice) [Dkt. 15] at 2*

J.W. isaDistrict of Colunbia resident. HOD, AR at 62 He has been receiving
special education services since 2009, accorditiget&pecial Education Data SysteRinal
Eligibility Determination RepofFEDR), AR at 383. He has been diagnosed with Specific
Learning Disability(SLD), which impacts his skills in math, written expression, and reading, as
well as his emotional/social/behavioral developmé&i81/14 IEP, AR at 46-49; FEDR, AR at
374. His diagnosis means tha&.is considered a “child ith a disability” under IDEA,

34 C.F.R. § 300.8(c)(10)(i), and that he is entitled ttEdh 1d. § 300.323.In relevant parthis
school placement history as follows:

e Friendship Public Charter School, Woodridge Middlé"-G8ade (2013-2014

school yea);

e Cesar Chavez Public Charter School, Capitol Hill Campu&Grade (2014-

2015school year,)

1 According to her Notice of Withdrawal, Ms. Wade is no longer seeking two formkesf re
previously requested in her summary judgment motion: (1) an order specifytitigetlstudent
requires anndividualized Education ProgrartEf) and corresponding placement that provides
at least 27.5 instructional hoyser weekoutside general education and a Least Restrictive
Environment at a separate special education day school; and (2) an order to place did f

at New Beginnings Vocational School, with transportation. Notice at 1.

2 Citations to the Administrative Record [Dkt. 14] reflect the document title and the
administrative record page number.



e Dunbar Senior High School —%@Grade (2015-2016 schogta), 11" Grade
(2016-2017%school yeady, 12" Grade (2017-2018chool yeax®

3/31/14 IEPAR at40-54; 10/16/14 Mltidisciplinary Team (MDTMeeting Notes, AR &5-
86; 1/12/15 IEP Annual Progress Report, AB&fL00; 12/6/16 Dunbar HS Report Cdkdade
11, AR at364;Hr'g Tr., C. Wade AR at654.

While J.W. was enrolled at Friendship Public Charter Schoakdsved27.5
hours of specialized instruction and 1 hour of behavioral support services peasregkired
by hislEP. HOD, AR at 6; 3/31/14 IEP, AR at 40-49. As part of his transition from middle
school to high school, Ms. Wade agreed to waive the requirements of J.W.’s |IEP so thdtlhe c
attend Cesar Chavez Public Charter Sci@apitol Hill (Chavez) 10/16/14 Parent Letter of
Informed Placement Decision, AR at 60. Chavez agreed to provide J.W. with 1®&oweek
of specializednstruction inside a general education setting, andut per week of “related
service$ outside the general education settimg. Ms. Wadeplaced J.W. aChavezwith the
understanding that the school would “do all that they could and pull out all the possible things
that they could have to work with [J.W.] as best as possible.” Hr'g Tr., C. Wade, AR 85654-
It was understood that if J.W. did not make progress at ChavdERheam would reconvene to
discuss a new location of serviced)/16/14 MDT Meeting Note&R at 57.

On March 17, 2015 fier meeting numens times during the school year, J.W.’s
IEP Teant concluded that J.W. required 27.5 hours of specialized instruction outside general

educatioreach weeland 240 minutes (4 hours) per month of behavioral support seashes

3 J.W. was also placed at the Department of Youth Rehabilitation Services’ YautbeS
Center (YSC) for some period in early 201%e YSC Report on Student Progress, AR at 343.

4 IDEA sets out the requirements famlEP Team the composition of the Chavez IEP Team and
J.W.’s education at Chavez aretatissue. See 34 C.F.R. § 300.321.

3



was ot making adequate progressthegeneral educatiosetting” 3/17/15 Multidisciplinary
Team Meeting Note#AR at122, seealso 3/17/15 IEPAR at101-18. It was determined that he
“required small group instruction as he continued to struggle to master grade désehhand
standards, because of task avoidance, low frustration tolerance and impropeomiass
behaviors.” 3/17/15 IEP, AR at 110.

On Mard 20, 2015, DCPS engaged in a least restrictive environment assessment
(LRE), in which they assessed J.W. with the aim of finding a placement to meets. LRE
Classroom Observation Tool, AR at 129-1¥3CPSalso completed a Functional Behavior
Assessment-BA) of J.W. on April 17, 2015 and the IEP team reviewed it at a meeting on May
5, 2015. Thé-BA stated that J.W. “does better in small group settivigsre a teacher can work
with him individually to ensure he understands the matéraBA, AR at 13639.

Ms. Wade received a letttom DCPSon July 14, 2015tating,“while no IEP
revisions are being proposed as part of this letter, Dunfagin]F6[chool] is the DCPS school
that has the programming in place moget J.Ws] IEP needs.”Location ofServices (LOS)
letter,AR at 144. It further explained, “[J.W.’s] location is changing for the 2015-2016 School
Year because Dunbar HS is the closest school[thig)required specialized program and has
space available in the Specific Leami@upport classroom.Id. The partieslisagreeabout
whetherthis location of services letteras presentetb Ms. Wade as an option or a requirement.
However,it is undisputed that J.Vétarted aDunbar High School in the fall of 2015d.
Accordingto DCPS documentation, the Specific Learning Support (SLS) program is for students
with learning disabilities or challenges “where behavior is not the primarydimpat to access
the general education curriculimSee Special Education Programs & Resmes Guide for

Families, School Year 2017-20{Besource Guide) at 18vailable at https://dcps.dc.gov/sites/



default/files/dcgites/dcps/publication/attachments/Family%20Programs%20and%20Ra86urce

20Guide%2017-18_0.pdf (last visited August 13, 2018he Resource Guide explains various

terms and policies that are relevant here:

Most DCPS students can be served in the general education (regular)
classroom, in a Learning Lab orarfull-time classroom.

“Inside of general education” means that the sgieeid instruction and

related services for students with disabilities will be served while they are
with their peers without disabilities in the general classroom.

“Outside of general education” refers to all specialized instruction and
services that arerpvided to a class or grouping made up entirely of students
with disabilities. Students with less than 20 hours of specialized instruction
outside of general education in their IEPs typically receive services in a
Learning Lab, also referred to as a reaseuroom or pullbut services.

DCPS’s fulttime, districtwide classrooms provide specialized support to
students with 20 or more hours of specialized instruction outside of general
education in their IEP. Our full-time classrooms are designed to givee mor

support to students with disabilities who have a high level of need.

See Resource Guidat 3.

5> The Court takes judicial notice of this publicly available DCR&hure, as the accuracy of
DCPS'’s policies as published in its own brochure cannot reasonably be quesHeiédd. R.
Evid. 201(c);see also Washington Post v. Robinson, 935 F.2d 282 (D.C. Cir. 1991) (taking
judicial notice of newspaper articles iretidVashington, D.C. areadgee v. Muskie, 629 F.2d 80,
81 n. 1, 90 (D.CCir. 1980) (taking judicial notice of facts generally known because of
newspaper articles)A copy is in the court files.
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From the fall of 2015 when he was placed at Dunbar until January 17, 2017,
J.W.’s IERs specified that he need@d.5 hours per week specializednstruction outside of
general educationSee 9/29/15 IEPAR at 162-78; 10/2/15 Amended IEP, AR at 179-96;
3/18/16 IEP, AR at 282-303; 5/18/16 Amended IEP, AR at 315-37. “An IEP with 27.5 hours of
specialized instruction outside of general education requires all classes ng@uoddemic and
non-academic such as electives, to be with only special education studsmtspl.[Dkt. 1]

1 29% J.W.’SIEP was revisedrmJanuary 17, 2017, teducel.W.’s specialized education
requiremento 20 hours per weeBecausehat was all Dunbar had provided and could provide.
1/17/17 IEPAR at 390-407.Ms. Wadetestified that she was unaware that J.W.’s IEP had been
changed until éatermeetingat the school, and that she did not agree to the ch&i@P, AR

at8; Hr'g Tr., C. Wade, AR at 684-85.

On March 13, 201M/s. Wadefiled a due process complaimder IDEA
challenginghe reduction irspecial educatiohours for J.W. and his placement at Duntaue
Process Complaint Notice RAat409-24. DCPSresponded on March 29, 201DCPS
Response to Due Process ComplakiR at434-42. The school held a resolution session on
March 29, 2017, buhe parties were unable resolve the matter3/29/17 Resolution Period
Disposition Form (Resolution FormAR at443-47. The matter was then presented at a hearing
before a hearing officarn May 22 and 24, 2017. Thearing officerendered thélearing
Officer Determinatioron June 10, 2017HOD, AR at 323.

The HOD reached three “conclusions of lawl) KMs. Wade stablished g@rima

facie case that DCPBad denied J.W. BAPE by failing to provide an appropriate educational

% Incredibly, DCPS answered this statement in paragraph 29 of the Complaint veitatémeent
“[t]he District lacks sufficient information to admit or deny the factual allegatiotisisn
paragraph.”Answer [Dkt. 5]1 29. The Court deems Complanatragaph 29 to be conceded.
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placement for him in 2015-2016 and 2016-2017, when his IEPs required 27.5 hours per week
outside of general education; (2) however, Ms. Wade had not shadCPS failed to

implement J.W.’s IEBrior to January 2017 because the “proportion of what Student was
actually missing did not rise to the level of materialayid “any failure to provide services was
deminimis’; and(3) Ms. Wade made prima facie showing that J.W.’danuaryl7, 20171EP

denied him &APEbut DCPS shoedthat the IEP was appropriate under the circumstances.
HOD, AR at 1227. The Hearing Officer awarded 50 hours of compensatory education to J.W.
for the denibiof FAPE. Id. at18.

The Complaint in this matter was filed on June 27, 2(88.Compl. Count |
allegesthat DCPS failed to provide an appropriate placement for J.W. for the 2015-2016 and
2016-2017 school years. Count Il alleges that DCPS failed to implement J. W/ fioi&

August 2015 through the date of the Due Process Heaendviay 24, 2017.Count Il alleges
that DCPSailed to develop an appropriate IEP for J.W. in January 2017, iwhehhis
specidized instruction outside general education from 27.5 hours per week to 20 hours.

. LEGAL STANDARD
A. IDEA

“The Individuals with Disabilities Education Act (IDEA or Act) offers States
federal funds to assist in educating children with disadslit Endrew F. ex rel. Joseph F. v.
Douglas County School Dist. RE-1, 137 S. Ct. 988 (2017) (citing 84 Stat. 175, as amended, 20
U.S.C. 8§ 140@t seq.). Under IDEA a stateaeceiving funds must provideFeAPEto all eligible
children. 20 U.S.C. § 1412)(1) see also Leggett v. District of Columbia, 793 F.3d 59, 62 (D.C.
Cir. 2015) (Every child with a disability in this country is entitled to a ‘free appropriate publi
education,” or FAPE.")djtation omittedl. Children detemined eligible for special education

services under the Act receive I&P, which provides the blueprint for the special education and
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related service® be provided, which must be “tailored to the unique needs” of each eligible
child and updated regulgr Bd. of Ed. of Hendrick Hudson Cen. Sch. Dist., Westchester Cty v.
Rowley, 458 U.S. 176, 181 (1982) (To qualify under IDEA, states must have in effect “a policy
that assures all handicapped children the right to a ‘free appropriate pubbti@adtevhich
policy must be tailored to the unique needs of the handicapped child by means of an ; . . IEP.)
see also Henry v. District of Columbia, 750 F. Supp. 2d 94, 96 (D.D.C. 2010} 4tion omitted).

As this district has recently noted, “aware that schools had all too often denied
[children with disabilities] appropriate educations without in any way consuhlgigparents,
Congress repeatedly emphasized througfiBEA] the importance and indeed the necessity of
parental participatiomiboth the development of the IEP and any subsequent assessments of its
effectiveness.”Middleton v. District of Columbia, No. 17-88, 2018 WL 2582591, at *2 (D.D.C.
June 4, 2018)cfting Honig v. Doe, 484 U.S. 305, 311 (1988))DEA establisheprocedures
that provide parents with “both an opportunity for meaningful input intdealisions affecting
their child’s education and the right to seek review of any decisions they think inappropriate.”
Honig, 484 U.S. at 311.

B. Due Process Hearing

If aparent ofa student with a disability dissatisfied wth a school district or
agencys “identification, evaluation, or educational placement of the child, or the provisen of
free appropriate public education to such child,” 20 U.S.C. § 1415(b)(6), IDEA entitlesathem t
present their arguments in an “impartial due process hearth@"1415(f). At that hearing, the
parties may present evidence argeat testimony about the chikleducational and functional
needs.ld. 8 1415(f), (h).After the hearing, amdependent hearing officessues a HOD,
which determinesvhethera school district denied the student a FAPE and, ibistersan

appropriate remedyld. 8 1415(f)(3)(E)see also B.D. v. District of Columbia, 817 F.3d 792,
8



798 (D.C. Cir. 2016) Any party aygrieved by the hearing officardetermination may bring a
civil action in state or federal cour0 U.S.C. 8 1415(i)(2).

C. Review of Hearing Officer's Conclusions and Analysis of the Record

Although motions for review of aHOD are styled as motions for summary
judgment, the court does not follow “a true summary judgmertggoiure.” L.R.L. ex rel. Lomax
v. District of Columbia, 896 F. Supp. 2d 69, 73 (D.D.C. 2012) (citation omittéd$tead, a
motion for summary judgment in this context operates as a motion for judgment on tide reco
and on any additional evidenpeesented by the partie®.R. ex rel. Robinson v. District of
Columbia, 637 F. Supp. 2d 11, 16 (D.D.C. 2009). As neither party provided addigoeidence
in this case, the motion for summary judgment “is simply the procedural vehieskiog the
judge to decide the case on the basis of the administrative re€@C. v. District of
Columbia, 164 F. Supp. 3d 35, 44 (D.D.C. 2016) (citation omitted).

A party challenging a hearing officer’'s administrative determination “niustat
take on the burden of persuading the court that the hearing officer was wBeadcérkam v.
McKenzie, 862 F.2d 884, 887 (D.Cir. 1989). “While the court must make an independent
determinaibn, the court also should gideie weighto the decision of the hearindficer and
should afford some deference to the expertise of the hearing officer anddbkedgtibials.”
D.K. v. District of Columbia, 983 F. Supp. 2d 138, 144 (D.D.C. 2013) (citation omitted).
However, the Courffords less deference HODsin the context of IDEA than is conventional
in administrative proceeding&eid ex rel. Reid v. District of Columbia, 401 F.3d 516, 521 (D.C.
Cir. 2005). “A hearing decision without reasoned and specific findings desdtiees li
deference Id.

In IDEA casesthe Court has broad discretion to fashion appropriate relief under

the Act 20 U.S.C. 8415(i)(2)(B)(ii), (iii) (requiringtrial courtsto “grant such relief as the
9



court determines is appropridjesee also Florence County Sch. Dist. Four v. Carter, 510 U.S.
7, 15-16, (1993).
. ANALYSIS

Ms. Wade advances two basic complaints about J.W.’s education at [ligbar
School. First, Dunbar failed to provide 27.5 hours per week of special education outside general
education and seconitifailed to povide a small and more structured educational environment,
both of which were required by J.WIEPsdated March 17, 2015, September 25, 2015, and
March 18, 2016. Ms. Wade also complains that the IEP developed on January Wag017
inappropriate because it reduced J.W.’s specializgductionoutside general education from
27.5 hours each week to 20 hours each week, because that was all Dunbar could provide.
Further, Ms. Wade complains that Dunbar did not provide the behavioral counseling that J.W.
needed, per his IEPs.

Thehearing officeragreed in part and disagreed in p&te recognized that
Dunbarhad failedto afford J.W. the required hours of special education outside general
education classdsefore January 2017 but attributed J.W.’s lackaz#demic progress to his
social maladjustment and not to his disabiliys to J.W.’s hours in class, ketermined:

[Dunbar] could not provide Student with 27.5 hours/week of

specialized instruction outside general education. Special Education

Coordindor acknowledged that [Dunbar] doesn't provide electives

outside general education, so that [it] was out of compliance with

Student’s IEP, an understanding shared by Educational Advocate
and [Community Based InterventioBhse Manager.

HOD, AR at 7(citations omitted) In the Location of Services lettddCPS told J.W.’s mother
that Dunbar “has the programmimgplace to meet” J.W.’'seeds and that “no IEP revisions”
wereproposed when he entered Dunba®S letter, AR at144. However,Dunbar nger

fulfilled the requirements of J.W.’s IEP; his noare classes wemdwaystaught in a general

10



education settingDespite J.W.’s specific need far.5 hours per week of specialized education,
Dunbarapparentlyhad no “fulltime, districtwide classroos [to] provide specialized support to
students with 20 or more hours of specialized instruction outside of general education in their
IEP,” see Resource Guideandthereforewas never able to satisfy J.W.’s IEP until it dropped 7.5
hours of specialized education from his IEP in January 2017.

What cannot be overlooked is that J.W.’s E$brequired 240 minutes (4 hours)
per month in behavioral counseling but J.W. increasingly became defiawaandwilling to
participate in such counselimg his secad yearat Dunbar. DCPS was attentive to this problem
and changed his social worker in an effort to engage J.W., but to no avail. Hr'g Tr., B. Young,
AR at 960-61 (Special Education Coordinator’s testimony regarding change invgmrgier).
J.W.told Dunbar: ttold ya’ll in that meeting my mother and lawyer came to, | am not going to
counseling at all.” Behavioral Support ServiB&S) Tracker, AR at 218.J.W. also
increasinglyabsented himself from classes, wandering the halls or talkinignals in the
cafeteria. Again, DCPS made multiple efforts to get J&/school (arranging for him to be
transporteylandto class but he would leave the classrooifhe HOD attributed his poor grades
to his voluntary failure to attend classes and not to the failure of Dunbar tothdfgpecial
education requirements of his IEFOD, AR at 1318.

The Court understands the reasoning behind the HOD but respectfully disagrees.
It is not possible on the record here to find that Dunbar was a correct placement fookhW. f
the very beginning. It was predictable that Dunbar would nevableeo satisfy the
requirements of J.W.’s IEPSs, either as to hours of special educatiside a general education
classroonor small class sizdsr all courses His needs for both were clearly stat&d17/15

IEP, AR at 10118 (J.W. ‘tequires small group specialized instruction as he continues to struggle
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to master grade level material and standgrdd/29/15 IEP, AR at 162-78 (J.W. “requires small
group speciatied instruction as he continues to struggle to master grade level material and
standards.”); 3/18/16 IEP, AR at 282-303 (J.W. “requires small group specialized iostasct
he continues to struggle to master grade level material and staf)dards

The Gurt agrees with thiearing officethat DCPS denied J.W. a FARE the
2015-2016 and 2016-20k¢hool yearsintil January 17, 2017. In addition, the Court finds that
DCPS failed to provide J.W. with a FAPE during temainde of the 2016-2017 schogear,
during the dates J.W. was enrolled at Dunbar, due to the reduction of special education hours in
J.W.'s January 17, 2017 IEP. In light of these findings, the Court will adjust tieelyem

A. Claim One: Failure to Provide an Appropriate Educational Hacement

Ms. Wadealleges that DCPS failed to make an appropriate educational placement
for J.W. when it placed him at Dunbar, and thatitbaring officererred in providing onlyde
minimus [sic] compensatory education.” Pl.’s Mot. for Sumn(PJ.’s Mot.) [Dkt. 8] at 9.

When he entereBunbar, J.W.’s IEP required 27.5 hours week of specializedhstruction

outside of general educatioma smaklclass setting where he could get -@meone teacher
attention Instead, J.W. received 20 hours per wafespecializednstructionand participated in
electivesn general educatiofor the entirety of his enrollment at Dunbar. Mr. You8gecial
Education Coordinator at Dunbé#estifiedthat J.W. never received the full services prescribed
in his 27.5-hour IEP until the IEP was changed on 1/17/17 because it was “out of conipliance
Hr'g Tr., B. Young, AR at 1026-29.

As a preliminary matter, thdOD noted that “DCPS considers 20 hours\peek
of specialized instruction outside general education to be full-time and only mr@@d®ours at
[Dunbar], notwithstanding the 27.5 hours on [J.W.’s] IEFOD, AR at 14 DCPS provides no

pedagogidasisto support this opinionWhenits opinionconflicts with thespecific terms of an
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IEP, especially whetthe IEP is ignoredbr yearswhat DCPS “considers” is irrelevant amlist
yield to the requirements of a child’s educatidmthe pastpther students in the District have
had IEPs prescribing significantly more than 20 hours per wetskde general educatiofee,
e.g., Johnson v. District of Columbia, 962 F. Supp. 2d 263, 265 (D.D.C. 20{8udent’s IEP
provided for 31 hours of specialized instructio®)B. v. District of Columbia, 78 F. Supp. 3d
109, 112 (D.D.C. 2015) (student’s IEP provided for 31 hours of specialized instruction);
Middleton, 2018 WL 2582591at *3 (student’s IEP provided for between 25 and 27 hours of
specialized instruction)One assumes they were not similarly capped at 20 hours.

What DCPS essentially adisj by considering 20 hours of specialized education
to be “full-time,” isthat the school system may regularly fail to fulfill the special needs of its
children despite the hard work of IEP teams to identify those needs. If Dunbat paovide
more than 20 hours of special education outside a general education settinthat fsems
demonstrated on this record but as to which the Court makes no specific finding, DCPS cannot
place students at Dunbar who have such needs. The Court tdotsaring Offices
determinatiorthat“27.5 hours outside of general education differs substantially from 20 hours,
and should not be treated as indistinguishdble-time’ IEPs.” HOD, AR at 14. Howevelthis
Court does not agree with the HOD's further conclusion that the absence of 7.5 hoursabf speci
education each week wasl@minimis violation.

Thebenchmark under IDEA for determining the appropriateness of a student’s
educational placemerand thus whether the student was provided a FARRat DCPS “must
place the student in a setting that is capable of fulfilling theesit’'s IEP.”Johnson, 962 F.

Syop. 2d at 267. The Court concuvigh the hearing officer’sinding that DCPS placed J.W. at

Dunbar even though Dunbaever metis IEP requirements at any time he was a student there
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Se HOD, AR at 14 seealso 3/17/15 IEP, AR at 101-18; 9/29/15 IEP, AR at 162-78; 3/18/16
IEP, AR at282-303. As the hearing officer explainethere, quite simply, [Dunbar] could not
fully implement [J.W.’s] IEP” HOD, AR at 14 This failure was not “an inconsequential, short
term problem, but continued . far nearly a year and a halfld. J.W. was denied minimum
of 7.5 hours per week of the specialized education mandated by hifofERs entirety of the
2015-2016 school year, and for the 2016-2017 school year until aintgdeinentation othe
1/17/171EP.

While the Court agrees withehearing officer'sfinding that DCPS denied J.W. a
FAPE with respect to his educational plaestrat Dunbar and for the entire time he attended
Dunbar the relief ordered wasadequatéo address the breadth and length of the denial
FAPE that is shown and admitted by DGiR8e Compensatory education is an award of
services “to be providedgspectively to compensate for a past deficient progrdreid ex rel.
Reid v. District of Columbia, 401 F.3d 516, 522-23 (D.C. Cir. 2005) (cit@gex rel. RG v. Fort
Bragg Dependent Schs., 343 F.3d 295, 308 (4th Cir. 2003)). Such an award “involves
discretionary, prospective, injunctive relief crafted by a court to remédy might be termed an
education deficit created by an educational agency’s failure over a gived pktime to
provide a FAPE to a studentld. at 523.

DCPS provides annual calendars on their website, which detail the number of
“Student Days” per term and per year. Inthe 2015-2016 school year, there were 181 Stude
Days.! Divided into five-day weeks, this constitutes approximately 36 school weeksmer ter

This means that DCPS failed to provide J.W. approximately 271 hours of specializetbaducat

" See District of Columbia Public Schools 2015-2016 School Calendar,
https://dcps.dc.gov/sites/default/files/dc/sites/dcps/publication/attachmenS#ZIIS Y 15
16%20Small%20Calendar%?20Final.pdf (last visited Aug. 20, 2018).
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to which he was entitled during the 202816 school year, and another approxima2&ly hours
during 2016-2017 school yeér.

While the Court is cognizant that compensatory dggeare not subject to a
“cookie cutter approach,” or “mechanical haaunting,” the “ultimate award must be
reasonably calculated to provide the educational benefits that likely woulddwauedafrom
special education services the school district should have supplied in the first Reick 401
F.3d at 524.The Court finds that théearing officer'saward of 50 hours of mentorisgrvices
with any unneeded hours available for academic tutoring, is insufficient to ptbeide
educational benefitSCPS denied J.Wy failing to provide him an appropriate placement
during theyears he was at Dunbar

B. Claim Two: Failure to Implement IEPs from 3/17/15, 9/29/15, and

3/18/16, Behavioral Support Services from October 2016 to March 2017,

and Behavioral Intervention Plan/Behavior Trackers from December
2016 until March 2017.

Ms. Wadealleges that DCPS denied J.W. a FAPE by failing to implement (a) his
full 27.5 hours per week of specialized instrucibanside general education frahe 3/17/15,
9/29/15, an/18/16 IER; and (b) behavioral support services from October 2016 to present and
behavioral intervention plan/behavior trackers from December 2016 until March 1, 2B&7
HOD explainedthat “for a failure to implement claim, IDEA is violated only wheeschool
district deviates materially from a student’s [EFHOD, AR at 15(citing Van Duyn ex rel. Van

Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 (9th Cir. 2007)).

8 See District of Columbia Public Schools 2016-20T7aditionalSchool Calendar,
https://dcps.dc.gov/sites/default/files/dc/sites/dcps/publication/attachmentsiEN@20-
%202016-2017%20DCP S%20Traditional%20School%20Calendar®2aZ- 0.pdf(last
visited Aug. 20, 2018).
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Using this standard, the Hearing Officer found that Ms. Wade did not meet her
burden of proof because he did not consider the failure to provide “a little more than ohe-fourt
of [J.W.’s] specialized instruction” to be a deviation from J.W.’s liskAg “to the level of
materiality.” 1d. at 16 The Court disagrees. Neither DCPS norhib&ring officerprovidesany
support for the conclusion thite failure to implemer27% of J.W.’s IEP wasnmaterial or
that electives are not “of equal weight to the other 20 hours” of J.W.’s coursework and should
not have been ingicted in special education classes with small groups and immediate teacher
attention Seeid. at16. In fact, this district hasecentlyfound that a failure tanplement a
student’s IEPfully, where two of théhree classes at issuere electives, wasaterial
Middleton, 2018 WL 2582591, at *19. The student’s IERVirddleton called for27 hours of
specialized instruction per weddutthe student was enrolled in general education classes for
Music and Physical Educati@ndhis World History class was an inclusion class, containing
bothspecial and general education studehds Middleton found thatDCPShadfailed to
implement either 20% or 40% of the student’s IEP, depending on whether World Hissory wa
included, and tht this was not de minimisfailure. Id. In addition, the court notdtat “the fact
that the student was enrolled in general education courses, despite ctaanmdinehis IEP
requiring otherwise, likely compounded [the student’s] other difficulties dune@®15-2016
school year.”ld. This Court likewisdindsthatDCPS'’s failure to implenma 7.5 hours out of
J.W.’s 27.5hour IEPwas not ade minimis failure. The Couragrees with the hearindfaer
that"DCPS appeared cavalier . . . in not providing a placement to Student capable of providing

the hours outside general education that were on his IEP for a year and &ldlf, AR at 15
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The Court concludes that DCPS denied J.W. a FAPE by failing to provide more than one-four
of the specialized instruction hoyeescribedy his IEP?

With respect to the behavioral support services (BSS) issue, the hearieg offic
explained that “BSS is essential for Student to access the curriculum.” HO&, ARhe
Court agreesThehearing officer determined that J.W. “has consistently refu§sl 'Bd., and
that Dunbar “changed Student’s social worker to try to get him to accept sewiteut
success.”’ld. at 10. The record indicates that J.W. attended his weekly one-hour sessions with a
social worker throughout the 2015-2016 school yasryellas in August and September 2016.
See Service Tracker, AR at 197, 199, 200, 202, 203, 206, 208, 211]t24@pears thai.W.
began to decline his weekly session in October 2@&6id. at215-16. As with the attendance
issues addressed latesrein, the extent to which the inappropriate placement and failure to
implement J.W.’s IER fully affected his access to BSS is difficult to discern, but it is
implausible to say they are unrelatéds. Wade asserts that wh&wW. began to refuse the
sesions, he had already been denied an appropriate placement and IEP implementatiokh f
academic yearSee Pl.’s Mot. at 27. Additionally, the record indicates that there was

inconsistency in DCPS’s maintenance of his behavior tracker. THr'&. Figueroa, AR at 839.

° The parties disagree as to whether J.W. was able to participate in lunchsspedaihysical
education with his peers in a general education set@ogipare Pl.’s Mot. at 11 (“While the
LRE report recites that teachers feel he can participatpecials, cafeteria, and Physical
Education with his peers that is not reflected in the IEP, which prescribes 27.®utsinle of
general educationi)ith Def.’s Opp’n and Cross-Mofor Summ. J(Def.’s Mot.)[Dkt. 9] at 4
(“J.W.’s teachers at Ces@havez found his ‘resistance to do work’ impacted his academic
performance and that Student could ‘participate in specials, cafeteria, andit?.Bis
nondisabled peers.”). First, “specials” is not defined. Second, it was J.W.’s ladgoéss at
the inclusive environment at Cesar Chavez that resulted in a new placemds®, reguired
27.5 hours per week of class outside a general education environment, which should have
included his electives. 3/31/14 IEP, AR at 40-54; 10/17/14 Amended IEBt BR74; 3/17/15
IEP, AR at 101-18; 9/29/15 IEP, AR at 162-78; 10/2/15 Amended IEP, AR at 179-96; 3/18/16
IEP, AR at 282-303; 5/18/16 Amended IEP, AR at 315-37.
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The testimony that J.W.’s new social worker seemed to be unaware of the behai@r tr
suggests that it was not monitored by Dunbar, at least for some pkti@d.839-40. The fact
that behavioral support services weftered even ifrefused, does not ameliorate DCPS’s
failure to implement J.W.’s IEP as a clear denial of FAPIBwever, the Court agrees with the
hearing officer that J.W. refused behavi@apportservices although Dunbar made good faith
efforts to provide themThe Court finds that DCPS did not fail to implement behavioral support
services and therefore did not deny J.W. a FAPE in this regard.

C. Claim Three: Failure to Develop an Appropriate IEP on January 17,

2017 when Specialized Inguction was reduced from 27.5 hours to 20
hours.

Ms. Wadeassertghatthe reduction in J.W.’s weeklyecializednstructionhours
in the January 17, 2017 IEP was not calibrated to provide him with appropriate progress under
the circumstances, and that the hearing offecesd in finding otherwiseThe hearing officer
concluded that 20 hours per week of specialized instruction, as requidéd/ byJanuary 17,
20171EP, was “sufficient to provide appropriate progress for Student initbemstance$and
thusDCPShad rebutted/s. Wade'sprima facie evidencehatthe reduction in instructional
hours denied 8APEto J.W. HOD, AR at 17 As both parties note, the Supreme Court has held
that “to meet its substantive obligation under the IDEA, a school must offer apd&éhably
calculated to enable a child to make progress appropriate in light of thes dmitdimstances.”
Endrew F., 137 S. Ctat999.

DCPSmakes a series of representatiomsupporthe decrease ih.W.’s hoursof
special educatigrbut the argument at its core is that J.W.’s lack of progsesslirect result of
his poor classroom attendancaee Def.’s Mot. at 18.This assertion is ab at the heart of
DCPS’s response to the appropriateness of JMatement at Dunband the implementation

of his IEPswhile he attended school thel@CPS states that “J.W.’s report cards generally show
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a correlation between reduced absences and higher gradeat 18 (citing 12/5/16 Student
Support Team Meeting Attendance Plan, AR at-32;112/6/16 Dunbar HS Report CaBtade
11, AR at 354).While theargument makes common senseloés notecognize that DCPS
failed to place J.W. at a sohl that could implement the hours of special education and class
sizes required biisIEPs. This may sound like a chickamdegg (which comes first?)
problem, but the responsibility under the law lay with DCPS and it failéeé. IEPs predicted
thatDCPSs failure to fulfill its requirementsvould lead to increasingjfficulties in providing
J.W.an educationwhich is demonstrably what happened.

There is no doubt that J.W.’s behavior arldss attendance increasingly suffered
while he wasat Dunbar. However, “[c]ourts in this jurisdiction have assumed that a student may
be denied a FAPE if his educational plan does not contain sufficient interventionguatatie
address attendance issuebliddleton, 2018 WL 2582591, at *20. DCPS took soatnirable
steps to mitigate J.W.’s attendance problesespDaily Attendance Tracker, AR a45-153;
3/18/16 IEP, AR at 292; 5/18/16 Amended IEP, AR at 315 (adding transportation services to
IEP), but it failed athe most important ste@chieving an appropriate educational placement
andfully implementing J.W.’s IE® DCPS may not fail to place a studanan appropriate
school (even if a private school is needédi) to implement that student’s IERly, and then
demand thathe student shoulder the full responsibility for subsequidly related behavior or
attendance issues. If this wersitmationin which DCPS hadhade an appropriate educational
placementfully implemented].W.’s IEPincluding attempts to mitigate attendance issues, and
J.W. had refused to show up for school or attend certain clagsethelesshis case would

require a different analysi®ut that is not what happene@s the court inMiddleton, this Court
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“will not attempt to disentangle the problem of [the student’s] inappropriate platé&me his
issues with attendance; they are clearly linkeditdleton, 2018 WL 2582591, at *21.

While Defendant’s briefs spend significant space on J.W.’s attendauoes fer
which it blames J.W., theecordindicatesthatDunbar reduced.W.’s special education hours in
January 201becausehe hgh school had never been able to provideftiiehours of
specialized instructiorequired by his successive IEPs,, 27.5. Thenotes from the resolution
session anthetestimonyof Mr. Young, Special Education Coordinator at Dunbar, sugpert
assertiorthat J.W.’s IEP hours were changed because the IEP was “out of compligi@B,”

AR at7; Resolution Form, AR at 450. Mr. Young testifiethr'whatever reasons [the IEP] was
not put into compliance until we met in January [20Bfjtiat that point J.W.still required a

full time IEP out of general education which requires only 20 hours per week."TH'B.
Young, AR at 1026.Frankly, this testimony is surprisingin IEP is not “put into compliance”
until and unless it is implementad witten or changed for pedagog&asonsn a manner
sufficient to provide appropriate progress for the student under thenstancesDCPS offers
nothing beyond Mr. Young'gse dixit thata “full time IEP out of general education.requires
only 20 hours per week.”

The Court appreciates that DCPS may not be able to provide more than 20 hours
of specialized education pereek in its regular schools. That limitation on the system’s capacity
does not excuse its failure to provide a free appropriate public education beyond 20 leéurs/we
when a student has such needs, as does J.W. DCPS must place such students inia non-publ
school to fulfill its obligations under the law.

As IDEA applied hereDCPS had a responsibility to ensure that J.W. was

provided with an educational placement that could fudfllbf his IEP requirementsSee
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Johnson, 962 F. Supp. 2d at 267. Instead, DQiR®edJ.W. in a schodhat caild never
accommodate his IEP atitenchange the IEP to fit the placementhat series of events does
not support a finding that DCPS tailored J.W.’s January 2017 IEP to meet his uniquesageeds,
Rowley, 458 U.S. at 181gr that it wascalibrated tasupport J.W.’s progress at Dunb&ee

Endrew F., 137 S. Ct. at 999. The Court conclutiestthe 1/17/17IEP wasnotreasonably
calculated to enable J.\Wh make progress appropriate in light of tilckumstancesvhen it

reduced J.W.’s specialized instruction hours outside of general education from 27.5 to 20 per
week.

IV. CONCLUSION

Upon review of the administrative recondcluding the Hearing Officer
Determination, the Court finds that: (1) DCPS denied J.W. a FAPE when it did not provide an
appropriate educational placement; (2) DCPS denied J.W. a FAPEtvwhaterially failed to
implement his IEP; andB] DCPS denied J.W. a FAPE whémneduced his speciaducational
instruction hours without pedagogic suppamtlin a manner not reasonably calculated to allow
him to make progressThe Court will grantn part and deny in part Ms. Wade’s Motion for
Summary Judgment, Dkt. Summary judgment will bgranted to Ms. Wade on all claims other
than the behavioral support servicdm. The Court will grant in part ardkenyin partDCPS’s
CrossMotion for Summary Judgment, Dkt. Summary judgment will bgranted to DCP&s
to the behavioral support services claiBecauseMs. Wade has advised the Court that J.W.’s
circumstances have changed since the due process heegiNgtice, e Court willseta status

conference to discusle issue of remedy.

unasy Db, -
Date August 22, 2018

ROSEMARY M. COLLYER
United States District Judge
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