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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHANIKA MCLEAN, et al.,
Plaintiffs,

V. Case No. 17-cv-01299 (APM)

DISTRICT OF COLUMBIA,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Shanika McLeanbrings this action under the Individuals with Disabilities
Education Act (“IDEA”), 20 U.S.C88 1400et seg. She claimsthat Defendant District of
Columbia deniedherminorsonD.M. a free and appropriate public educafftfAPE”) by failing
(1) to develop an adequate Individualized Education ProgtiR”) for D.M. on May 4, 2016
and December 12, 2016, respectivigdpunts Hl); (2) to timely revise D.M.’s May 2016 IEP to
include occupational therapy services amcteased behavior support servi¢g€sunt Ill); and
(3) to develop a Behavior Intervention Plan in a timely maf@eunt 1V). See Compl., ECF No.
1, 7169-91 see also id. 142 (describing administrative due process complainifter an
administrative hearing, the hearing officer ruled that Defen@iadfulfilled its obligations under
theIDEA. Seegenerally Administrative R., ECF No. 8 [hereinafter AR], at 3-*1Plaintiff now
challenges thatuling, arguing that(1) the hearing officer applied the incorrect legal standard
evaluateD.M.’s IEPs (2) the hearing officer's determinations regardthg sufficiency ofboth

IEPs were contrary to the record eviden@nd (3)the hearing officer's decision regarding

L All page citations are to the original pagination of the Administrative Reedrich can be found in the documents
labeled ECF No. -8 through 89.
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Plaintiff's timeliness claims @as contrary toDistrict of Columbia law andhe record evidence.
See Compl. 11 43-91; PIs.” Mot. for Summ. J., ECF Ngh&einafter B.” Mot.], at 14-30.

Before thecourt are Plaintifs Motion for Summary Judgment and Defendant’s Gross
Motion for Summary JudgmeniSee generally Pls.” Mot.; Def.’s Opp’n to R$.” Mot. & Cross
Mot. for Summ. J., ECF No. 1After considering the pleadings and the full recaiexplained
below,the murt denies the parties’ crossotions for summary judgment without prejudice and
remands this matter to the hearing offifmrfurther proceedigs consistent with this Order.

l.

On remandthe hearing officer shall evaluatéhether Defendant offered IEPs that were
“reasonably calculated to enable [D.M.] to make prograppropriatein light of [his]
circumstances.”See Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist., 137 S. Ct. 988, 1001
(2017). This standard is modemanding than merely showing that D.M. has made “some”
progress.Seeid. at 99798 (rejecting the Tenth Circuit amdspondenschool district’'s argument
that the IDEA is satisfiedwhen anlEP is reasonably calculated to provide “some” benefit).
Instead Endrew F. requires a “fact-intensive inquiry’ . . . as to hovgpecially designédservices
will ultimately ‘meet[D.M.’s] unique needs”’ Davisv. District of Columbia 244 F. Supp. 3d72
39 (D.D.C. 2017)Xemphases omittedguoting Endrew F., 137 S.Ct. at 999). While courts
engaged in this inquirprimarily consider“what the school knew or reasonably should have
known of a student’s needs at the time” of an IEP’s drafting, “evidence thadgtestthe creation
of an IEP is relevant to the inquiry to whatever extent it sheds light on whathégERP was
objectively reasonable at the time it was promulgatediB. v. District of Columbia, 888 F.3d

516, 524 (D.C. Cir. 2018)nternal quotation marks omitted).



Il.
A.

Applying these principles on remand, the hearing officer shoalgh relevant facts he
eitherdid not consider or inadequatelgidressed Specifically,with respect to the May 2016 IEP,
the hearingofficer found it to be adequate based largely on testimboyn D.M.’s first-grade
teacher who recountedhat D.M.s “academis and behavior improved during the remainptr
school year] 20122016.” AR 13. Such testimony alone, however, is not enough to dettlate
the May 2016 IEP did not dery.M. a FAPE. Theteacher’s observations captured oniyva-
month snapshatf D.M.’s development from start of the IEP oMay 4, 2016, until the end of
the 2015-2016school year. That is simplyo short a time frame which to evaluate the
adequacy of the May 2016 IEP.

The hearingfficer also should have considered evideatehat happened during the fall
of thenextschool year while the May 2016 IEP remained in eff&e AR 106-09 (indicating
goals to be achieved by May 3, 20138 also Z.B., 888 F.3d at 524 D.M.’s multidisciplinary
team acknowledged at that a “major issue for [D.M. under this IEP] was regressi recoup at
the beginning of the next school ygakR 101, and D.M. clearlyregresse@lmost immediately
upon entering the second gradeor instancegduringthe first quarter ofhe second gradeD.M.
was deemed to be performing “significantly below grade level” in “reading” andifgr&
languagé and, afterthe second quarter, he remained below grade level in both categéiies.
144. Significantbehavioral problemalso manifestedmmediately at the start of ti#016-2017
school year. One of his teachers reported Ehist. “has kicked, punchedind name called his
class mates that he ‘throws papers, pencils, desks,” and that he “engages in these sggress

behaviors on most days.” AE65. An independent evaluator confirmed these behaviors during



observations of D.M. conducted in early andl+8eptemberld. (describing aggressive behaviors
during observations conducted on September 6, 9, and 16, 2016). In the end, the May 2016 IEP
cannot be evaluatdshsed solely on D.N& progress during an, at most, eigitekperiodat the
end of the first grade. The hearingofficer should consideD.M.’s regressive academic
performanceand behavioral troubles in the fall of 2016 when evaluating whether the May 2016
IEP denied D.M. a FAPE.

B.

The hearing officer also did not sufficily address key evidence with respect to the
December 2016 IEPDefendant agreeid October 20160 conduct a psychologicavaluation for
suspectedEmotional Disturbancea different disability classification AR 177, 205 Yet that
evaluation had not beertompletedby the timeevaluators developed the December 2016. IEP
AR 362. When a comprehensive psychological evaluation was finally completed im R0drz,
the evaluation found that D.M. “meets the criteria to be classifiedr ubdeA as Emotionally
Disturbed,”and recommended that he “most likely should be placed in a therapeutic school that
can better meet his neetsAR 362, 384-85. But the hearingofficer rejected this important
evidence without explanation, stating only that he “was not convinced by the testimibrey o
witness who recently conducted the evaluation of the stud&iR.15. Such a terse rejection of
expert testimony is at odds with ther€iit's recent guidance that “[sJometimes a belatedly
obtained professional opinion, for example, may suggest a longstanding problens¢habh
shouldhave but failed to identify and account for earlie.B., 888 F.3d at 526By notadequately
addressingthe recent psychologicavidence,the hearingofficer did not determine “whether
DCPS would have learned anything more or different” about D.M. with the benefit ofesticiy t

and thereforéfailed to establish a reliable baseline[DfM.’s] current needs against which to



evaluate thgDecember 2016 IER]adequacy.”ld. at 525. On remand, the hearing officer should
expressly address the findings of the March 2017 assessment.
Il.

Although the court finds some flaws in the heannfficer's decision, the court elects to
remand this matter, rather thanter judgment. The entire evidentiary record is better weighed,
against the standards set forthEmndrew F. andZ.B., in the first instancéy the hearingfficer
who heard and receivedetlevidence See Reid ex rel. Reid v. District of Columbia, 401 F.3d 516,
526 (D.C. Cir. 2005)"(l] n light of the absence of pertinent findings in the administrative record
and given that both parties previously filed crosstions for summary judgmentther than
exercising their right toreéquest consideration of additional evidence, the district court may
determine that th@ppropriate’relief is a remand to the hearing officer for further proceedings.

Accordingly, theparties’ crossmotions for summary judgment are deniedithout
prejudice and the matter is remanded to the hearing officer for further proceediagcordance
with thisopinion? See Shapirov. Paradise Valley Unified Sch. Dist. No. 69, 152 F.3d 1159, 1160
61 (9th Cir. 1998) ¢rdering district court to stay proceedings and remand to hearing offiRed);

401 F.3d at 526 (citingshapiro with approval). Furthermoreheé courthereby staysall
proceedings in this mattpending the hearing officer’s renewed determinatigse Shapiro, 152
F.3d at 116661 (holding that the district court erred in terminating action rather than gtayin
proceedings pendintpe hearing officer's decision on remgndee also id. at 1161 (“Until the
administrative proceedings are completed, th&idiourt will not have before it all the issues

that are necessary for it to render a final judgmenifje parties shall fila Joint Status Report,

21n light of the remand, the court expresses no opinion as to the meCitsiofs |1l and IV of Plaintifs Complaint.

5



on or before October 29, 2018, that updates the court regdahgirgjatus of thadministrative

procedings

A s

Dated: August30, 2018 Amit P ta
Unrited States District Judge




