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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VANTAGE COMMODITIES FINANCIAL
SERVICES |, LLC,

Plaintiff,
Case N01:17cv-01451(TNM)
V.

ASSURED RISK TRANSFER PCC, LLC,
etal.,

Defendants.

MEMORANDUM OPINION

Vantage Commaodities Financial Services |, LiGn a multimillion dollar arbitration
award againsfssured Risk Transfer PCC, LLC, or ART. Now Vantage wants the money.
Although the arbitration award represents the proceeds of a credit insurangehaART sold
to VantageART says it cannot payy itself kecause it counted on help from reinsurance
companies And the companies that reinsured ART’s liability under the insurance policy have
refused tchelp. SoVantage has sued ART atite reinsurance companiek has also sued
Willis Limited, Willis Re Inc., and WillisTowers Watson Management (Vermont), Ltdelated
companes thatvantage saysfferedART their services in captive insurance management and as
reinsurance brokers aimtermediaries The reinsurance companies and the Willis companies
have filedMotions to Dismiss Because Vantadailed to establish thedlirt’s personal
jurisdiction overthe reinsurance companies,ithidotions to Dsmiss will be grantedAnd
because/antage did nostate a contract claim but has stated sevegligence claims against

theWillis Defendantstheir Motion to Dsmisswill be granted in part and denied in part.
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l. BACKGROUND

This case began with a ser@gelated financial transactiong-irst, Vantage extended
$44 million incredit to an energy compangZompl. § 93. Second, ART insured Vantage
against the risk thahé energy company would default, up to $22 milliteh. 17. Third, the
Willis companies helped ARfeinsure 90% of its liability brokering reinsurance contracts
with severalother companies, including the seven reinsurance companies that are defendants
here! Then the energy company defaulted and went bankrdpf{ 82, 89.

Vantage submittedroof of lossto ART to collect on its insurance polidyut ART
denied the claim based on Vantage’s purported failure to comply withagecalization
requirement in that policyld. 119, 94. So Vantage presented its claim to an arbitration panel,
which determined thatantage had met its collateralization obligations and that ART owed
Vantage $22 million in damages, plus several million in intenedtcosts.Id. 1120-21, 136.
The Supreme Court of New York confirmed the award in the amount of $26,288,351.80 plus
postjudgment interest that continues to accrlde T 22.

Vantage has not received the fundis. J 24. ART told Vantage that the grassets it
has to pay the judgment are a $2.2 million letter of credit and its reinsurancespdticfe 134.
And theReinsurer Defendantsave refused to padRT, claiming that ART and the Willis
companiewiolated theterms of theeinsurance agreaamts by failingto provide them prompt

notice of Vantage’s losdd. 11139-142. Thd&einsurer Defendantsve alsaebuffed

! The defendant reinsurance companies, also referred to in the parties’ submigsiortbia
opinion as the Reinsurer Defendants, are Hannover Ruckverishcerung AG, Ramserance
Europe PLC, Syndicate 4472, Syndicate 2001, Syndicate 1206, Catlin Re Switzerland, and
Caisse Centrale DedRssurance. Compl. 3.



Vantage’s efforts to collect, claiming that Vantdge no contractual right to demand payment
directly from them Id. § 150.

Vantage has nowitned to federal court, filing adhplaint thahames ART, the seven
Reinsurer Defendants, and the three Willis companies as defeAddatsageasserts breach of
contract claims against the Reinsurer Defendantsasks the Court for daratory judgment
establishing their contractual obligatiorig. 1152-54, 162.It also assertbreach of contract
andnegligence claims against the Willis Defendarits 11163-187° The Reinsurer
Defendantdave filed two Motions to Bmiss, andhe Willis Defendantshave filed one.

Il. ANALYSIS

A. The Court Cannot ExercisePersonal Jurisdiction Over the Reinsurer
Defendants

To hear a claim against a defendant, a court must have personal jurisdictidmbver t
defendant. Mere are three requirements for a court to exercise personal jurisdictisiy thieir
state’s longarm statute must reach the defend@T.E New Media Servs. Inc. v. BellSouth
Corp.,, 199 F.3d 1343, 1347 (D.C. Cir. 200(econd, the exercise of jurisdiction must comport
with the constitutional requirements of due procdds.Third, service of summons must take
place to assethe court’s jurisdiction.Omni Capital Int’l, Ltd. v. Rudolf Wolff & Co., Ltd484
U.S. 97, 104 (1987)The plaintiff bearshe burden of establishing a basis for personal

jurisdiction. Crane v. New York Zoological Sp894 F.2d 454, 456 (D.C. Cir. 1990).

2 This Court has subject matter jurisdiction over Vantage’s claims under 28 U.S.C. § 1332
because the parties are diverse and the amount in controversy exceeds $5&eB0& Supp.
Filing.

3 Only one of the Complaint’s seven counts purports to be a claim against ART. This count
seeks declaratory judgment about the contractual rights of Vantage andtthetaah

obligations of the Reinsurer Defendantd. § 162. Vantage apparently namART only as an
interested party-not as one against whidhseeks relief.ld. § 160.



1. The District of Columbia’s Long-Arm Statute Reaches the Reinsurers

The District of Columbia’s longrm statute authorizesurts to €xercise personal
jurisdiction over a person, who acts directly or by an agent, as to a clainidbansing from
the person’s . .transacting any business in the District of Colunibi@.C. Code
8 13-423(a)(1). It also authorizes jurisdiction over persons defending againsttblatirmasse
from “contracting to insure or act as surety for or on any person, property, or riskctontr
obligation, or agreement located, executed, or to be performed within the Dis@igluohbia at
the time of contracting, unless the parties otherwise provide in wiitibgC. Code 8§ 13-
423(a)(6). Vantage argues that | have jurisdiction over the Reinsurer Defendants under both
these prongs of the loregim. Pl.’s Opp. to Reinser Defs.” Mots. Dismiss 124.

Under the insurance prong of the stat\tantage correctly observes that the Reinsurer
Defendantxontracted to insure ART, a legal persocatedin the District of Columla at the
time of contracting.ld. at 13. heReinsurer Defendants do not contest this. Insteadcthey
they arebeyond the reach of the lomgm statute because Vantaggnot assert rights under
their contracts with ARBnd sacan makeno claim arising from those contractslemo. ISO
Mot. Dismissby Caisse Centrale DeeBssurance, Hannover Ruckverishcerung AG Parther
Reinsurance Europe PLC (First Reinsurer Défiemo. ISO Mot. Dismissl4; Reply 1ISO First
Reinsurer Defs.” Mot. Dismiss6.4 But this argument goes to the merits rather than to
jurisdiction. And in any casé#helong-arm’s*“arising from” requirement is satisfied “when the
claim has a discernible relationshijg’the Districtrelated activity.| Mark Mktg. Servs., LLC v.

Geoplast S.p.A753 F. Supp. 2d 141, 157 (D.D.C. 201Blere, Vantags claim against the

4 The other Reinsurer Defendants filed a sepavtatiion to Dismissthat contests only the due
processaand serviceequirements foexercisingpersonal jurisdictionMemo. ISO Mot. Dismiss
by Syndicate 4472, Syndicate 2001, Syndicate 1206, and Catlin Re Switzerland (Second
Reinsurer Defs.” Memo. ISO Mot. Dismiss) 10.



reinsurers has a clear relationship to the reinsurers’ contracts with lARiErefore arises from
the Reinsurer Defendantsontracs to insure a person in the District and falls within the scope of
the District’s longarm statuté.
Alternatively,this Court hagurisdictionunder the “transacting any business” prohg
the statutdor the reasons explained in the due process analysis b8esrhompson Hine, LLP
v. Taieh 734 F.3d 1187, 1189 (D.C. Cir. 2013) (holding that“transacting any business”
prong ‘providgs] jurisdiction to the full extent allowed by the Due Process Clause

2. The Exercise of Jurisdiction Comports with Due Process

The Due Process Clause limitgourt’s jurisdiction to defendants who “hasertain
minimum contacts with [‘the territory of the forum,” which is to say, the geograpka under
the court’s authority,$uch that the maintenea of the suit does not offend traditional notions of
fair play and substantial justi¢elnt’l Shoe Co. v. Washingtp26 U.S. 310, 316 (1945).
Depending on the defendant’s forum contacts, a court’s personal jurisdiction over adefend
may be general, allowing the court to hear any claim against the defeodspecific, allowing
the court to hear claims against the defendant only if those claims aristh&@®fendant’s
forum contacts.Goodyear Dunlop Tires Operations, S.A. v. Bro@aéd U.S. 915, 919 (2011).

A district court may exercise general jurisdiction over all claims against a cerpora
defendant if the corporatiom*affiliations with the State are so continuous and systematic as to
render [itjessentially at homnien the territory subject to the court’s authoritpaimler AG v.

Bauman 571 U.S. 117, 761 (2014). Although the Supreme Court has not foreclosed the

> The Reinsurer Defendants also argue that they “did not do business with ART inttio¢ @is
Columbia,” citing declarations showing that they negotiated the contract rogstiyail and
phone, without meeting in the Distridtirst Reinsurer Defs.” Memo. ISO Mot. Dismit4. But
the insurance prong of the long-arm statute does not require doingssus the DistrictSee
D.C. Code § 1323(a)(6).



possibility of an “exceptional case,” courts generally consadmrporation at home only in the
place of its incorporation and in its principal place of busin€s® id& n.19. Vantage

concedes that it does not know of any facts that wouldrge/generaljurisdiction over the
Reinsurer DefendantsPl.’s Opp. to Reinsurer Defs.” Mots. Dismiss 12 n.5. And by Vantage’s
own account,ite Reinsurer Defendantge incorporated and have their principal places of
business in Germany, Ireland, the United Kingdom, Switzerland, and FranceSupl'sFiling
4-7. So | do not have general personal jurisdiction over the reinSurers.

A district court that lacks general jurisdiction &yl have specific jurisittion over
claims related to acts by which a defendant “purposefwyls itself of the privilege of
conducting activities within the forum State, thus invoking the benefits and pootedfi its
laws.” Hanson v. Denckla357 U.S. 235, 253 (1958). Purposeful availment does not require
that a defendant physically enter the forum st&erger King 471 U.S. at 476. 1t simply
“ensures that a defendant will not be haled into a jurisdiction solely as a resultlofn,
fortuitous, or attenuated contaais of the unilateral activity of another party or a third person.”
Id. at 475 (internal citations omitted.ora commercial actort is enough thathe defendant
purposefully direadits efforts toward residents of the forwtateor create continuing

obligations to forum residentdd. By tying jurisdiction to actions by the defendant that create a

® Vantage suggests in a footnote that jurisdictional discovery might reveal tiRsittsairer
Defendants do enough business in the District of Columbia to give me geneditfion. Pl.’s

Opp. to Reinsurer Defs.” Mots. Dismiss 12 n.5. But this conjecture does not provide grounds for
discovery. See FC Inv. Grp. V. IFX Markets, Lt&#29 F.3d 1087, 1094 (D.C. Cir. 2008).

’ The “transacting any business” prong of the District’s {ang statute has the full reach
permitted by the Due Process Claus@éompson Hing734 F.3d at 1189This forecloseshe
Reinsurer Defendants’ argument that the lang-statute does not reattiem because they lack
a physical presence in the District of Columbia and did not negotiate the agicswontracts
while physically present in the District. First Reinsurer Defs.” Memo.N&® Dismiss 13.



“substantial connection” with the forum state, the law ensures the fordggexdta court’s
exercise of jurisdictionld. at 474-75.

TheReinsurer Defendantse commercial actors whmurposefully directed their
activities at ART, a resident of the District of Columb&eeCompl. Ex. 4 They did so by
entering reinsurance contratisit created continuing obligationsART. See idf 52, 65-66.It
appears that ARWas domiciled in the District of Columbia when Reinsurer Defendants
contracted with it, when it paid premiums to Beinsurer Defendantand whent experienced
the risk that the reinsurance plans cederSee idEx. 4 (establishing the District of Columbia
as ART’s place of domicileee alscCompl. § 122 (referencing premiums paid by ART to
reinsurers) Thisestablishesa substantial connection betweabe Reinsurer Defendarasd the
District of Columbia thatloes not resufrom random or fortuitous occurrences and that makes it
reasonably foreseeable that a lawsuit related to the contracts lveolifdughin the District.
See Burger Kingd71 U.S. at 474-79cGee v. Int'l Life Ins. Cp355 U.S. 220, 223 (1957).

To be sureas the Reinsurer Defendamisint out,“merely entering into a contract with
an out-of-state party does not constitute the kind of purposeful availment that sabjects
defendant to the laws of the other party’s home stdfatopothis v. Windsor-Mount Joy Mut.
Ins. Co, 211 F. Supp. 3d 1, 22 (D.D.C. 201®ut “under some circumstances the terms of a

contract may well create such a substantial connection between the non-regideetfarum

8 One of the Reinsurer Defendants’ Motidadismiss describes ART as “an entity located
outside the District of Columbia” but cites no evidence to support this charaaberizBirst
Reinsurer Defs.” Memo. ISO Mot. Dismiss 15 (questioning ART’s connection toistrecDof
Columbia for due process purposes, but not under the long-arm statute). The other motion
acknowledges that ART is incorporated in the District, but cites a websditg lise address of
ART’s similarly named parent company to suggest that the company is located ivioXe
Second Reinsurer Defs.” Memo. ISO Mot. Dismiss 11 & n.8. The uncontroverted record
evidence shows that ART is domiciled and licensed in the District of Columbia. Comgl. E



that the contract alone could supply the necessary minimum contabimtipson Hineg734
F.3dat1193. Anda single insurance contrgatovidessufficientbasis for personal jurisdiction
when as herethe insurance company purposefully enters a contract with, receives payment
from, and insures a risk experienced by a forum residdnGee 355 U.Sat 223 (emphasizing
the forum state’s “manifest interest in providing effective means of refiness residents when
their insurers refuse to pay claifjissee alsd'ravelers Health Assoc. v. Va. State Corp.
Comm’n 339 U.S. 643, 647 (1950)[A] state ha a legitimate interest in all insurance policies
protecting its residents against risks, an interest which tteecgta protect even though the state
action may have repercussions beyond state.linéd. at 648 (noting the “great weight”
accorded to a state’s interest in enforcing its residents’ insurance cgntidet reinsurance
contracts fall under this rule because reinsurance is simply “insuranceui@ros companies.”
See Validus Reinsurance, Ltd. v. United Stdt®d-. Supp. 3d 225, 227 (D.D.C. 2017hus, |
have specific jurisdiction ov&fantage’s claims against tiReinsurer Defendants.

3. Vantage Has Not Assertedte Court’s Jurisdiction Through Proper Service

“Before a federal court mayxercise personal jurisdiction over a defendant, the
procedural requirement of service of summons must be satisf@uahrii Capital Int’l, Ltd. v.
Rudolf Wolff & Co., Ltd.484 U.S. 97, 104 (1987Vantagdried toservethe Reinsurer
Defendantghrough their law firm, Mendes & Mountvhich it argues watheir authorizedagent

for service of pocessunder Federal Rule of Civil Procedure 4(h]B). Pl.’s Opp. to Reinsurer



Defs.” Mots. Dismis21-22° This view finds some support in the reinsurance contracts, which
auttorize service on Mendes & Mount. Compl. ExAt. XXVI; id. Ex. 8 Art. XXVI .10

But theReinsurer Defendantienythat Mendes & Mount is their authorizagent for
service of process. 15t Reinsurer DefsMemo. ISO Mot. Dismisd45-17; Second Reinsurer
Defs.” Memo. ISO Mot. Dismis42-13. Theyclaim thatthe service provision in the reinsurance
contractsauthorizes service onlff ARTsueshe reinsurers to compel arbitration oetdorce an
arbitral award. First Reinsurer Deflemo. ISO Mot. Dismisd7; Second Reinsurer Defs.’
Memo. ISO Mot. Dismis43. Andthey are righthat the contracts’ service provision is not a
general authorization of Mendes & Mount to receive servigeaifess in all cases. The
clearest limitation on thgervice of suit provision is that it “shall not be read to conflict with or
override the obligations of the parties to arbitrate their disputes” under thaatsrarbitration
clause. Compl. Ex. 7 XXVI; id. Ex. 8 Art. XXVI.

Thus,Vantage can only serve the Reinsurer Defendantsigh Mendes & Mourift it is

entitled to rely on the service clause @ath maintain itéawsuit without violating the arbitration

¥ Vantage also makes passing reference téeittethat it served the Widl Defendants, which
Vantage alleges the Reinsurer Defendants have identified as their “interesdgents.’1d. at
21-22. But they do naiffer any reason for treatirtge Willis Defendants afe Reinsurer
Defendantagentdor service of processvhich is the only relevant agency here.

10 vantage notes that this appears to be a standard provision in policies isstlEhslysame
of the reinsurers but does not explain how the fact is directly relevant. Pl.’s Oppnsoareei
Defs.” Mots. Dismis 22. It also argues that the Reinsurer Defendants have conceded that
Mendes & Mount is their authorized agent for service of process but cites portibeg of t
Motions to Dismiss that do not in fact concede the pduht.

1 Theservice provision authorizes service “in such suit” but does not define what types of suits
it contemplates. Compl. Ex. 7 Art. XXVill. Ex. 8 Art. XXVI. The immediate context sheds
limited light on the question, stating that the service provisiomtended as an aid to

compelling arbitration or enforcing such arbitration or arbitral award” laaidthe reinsurer will
submit to the jurisdiction of court if it fails “to pay any undisputed amount claimbd tlue
hereunder.” Compl. Ex. 7 Art. XXVid. Ex. 8 Art. XXVI.



clauseof the reinsurance contracts The Reinsurer Defendardsguethat any legal theory
allowing Vantage tdnvoke the benefits of the reinsurance contracts would also require it to
submit its claims to arbitration. First Reinsurer Defs.” Memo. ISO Mot. Dislis¥4; Second
Reinsurer D&s.” Memo. ISO Mot. Dismis47-18. Vantageresponds that is not seeking the
benefit of the reinsurance contracts but is instead seeking to enforce “a diteattoal
relationship with the Reinsurers that is separate and apart from the Rein\gesm®ents.”
Pl.’s Opp. to Reinsurer Defs.” Mots. Dismiss 28.

But Vantage cannahow that it has a direct contractual relationship witrRémsurer
Defendants Vantage’s argument depends almost completely on a single, unreportefi, out-
circuit district court opinion that is distinguishable. Pl.’s Opp. tm&aier Defs.” Mots. Dismiss
23-27% Init, the Southern District of New Youksed a twepart test to determine that a
reinsurer was directly liable to an insureseeWorld Omni Fin. Corp. v. Ace Capital Re, Inc.
2002 WL 3101669 at *2 (S.D.N.Y. Sept. 10, 200B)st, it asked Whether the reinsurance
agent was the ultimate, consistent reimburser of losses of the ifisidedsecond, it asked

“whether this status was conveyed to the instréd.

12 vantage does not address wvitig entitled to rely on servigarovisions in reinsurance
contracts to which it is not a parynd for this reason alone, has failed to carry its buafen
establishing jurisdiction But because thHaefendant Reinsurers have not offered any argument
to support their assertion that the service provision only authorizes servid€Thy #ill go on

to evaluate alternative jurisdictional infirmiti@s which their briefing shedsaorelight.

13 vantage also includes citations to three treatises and to a secafecatsit district court
opinion. Id. It cites the treatises to suggest that reinsurers may be directly liable to tleel ifisur
theyconvey that intention or if the original inguracted as a “front.1d. at 23, 24 n.13. It cites

the district court opinion to show that pastatract conduct can abrogate or modify a reinsurance
contract, resulting in a new contract that cuts out the intermediary ingdrat.25 (citingexec.

Risk Indem., Inc. v. Charleston Area Med. Ctr.,,I681 F. Supp. 2d 694, 723-34 (S.D. W. Va.
2009)). Here, Vantageloes not argue post-contract conduct estallisheew contractual
relationship See id.

10



While this test mageenfavorable toVantage, the insured World Omnihad a clear
understanding that the direct insurance company “was not intended to retaskaapa that
the reinsurance company was the only reimburser of losdest*1-2. Thereinsureractually
negotiated the basic termstbk insurance contract with the insured before the direct insurance
company was even createldl. at *1. Then it had the insureddsrent company create the direct
insurance company, whi¢fwas] minimally capitalized[had] never been an independent
operating insurance company, and [had] never had the ability to engage in independent
underwriting or claimshandling activities 1d. The reinsurance compaagsumed 100% of the
insurers liability and consistently dealt with the insuidicectly as if itwere a direct insurend.
Vantage has not alleged facts showing that this is a similar ttgs@nts to allegations
in the Complaint that ART was creatidaccess the reinsurance maykieat ARTretained 10%
of the risk it insured for Vantage, th&RT had to identify its reinsurers to get Vantage to buy
the insurance poligjthat ARTmade it possible for the reinsurers to make money off the direct
insurance policy that ART sold Vantage, and that the reinsurers relied on indorsiadut
Vantage that they received from téallis Defendants Pl.’s Opp. to Reinsurer Defs.” Mots.
Dismiss 24 26. It also notes its allegation that, during arbitration, a witness testified that
payment of any arbitration award would be between the reinsurers and Vadtaage25. And
it makes a few new claims that aret supported by citations to the Complaint or to record
evidence.ld. at 2526. But the allegations in the Complaint do not overcoragémeral rule
that a reinsurer does not have a diggritractuarelationship with the original insured unless the
terms of theeinsurance agreement create such a relation§@p.BruckneMitchell v. Sun
Indem. Co. of New YarB2 F.2d 434, 44@D.C. Cir. 1936). In fact,@me allegations simply

describe how reinsurance works. UnlikeMorld Omnj there are no allegations that shibw

11



Reinsurer Defendants were the true parties dealing with Vantage and thee¢handurer was
simply created as straw at their behest.

Because Vantage cannot show a direct contractual relationship with tharReins
Defendants, its effort to evade the reinsurance contracts’ arbitratioe ¢élss Because it
cannot evade the arbitration claus&jch limits thecontracts’ service of process clauise,
cannotserve theReinsurer Defendants through Mendes & Moulihd because it cannot serve
the Reinsurer Defendarttsrough Mendes & Mount, it has not validly asserted therCs
personal jurisdiction over thenseeOmni Capita) 484 U.S. at 104.

Vantage has asked thétl determine that service on Mendes & Mount was ineffective,
exercise my discretion @rant it an extension of time to accomplish service in the interest of
justice Pl.’s Opp. to Reinsurerdds.” Mots. Dismis2-23. But Vantage itself has recognized
that “[tlhe question of service is inextricably intertwined with the meritd.”at 22. $rvice on
Mendes & Mounivas ineffective because Vantage seeks to assert rights under a direct contrac
with thereinsurers that does not exist. This determination goes both to jurisdiction and to the
merits, makingan extension of time accomplish servictitile. Because Vantage has failed to
carry its burden of establishing personal jurisdictionill immediatelygrant theReinsurer
DefendantsMotions to Dsmiss See Crang894 F.2d at 456.

B. Vantage HasOnly Stated NegligenceClaims Against the Willis Defendants

To survive a motion to dismiss for failure to state a claim under Rule 12(b)(6), a
complaint must contain sufficient factual allegations that, if true, “state a clainefathat is
plausible on its face.Bell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007 Plausibility
requires that a complaint raise “more than a sheer possibility that a defeadaated

unlawfully.” Ashcroft v. Igbal556 U.S. 662, 678 (2009Pleading facts that are “merely

12



consistent with” a defendant’s liability “stops short of the line between pasdnd
plausibility.” Twombly 550 U.S. at 545-46.

Thus, a court evaluating a motion to dismiss for failure to state a claim doeseyatt ac
the truth of legal conclusions or “[tlhreadbare recitals of the elements of@aafaaction,
supported by mere conclusory statementgial, 556 U.S. at 678That saidjt construes the
complaint in the light most favorable to the plaintiff and accepts as true sthedale inferences
drawn from wellpledfactual allegationsSeeln re United Mine Workers of Am. Entpenefit
Plans Litig, 854 F. Supp. 914, 915 (D.D.C. 1994). Consideration is limited to “the facts alleged
in the complaint, any documents either attached to or incorporated in the complairaterd m
of which [thecourt] may take judicial notice.Hurd v. D.C. Gov’'t 864 F.3d 671, 678 (D.C. Cir.
2017). Themoving party bears the burden of showing the complaint’s insufficieGohen v.
Bd. of Trs. of the Dist. of Columbi@19 F.3d 476, 481 (D.C. Cir. 2016).

Beforeevaluating theparties’ claimspecific disputed notetwo preliminary matters
First, the partieslisputewhether the lavof the District of Columbia or the law of the United
Kingdom applies t&illis Limited. Willis Defs.” Memo. ISOMot. Dismiss 8 n.3, 10 n.4; Pl.’s
Opp. to Willis Defs.” Mot. Dismis42 n.7, 16 n.9As theyidentify nomaterial diferenceand
focusmainly on the District of Columbia’s layt applythat law

Secondthe Willis Defendantsargue thavantage’s Complains defective because it
assertsts claims against the Willis Defendamisilectively without distinguishing among them.
Willis Defs.” Memo. ISO Mot. Dismisg7. But the cases on which t#allis Defendantgely to
show that collective pleading is ireguate dealt witkollective allegatias against unrelated
defendants.See Toumazou v. Turkish Republic of N. Cypfig-. Supp. 3d 7, 21 (D.D.C.

2014);Bender v. N. Am. Telecomm., Ine50 F. Supp. 2d 1, 6-7 (D.D.C. 2010). The reason

13



courts dismisslaims in situations like this that ‘a plaintiff muwst provide each defendant with
fair notice of each claim and its basiSfoumazou71 F. Supp. 3d at 21. And théllis
Defendantdiave cited nauthority showing that this concern applkdsenthe déendants are
part of a single enterprise that happensdmrganizednto distinct but related corporatioas
appears to be the case heBecause th#Villis Defendantshave not shown that the Complaint
gives them inadequate notice of Vantage’s claigarest them, | now consider each claim in
turn.

1. Vantage Has Failed to State a Claim for Breach of Contract

To state a claim for breach of contract, a plaintiff must allege $hciwing that a
contract between the parties exis&ancis v. Rehmari10 A.3d 615, 620 (D.C. 2015).
According to Vantage, “[tlhe Complaint alleges that an agency agreementrmasl fwhen
Willis collectively undertook to serve as tbaptivemanager foART PCC, and as the
reinsurancentermediary, and particularly when itragd to convey information at Vantage’s
request to th&einsurer Defendants Pl.’s Opp. toWillis Defs.” Mot. Dismiss13. But none of
the paragraphs in the Complaint that Vantage cites show thatillleeDefendantsundertook a
contractual obligation to Vantage that they waméshsmitinformation to the reinsurers at
Vantage'’s requestSeeCompl. 11 73-80, 174. And any agency agreement thaVillie
Defendantentered when theyndertook taactasART’s captive manageand to act as an
intermediarybetweerART and its reinsurers was an agreement betweewtlis Defendants

and ART—notan agreemeriietween th&Villis Defendantsaand Vantage.

14 vantage expressigisavows anyreach of comactclaimas a thireparty beneficiary of any
contracts between the Willis Defendants and ART. Pl.’s Opp. to Willis Defs.’ Msiniss 12
n.6.

14



But Vantageargues that the District of Columbia’s contract law allows a plaintiff to
“bring an action against an insurance company’s agent or intermediarjidce fa obtain
requested insurancePl.’s Opp. to Willis Defs.” Mot. Dismis42-13. This argument fails for
two reasons. First/antage has naought to bring an action againisé Willis Defendantdor
failure to obtain requested insurance. The only breach of contract that & afieages against
theWillis Defendantss failure “to provide timely and sufficient information regarding
Vantage’s loss” tahe reinsurers. Compl. § 174.

Second, Vantage has not shown that its relationship wittWilise Defendantss
analogous to the relationship between the plaintiff and the insurance broker in thercegach
it relies. In ZitelmanandAdkins the plaintifis formed contract relationshipsth ther insurance
brokers by calling the brokers directly and obtaining assurances from the lihatehey would
arrange for them to basured Zitelman v. Metro. Ins. Agenc¥82 A.2d 426, 427 (D.C. 1984);
Adkins & Ainley, Inc. v. Busaga70 A.2d 135, 136-37 (D.C. 197%).These cases establish that
a plaintiff may sue an insurance broker who dhasctly contracted with the plaintiff to act as the

plaintiff’s agent'® They do not establish that a plaintiff may sue an insurance broker who has

15 vantage also citetoHayes a case in which the plaintiff was the thjsdrty beneficiary of a
contract between his employer and a broker who agreed to find medical niedprestirance
that would cover the doctoHayes v. Chartered Health PlaR006 WL 2983013, *2-3 (D.D.C.
2006). But, as noted above, Vantagserts nalaim as a thirgpbarty beneficiary of a contract
between Art and the Willis Defendants. Pl.’s Opp. to Willis Defs.” Mot. Disi2ss.6.

16 Even under these circumstances, it is not clear that District law allows a breactratt
claim. Each of the cases Vantage cites recognized edon. Hayes 2006 WL 2983013 at *3;
Zitelman 482 A.2d at 427 n.JAdkins 270 A.2d at 136. It is true thietayes which is not a
binding authority on District langitesZitelmanand two treatises to suggest that the plaintiff
could have brought hisegligence claim as a breach of contract claiayes 2006 WL
2983013 at *3. BuEZitelmansuggested the possibility of a contract clainty in dicta, relying
on a footnote irdkins Zitelman 482 A.2d at 427 n.1. And the footnoteAdkinsmerely
observes that “[i]t has been suggested” that courts should allow recovery in cantwaditas in
tort without deciding the questiodking 270 A.2d at 137 n.1. This is a question that | need
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contracted with the plaintiff's insurer to act as the insurer’s agentbdtbrthese reasons,
Vantage has failed to state a contract claim.

2. The Willis Defendants Have Not Adequately Challenged Vantage’s Negligence,
Professional Negligenceand Negligent Undetaking Claims

TheWillis Defendantsconstrue Vantage’s negligence, professional negligence, and
negligent undertaking claims as “virtually identitaWillis Defs.” Memo. ISO Mot. Dismis40;
see also idat 11 (citing the elements of negligence to prilveelemats of negligent
undertaking)t’ The only element of these claims that W#lis Defendanthallenge in their
Motion to Dismissis theexistence of a dutthat theyowed to VantageSeéeWillis Defs.’

Memo. ISO Mot. Dismis40-1528 But they do nobffer anyclear standard for determining

whena duty existor satisfy their burden of showing the Complaint’s inadequacy.

not decide since Vantage’s arguments fail on the alteengtiounds discussed above. As a
federal court sitting in diversity, | decline to reach this question of Disinic

17 The Willis Defendants do offer one distinct argument about professional megljge
suggesting in a footnote that District law may not recognize a prafessiegligence cause of
action against a captive manager or reinsurance intermediat 11 n.5. But professional
negligence is not a cause of action limited to specific industries. Pl.’s OppllisoDEfs.” Mot.
Dismiss 15 n.8. A professional negligence action is essentially an ordindigeneg action in
which the duty of reasonable care reflects the defendant’s “specializedgrantirexperience.”
Morrison v. MacNamara407 A.3d 555, 560-61 (D.C. 1979). And Vantage has alleged facts
supporting an inference that the Willis Defendants have specialized trainirexperience that
justify a heightened standard of conduSeeCompl. 11 32-36.

18 In their reply brief, the Willis Defendants raise an argument not addressesirimotion to
dismiss. They suggest that District law does not allow recovery of pure econsmanl any of

the negligence theories that Vantage proposes. Willis Defs.” Reply ISODWotiss 10-12.

This issue may justify future briefing, but | decline to resolve the issue ivew the apparently
ambiguous state of District law and the fact that Vantage hdsaddhe opportunity to respond

to this new argumentSee Intelect Corp. v. Cellco P’ship GE50 F. Supp. 3d 157, 184-185
(D.D.C. 2016) (declining to decide the applicability of the economic loss rule on a motion to
dismiss but inviting later briefing vem the issue was inadequately briefed because “the contours
of the economic loss rule are nuanced” and the District of Columbia Court of Appeals has
provided little guidance on its interpretation of the rule).
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TheWillis Defendantgaise separate argumetsshow that none of the three Willis
entities owed a dutyFirst, the Willis Defendantsargue that Willis Captive Management’s role
in managing administrative tasks for ART did ocatateany duties toward Vantagéd. at 11
12.1° In support of this argumenhey claim that Vantage’s Complaint does not allege that
Willis Captive Management had any contact with Vantagendertook to providany services
to Vantage.ld. 112° But the Complaint allegebat Aiden Kelly, awillis Captive Management
employeesigned credit insurance binders provided/antageio confirm that ART’s insurance
policy was backedby reinsuranceeded on the same terms as the original insunaolazy.
Compl. 1 43-45, 448, 51;see alsdReply ISO Willis Defs.” Mot. Dismiss.8

TheWillis Defendantsargue that they had no legal connection to Mr. Kelly’s action
because hsigned the binders as ART’s authorized representalilat 6, 8. But Mr. Kelly
appears to have been acting as ART's representanausde wasan employee oART's
captivemanagerWillis Captive ManagementTheWillis Defendantsite nofacts or legal
authority to show tha¥ir. Kelly’s role as ART’s representative and his role as a Willis Captive
Management employee are mutually exclusive, so that his aétR®is behalf cannot also be

attributed to WillisCaptive Management. Contrary to th&Villis Defendantsargument,

19 The Complaint does not name Willis CaptManagement as a defendant, but the parties
appear to treat this as an alternate name for Defendant Willis Towers WatsageMana
(Vermont), Ltd.

20 The Willis Defendants also argue that Willis Captive management had no duties towar
Vantage because theontinued working with ART after Vantage’s insurance policy expired.
Id. at 12. But this conclusion does not follow and is not supported by authority.

21 In fact, their Motion to Dismiss does not cite any authority to show that Willis @aptiv
Managemat did not owe a duty to Vantage. Willis Defs.” Memo. ISO Mot. Dismiss 11-12.
Their Reply seeks to distinguish the cases on which Vantage relies by notimgjhat/olved
damages for physical injuriesReply ISO Willis Defs.” Mot. Dismiss-11. Butthisargument
aboutthe type ofdamageshat are availabldoes noshow the absence of a duty arising from
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Vantage has alleged facts that at least support a reasonable inferemc&ci with Willis
Captive Management.

SecondtheWillis Defendantsargue thawillis Limited’s role as ART’s reinsurance
intermediary did noéstalish any duties toward Vantage. Willis Defsemo. ISO Mot.
Dismiss12-15. As with Willis Captive Management¢y claim that Vantage’s Complaint does
not allege that Willis Limitedhad any contact with Vantage or undertook to progiae services
to Vantage’® But the Complaint alleges thelillis Limited undertook to transmital
communications and payment&laked to the reinsurance contracts, knowing that the
reinsurance was intendéa provide for Vantage’s compensation in the event of a covered loss,
knowing that Vantage considered the reinsurance essential, and intending fagyevtantely on
the representans in the credit insurance binders. Compl. 1 43, 53-54, 73-75, 7BR&0.
Complaint also supports the inference that ART had an obligation to Vantage tarfswtarce
and that Willis Limitedundertook tdhelp ART discharge this obligatiorSee id{{ 39, 42-43.
TheWillis Defendantsotethattheseundertaking werecontractual obligationto ART but do
not explain whytheycannot also btort obligatiors to Vantage Willis Defs.” Memo. ISO Mot.

Dismiss12-15.

Mr. Kelly’s representations to Vantatg®at could be actionable in a negligence, professional
negligence, or negligent undertaking claiBeeWMATAv. Ferguson977 A.2d 375, 377 (D.C.
20009) (isting “a duty of care owed by the defendant to the plairdiffd “damage to the interests
of the plaintiff as separate elements of a negligence glasee alsdistrict of Columbia v.
McNeill, 613 A.2d 940, 942-43 (D.C. 1992) (notitingait physicians owe patients a duty of care
althoughdamages are not available foriajuries resulting from a breach of this duty).

22 They also argue that Willis Limiteswed no duty to Vantage because its work for ART was

not “directed solely to protecting Vantage’s interests” and continued aftéad&is insurance
policy expired.ld. at 13. Once again, this conclusion does not follow.
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Vantage hamade at least a prelimany showing thawillis Limited’s contractual
undertakings created tort duties owed to Vantage. Pl.’s Opp. to Willis Defs.Didotiss 16-
18. Under District law, a person who undertakes to render services to onentacty e
should recognize as necessary for the protection of a third person or hi% tlaisgsduty of
reasonable care to the third par8ee, e.gPresley v. Commercial Moving & Rigging, In25
A.3d 873, 889 (D.C. 2011) (quotimestatement (Second) of Tort834A). Such a prson can
be liable to a third party if his failure to exercise reasonable care increasek tifdharm or if
he hasundertaken to perform a duty that the person he is serving owed to the thirdigh&rty.
The cases that th¥illis Defendant<ite to the contraryare inapposite See Cambridge
Holdings Grp., Inc. v. Fed. Ins. Gal89 F.3d 1356, 1358-59 (D.C. Cir. 2007) (addressing
contract claims rather than tort claim€gr Sense, Inc. v. Am. Special Risk, LB& F. Supp. 3d
686 (E.D. Pa. 2014) (cegnizing that a reinsurance intermediary can owe tort duties to third
parties but denying negligent misrepresentation claim by a plaintiff who evasparty to the
insurance or reinsurance contracts and who did not rely on the intermediarysenegtions).
Third, theWillis Defendantsasserthat the Complaintontains nallegations against
Willis Re Inc. Butthe Complaint makes the same allegations about Willis Re Inc.’s role as a
reinsurance intermediary that it makes about Willis Limit€dmpl. 1 39, 42-43, 53-54, 73-75,

78-802* So this challenge to the adequacy of the Complaint also fitedful that all

23 Although the Restatement limits damages to a recovery for physical harm, itiearot
whether District law has such a limitatioBee Intelect Corp160 F. Supp. 3d at 185. In any
case, the availability of damages does not go to the Willis Defendants’ emgabout the
existence of a duty.

24 The Complaint also alleges that Brian Stewart, the Executive Director of Wallis®R told
ART he would notify the reinsurers about Vantage’s notice of default and that ARVdakli
Mr. Stewart would keep the reinsurers informed about Vantage’s arbitration Rith f 31,
83, 115. This may be probative of Willis Re Inc.’s undertaking to act as intermediairy
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reasonable inferences must be drawn in favor of the Plaintiff at this btagd,Jnited Mine
Workers 854 F. Supp. at 915find thatnone of theéwillis Defendantsarguments show that
Vantage hasot allegal factsestablishinghat they owed a duty that is actionable in
negligence, professional negligence, or negligent undertaking.

3. The Willis Defendants Have Not Adequately Challenged Vantage’s Negligent
Misrepresentation Claim

TheWillis Defendanthallengévantage’s negligent misrepresentation claimtwo
grounds. First, they argue that the Complaint does not sati&hyheightened pleading
requiremats of Federal Rule of Civil Procedure 9(b), which requires a statemta“dime,
place and content of the false misrepresentations, the fact misrepresenteciandsatetained
or given up as a consequence of the fraud, as well as the individuals invdlVidiis Defs.’
Memo. ISO Mot. Dismisat 16;seealso Lemon v. Kramel70 F. Supp. 3d 125, 144 (D.D.C.
2017). Second, they argtletthe Complaint does not allege facts showing that Vantage
reasonably relied on any misrepresentations that they made. Willis Mefao. ISO Mot.
Dismiss15-16;see alsdn re United States Office Prods. Co. Secs. Li#2§1 F. Supp. 2d 58, 74
(D.D.C. 2003).

But the Complainsatisfies these requiremefids severalalleged misrepresentations.
Most importantthe Complaint alleges that Willi3aptive Management employee Aiden Kelly
signedcredit insurancéinders on December 28, 2012 and August 19, 2013, representing to
Vantage that the reinsurance policies ceded ART’s liability “on the senme,tconditions, and

settlements as the original policyCompl. 1 47, 51, 183t also allegeshat this representation

Vantage’s reasonablenesgatying onWillis Re Inc. as an intermediargutit does not appear

to be directly relevant. The Willis Defenuta claim that Mr. Stewart worked for Willis Limited
and not work for Willis Re Inc., but their unsupported claim does not satisfy their burdgly. Re
ISO Willis Defs.” Mot. Summary J14.
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is false becaudie reinsurance policies limited the reinsurers’ obligations to ART and required
arbitration. Id. 1169-70. Relatedlythe Complaint alleges thtie Willis Defendantdailed to

disclose tovantage that the reinsurance agreements contained terms thiatexmith the
representations in the credit insurance binders, so that a loss covered underaheernslicy

might not be recoverable by Vantage from the reinsuletg]169, 165, 170, 179, 183. The
Complaint alleges thatantage would have &d to insure its risk in other ways except that it
reasonably relied on thea#firmative misrepresentations and misrepresentations by omission, as
the Willis Defendantgntended it to dold. 1154, 186.

These allegations are inadequate in three wagserding tothe Willis DefendantsFirst,
theyclaim that the statements in the credit insurance binders are not attributable to Willis
Captive Management because Mr. Kelly signed them as ART'’s representative dahd that
statements have even less connection to the Whks Defendants Reply ISO Willis Defs.’
Mot. Dismiss 1516. But | have already rejectdtieargument that Willis Captive Management
bears no responsibility for the insurance binders, and the Complaint allegdbtteai\allis
Defendantsnisled Vantage by intentionally allowing it to rely on the binders and failing to
provide Vantage material information. Compl. {1 54, 69, 165, 170, 179, 183.

SecondtheWillis Defendantslaim that the Complaint fails to specify who at Vantage
received, reviewed, and relied on the binders. Reply ISO Willis Defs.” Manigssl6-17. But
the precedent on which they rely does not contain such aegwgrt. Seeln re Office Prods,

251 F. Supp. 2dt 74 (requiringthat a complaint allege facts showing that “the plaintiffs
reasonably and to their detriment relied on the false information”). The Comgdquately

allegegthat the Plaintiffa legalperson, relied on the binders. Compl. { 55.

25 An omission may constitute a negligent misrepresentatigalect, 160 F. Supp. 3d at 186.
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Third, theWillis Defendantslaim that the Complaint fails to allege facts showing that
the representations in the credit insurance binders were false. Replyilld®efs.” Mot.
Dismiss 17.But as | have already observed, the Complaint alleges that the binders falsely
claimed that the reinsurance policies ceded ART'’s liability on the same termsoaig)itie
policy when in fact the reinsurance policies limited the reinsurers’ obligattohRT and
required arbitration. Compl. 11 47, 51, 69-70,.18® | must reject this challenge to the
adequacy of Vantage’s allegations about the insurance binders and alWlilisHeefendants
misrepresentations, as | have rejected the others.

TheWillis Defendantaunpersuasivelghallenge the adequacy of Vantagallegation
that they negligently failed to disclose that they would not convey information abotagés
loss to the reinsurerslhe Willis Defendantsargue that Vantage failed tdentify who made the
misrepresentation to whom and at what tiReply 1ISO Willis Defs.” Mot. Dismiss 17 n./But
the Complaint alleges thathen the reinsurance contraptemised that th®Villis Defendants
would convey “all communications and payrnsmrelated to the contractCompl. 1 74. And
the Complaintlleges facts supporting an inference thias statemenivas false at least by the
time that Vantage experienced the insured. l6dsY {139, 146 (noting that the reinsurers denied
coveragebecausaVillis failed to provide information them information about Vantage’s loss
and that thd&keinsurer Defendangaid Willis had not been able to confirm thatribvided any
communications). From that time forwatke Willis Defendantsfailure to correct the

statemenairguablyconstituted an ongoing misrepresentation to Vantége.

26 |n a footnote, the Willis Defendants also challenge the legal sufficien¢griige’s
argument that it reasonably relied on this misrepresentaReply ISO Willis Defs.” Mot.
Dismiss 17 n.4. But the Willis Defendants offer no reason to question the reasonatfieness
Vantage’s reliance, which reflects tftaér assumption that they would follow their contractual
obligations when they had not said otherwise. This does not satisfy their burden.
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[l CONCLUSION
For the reasonstated abovgheReinsurer Defendaritdotions to Dismisill be
granted and th@/illis Defendants Motion to Dismisswill be grantedas to Vantage’s contract

claims but denieds to Vantage’s negligence claims separate order will issue.
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Dated:August6, 2018 TREVOR N. MCFADDEN U.S.D.J.
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