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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LIBRE BY NEXUS,
Plaintiff,

V. Case No. 17-cv-01460 (APM)

BUZZFEED, INC., et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

INTRODUCTION

This case arises out of the publication of a Buzzimaesarticleabout Plaintiff Libre by
Nexusandanalleged federal law enforcement investigaiio its business practicefn response
to thearticle, Plaintiff filedthis defamatioradion against BuzzFeed, Inc. (“BuzzFeeddnd its
editorin-chief, Ben Smith (collectively “Defendants”). Defendamisw move to dismiss
Plaintiff's complaint pursuant to Federal Rule of Civil Proced2é){6) and the District of
ColumbiaAnti-Strategid_awsuits Against Public Participation (“ARELAPP”) Act of 2010, D.C.
Code & 165501et seq For the reasons stated below, the court grants in part and denies in part
Defendants’Rule 12(b)(6) motion andleniesDefendants’ special motion to dismiss andhe
D.C. AntiSLAPP Act.
. BACKGROUND

A. Factual Background

Plaintiff Libre by Nexus is a/irginia-basedcompanythat helps immigrant detainees

nationwide to secure bail bondam. Compl., ECF No. 21 3, 8. Plaintiff provides such services
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by acting as a middleman betweemmigrant detaineeand bail bond companiesSee id.J 8.
Plaintiff contracts with bail bond companiego actudly post the immigration bondsand
Plaintiff, in turn, secureghe immigrationsbonds through indemnifying bonds and by uss#®S
technologyto monitor released immigraxetainees|id. A released detainekesnot have to pay
the full amount of the bond, ner the detaineeequired to pay collateral or ubes own property
as security. See d. According to Plaintiff, its “immigration bond initiative. .has reunited
thousands of families.’ld.

On July 23, 2016, BuzzFegdblished amnline article (“the Article”) titled “Immigrants
Desperate To Get Out Of U.Betention Can Get Trapped By Débabout Plaintiff and its
business practicedd. 1 9. The Articlebegins withan interviewof an immigrant detainee who
expresses gratitude Plaintiff for securinghis release, but laments the financial buroheposed
by one of the releasmnditions specifically, a monthly fee of $420 he must pay to Plaintiff for
the GPS monitoring.SeeDefs.” Mot. to Dismiss, ECF No. fhereinafter Defs.” Mot.], Decl. of
Chad R. Bowman, Ex. A, ECF No-X[hereinafter Article], al—2. The Article then goes on to
guote immigrant advocat@#ho criticize Plaintiff's business ndel. According to the advocates
because of the prolonged period between releasea dmhl hearingin court, some released
detainees end up paying morerthiae immigration bondself, leaving them with a heavy financial
burden. Id. at 2-3.

The Article then details Plaintiff's business model. It exglaiat Plaintiff's “customers”
sign a contract agreeing to pay a nonrefundable $620 initial fee;tar@n20percenfpremium to
the bond issuer, and a $4@nthlyrental fee for the5PS tracking equipmentld. at 3 Upon
release, if the customer can payp&@dcenbfthe bond and agrees to cover the remaininge2fent

in installments, Plaintiff willremove the GPS tracking devicéd. Because many immigrant



detaines do not have the assets or resources to pagi@@entof the bond, even after release, the
monthly fee quickly accrues and can become a heavy financial bucden.3-4. As an example,
the Article cites and quotes from court papera aasefiled in Los Angelesin which a released
detainee claims that he paid $1,390 more than his original bdndt 4

The Article is not onesided, however.BuzzZ~eed interviewed fothe Article Plaintiff's
President, Michael Donovan, who rebuffed the notion that he runs a pyedasimess.ld. As
reflected in thérticle, Donovanpointed out that detained immigrants would have few options to
secure releassithout Plaintiff's sevice. 1d. He also noted that Plaintiff repays all monies paid
toward the collateralf any, upon resolutiorof adetainee’sase, and only Bercentof customers
fail to appear in courtld.

The Article then goes on teportthat federal and statefwfals have made inquiries into
Plaintiff's business practiceSedd. at 5 It statesthat in 2015.S. Representativdorma Torres
“sent a letter to ICE requesting an investigation into [BEféiB] business practices and ‘possible
exploitation’ of itsclients.” Id. at 1, 5. The Article then notes-critically, for purposes of this
action—that Plaintiff “had already beemvestigated in 2013 bthe commonwealth attorney for
the State of Virginia, th€airfax City Police Departmentdnd, as most relevant hebs;, “ICE’s
[U.S.Immigration and Customs EnforcemenCE’ )] Homeland Security InvestigatigHISI) unit
for allegedly targeting undocumented immigrants in custodyrandulently charging them a fee
for services.” Id. at 5 seeAm. Compl. 9. According to theArticle, “[in internal ICE emails,
deportation officers also expressed concerns about some of [PHirtiisiness model and
practices’ Article at 5 “The investigatiog however,were eventually closed due to lack of
evidencé€. 1d.; seeAm. Compl. 1 9 The Article also notes that Donovan has had hisawmninal

troubles having been convicted for passing bad checks when he wastitde at 5-6. According



to Donovan, because he could not post bond, he sat in jail for senghs—an experience that
inspired him to work in prison diversion progranid. at 6.

The Article concludes by noting that Plaintiff has become an indlesader since its
founding in 2014 and beiterating both criticism and approval of Plaintiff'ssiuess modelThe
Article reports that, although Plaintiff donatest6070 percentof its profits to its charitable arm,
which provide pro bono legal services in immigration court, critics worry thaarrangement
incentivizes thero bonoattorneygo drag out proceedings to “squeeze” more rental income from
customers.ld. Donovan denied such conflict of interestl. The Article ends with quotes from
a detainee whexpressehis gratitudeo Plaintiff for allowing him toreunitewith his family. See
id. at 7.

B. Procedural History

Plaintiff filed this singlecountdefamation action against DefendamitsJuly 22 2017 see
Compl., ECF No. 1, andmended its@mplaint the next daygee Am. Compl In its Amended
Complaint,Plaintiff alleges thatheArticle is “full of false and defamatory statements concerning
[Plaintiff] and its business practicés.Am. Compl. I 9;accord id.{1. Yet, Plaintiff identifies
only one statement fronthe Article as false and defamatory' ICE's Homelaand Security
Investigations (HSI) unit [investigated Plaintiff] for allegethygeting undocumented immigrants
in custody and fraudulently charging them a fee for servicdsjt “the investigation was
‘eventually closd due to lack of evidence. Am. Conpl.  9;seeid. 11 1, 10, 13see also id.
117 (“The statementhat [Plaintiff] was under investigation for what amounts tadtaand/or
criminal conduct, in the practice of its business is of such a typaatare to tend to prejusd [it]
in the eye®f clients,. . .business partners, bond brokers[] . . . [and] sureties, . .. andergof

its community in general.lemphasis addef) Plaintiff aversthat at thetime the Aticle was



published, Defendantsad“full knowledgé of a letter from ICE to U.S. Representativerres,
dated November 15, 2015 (“November 2015 Lettenhich Plaintiff characterizes as having
“addressed and disposed of any question regaadsogalled ‘HSI investigation,’” “establisid]
beyond any resbnable doubt that [Plaintiff] was not under investigation by ICE*practically
endorsed [Plaintiff's] business modelld. § 10. Plaintiff then offers what appears to be a single
guote from the November 201%&tter “ICE has no legal authority tavestigate or prosecute bail
bond companies or other related service providers regarding allegatimap@fopriate conduct
between two private parties such as an indemnitor and bond companf2laintiff did not attach
the NovembeRO15Letter toits pleading

On October 13, 201 Defendant moved to dismiss PlaintiffAmendedComplaintwith
prejudicefor failure to state a claim under Rule 12(b)(6) of the Federal RulesyibRtocedure.
SeeDefs! Mot. Defendants contend thBtaintiff fails to allege facts that plausibly establish that
the challenged statement was false, capable of defamatory meaning, publsined withthe
requisite intent (in this case, actual malicge idat 1-3. Alternatively, Defendantargue tlat
because the Article links to and accurately describes a governmental, rdeotthir report
privileg€e’ foreclosedlaintiff's defamatiorclaim. Id. at 1.

In addition to their Rule 12(b)(6) motion, Defendants also fdetSpecial Motion to
Dismiss” pursuant tahe District of ColumbiaAnti-SLAPP Act, D.C. Code § 16502(a). See
Defs.” Special Mot. to Dismiss, ECF No.[flereinafter Defs.” Special Mot.]In that motion,
Defendants submit thahé Amended Complaint must be dismissed with prejudraeiuthe
D.C. Anti-SLAPP Act becaus¢he Article constitutes “an act in furtherance of the right
advocacy on issues of public intergsb.C. Code 816-5502(b), and, for the same reasons

articulated in Defendants’ 12(b)(6) motid®aintiff cannot demastratethat its defamation claim



is “likely to succeed on the meritad. SeeDefs.” Special Mot. at 4. Defendants seek, under the
D.C. AntiSLAPP Act, dismissal of this action with prejudice and aavard of reasonable
attorneys’ fees and costhkl. at 12;see alsd.C. CodeS 16-5502(d)id. § 16-5504.

[11. LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) tests the legal suffigi®f a complaint.Sickle
v. Torres Advancefinter.Sols, LLC, 884 F.3d 338, 344 (D.C. Cir. 2018). “To survive a motion
to dismiss, a complaint must contain sufficient factual matteto state a claim to relief that is
plausible on its face.”ld. at 34445 (alteration in original) (quotingshcroft v. Igbal556 U.S.
662, 678 (2009) A claim is plausible on its face “when the plaintiff pleads factuatesarthat
allows the court to draw the reasonable inference that the defeadetie for the misconduct
alleged.” Igbal, 556 U.S. at 678.

When evaluating a motion under Rule 12(b)(6), the counust “accept the plaintiff's
factual allegations as trueSickle 884 F.3d at 345, and “construe the complairfevor of the
plaintiff, who must be granted the benefit of all inferences that catebeed from the facts
alleged; Hettinga v. United State§77 F.3d 471, 476 (D.C. Cir. 201)témal quotation marks
omitted). The court need not accept as true, however, “a legal conclusion couched asla factua
allegation.” Igbal, 556 U.S. a678 (quotindell Atl. Corp. v. Twombj\650 U.S. 544, 5582007)).
Accordingly, “[tlhreadbare recitals of the elements aftause of action, supported by mere
conclusory statements, do not sufficéd:.

In determining whether a complaint fails to state a claineuRdile 12(b)(6)a court fnay
consider only the facts alleged in the complaint, any documents etidoeneat to or incorporated
in the complaint and matters of which [the court] may take judiciite.” Trudeau v. FTC456

F.3d 178, 183 (D.C. Cir. 2006) (quotiag=OC v. St. Francis Xavier Parochi@th, 117 F.3d 621,



624-25(D.C. Cir. 1997). As relevant here, “[a] district court may consider documattéshed
to a motion to dismiss, without converting the motion into a motersfimmay judgment, if
those documentsiuthenticity is not disputed, they were referenodthe complaint, and they are
‘integral’ to one or more of the plaintiff claims. See Scott v. J.P. Morgan Chase & (Qdo. 17
cv-249, 2017 WL 4990519, at *4 (D.D.C. Oct. 30, 20(cifing Kaempe v. Myers367F.3d 958,
965 (D.C. Cir. 2004); anBanneker Ventures, LLC v. Grahait98 F.3d 1119, 1133 (D.C. Cir.
2015)).

In this case, the Article iglearly integral to Raintiffs defamation claim. Tus,
unsurprisingly, Plaatiff makes explicit referenceo the Article throughout its Amended
Complaint even though it does not attach the Article as an exh#se generallAm. Compl.
Defendants, however, do attach the Article to their moseeDefs! Mot. at 3 & n.2 andPlaintiff
also not contests authenticityseePl.’s Consolidated Opp’n to Defs.” Mot. to Dismiss & Sipéc
Mot. to Dismiss, ECF No. 13 [heraifter Pl.’'s Opp’n]. Thusthe court may consider the Article
without convertingdefendants’ motion into a motion for summary judgmesgeScotf 2017 WL
4990519, at *4see alsdMarsh v. Hollander339 F. Supp. 2d 1, 5 n.4 (D.D.C. 2004) (applying
rule in defamation syit

Importantly, however, the court does not readAheended Complaint to incporate the
Article wholesale. For exampley beferring to the Article in its complaint, Plaintiff, of coars
does not purport to adopt the factual contents of the Article astieweby defeating its defamation
claim. SeeBanneker Ventures98 F.3cht 1133(explaining thatt may notalwaysbe appropriate
for a court “to treat[an entire document as incorporated into the complaint,”,doygl way of

example hoting that “a libel plaintiff who attaches to her complaintalegedly libelous writing



does not adopt the libelous statementras thereby defeating her own cldifemphase added)
(citing Gant v. Wallingford Bd. of Edud9 F.3d 669, 674 (2d Cir. 1995))).
V. DISCUSSION
A. The Rule 12(b)(6) Motion
1. GeneralPrinciples

The court begins by determining whether Plaintiff's defamationmciai subject to
dismissal under Rule 12(b)(6Yo state a claim for defamation under District of Columbiaiaw,
a plaintiff must allege sufficient facts to estahlish

(1) that the defendant made false and defamatory statement
concerning the plaintiff, (2) that the defendant published the
statement without privilege to a tliparty; (3) that the defendast’
fault in publishing the statemeamounted to at least negdigce;
and (4) either that the statement was actionable as a matter of law
irrespective of special harm or that its publication seau the
plaintiff special harm.
Deripaska v. Associated Preg82 F. Supp. 3d 133, 14401 (D.D.C. 2017) (quotin&olers, Inc
v. Doe 977 A.2d 941, 948 (D.C. 2009)).

In this caseDefendants contend that Plainfiils to allegefacts that make out a plausible
claim ofdefamation The court agreesThe court finds that the Amended Complaint, as currently
pleaded does not cotain factual allegationghat give rise to a plausible inferemchat the
challenged statement the Articleis false Accordingly, the court need not reach Defendants’

other arguments orderto conclude that Plaintiffils to state a claim afefamatiorunder District

of Columbia law.

1 Both parties appear to agree that District of Columbia law applieiitttif’s defamation claim in this diversity
action. SeeDefs.” Mot.; R.’s Opp’n. Thus, the court wilapply District of Columbia lavaere. SeevVasquez v. Whole
Foods Market, In¢.No. 17cv-112, 2018 WL 810232, at *16 n.11 (D.DJkb. 9,2018);cf. Abbasv. Foreign Policy
Grp., LLG 783 F.3d1328,1338 n.6(D.C. Cir. 2015) (concluding that D.C. defamation law governed the dispute
where the plaintiff alleged the conduct causing his injury fake in the District of Columbia, the defendants agreed
that D.C. law should govern, and the parties relied uponIBa0in briefing their appeal).
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Beforeturning tothe sufficiency of the allegations in the complaint with respectisity,
however,a few general principles should be establishé&itst, while there is no heightened
pleading standard for defamatisee Croiland Props. LtdP’ship v. Corcoran 174 F.3d 213,
215 n.2 (D.C. Cir. 1999}ourts in this District have routinely held thaplaintiff must generally
allege the content of the purportedly defamatory masegMattiaccio v. DHA Grp., InG.908
F. Supp. 2d 136, 138 (D.D.C. 2013ge e.g, Stovell v. Jame®10 F. Supp. 2d 237, 248 (D.D.C.
2011) (holdingthat theplaintiff failed to adequately plead his defamation claim wherdailed
to identifyany ofthe specific statements” he alleged were defamatoiryljgbal 556 U.S. at 678

Second/falsity and defamatory meaning “are distinct elements of theofadefamation
and are considered separatelyZimmerman v. Al Jazeera Amil.C, 246 F. Supp. 3d 257, 273
(D.D.C. 2017) (quotingVhite v. Fraternal Order of Polic®09 F.2d 512, 520 (D.C. Cir. 1990));
see Rosen v. Am. Israel Pub. Affairs Comm., #icA.3d 1250, 1256 (D.C. 2012T.hus, when
confronted with a motion to dismissdefamation claim, a court must determine not only whether
a statement is capable of defamatory meaning but also whether gmestatsplausiblyfalse.
Zimmerman 246 F. Supp. 3d at 278 n.{i®ting thatthe court would assume that the plaintiffs
“sufficiently alleged the falsity of the accusations on the face of the eamtipbecausethe
defendants did not appear to argue “that the complaint [was] ineuffizvith respect to its
allegations of falsity”);cf. Oparaugo v. Watts884 A.2d 63, 7 (D.C. 2005) qoting that the
defendants “made no serious challengehto sufficiency of the allegations with respect to the
element[] offalsity’ (emphasis adde})

Third, and elatedly, whilethe question “whether a statement is capabldeddmatory
meaning is indisputably a “threshold question of lawgge, e.g.Zimmerman246 F. Supp. 3d at

273 (alterations and internal quotation rkaromitted) falsity, under some circugstances, may



also be decided as a matter of laee Tudeay 456 F.3dcat 194(citing Moldeav. New York Times
Co. 15 F.3d 1137 (D.C. Cir.Jev'd in part on other ground®2 F.3d 31(qD.C. Cir. 1993); see
also Smith v. Clintgn253 F. Supp. 3d 222, 239 (D.D.C. 2017) (“A court must dé&t@rmine
thethresholdquestion of law of whethehe statement is falsg. ? Although not a defamation case
per se, the D.C. Circuit’s decisionTmudeauis illustrative. There, the plaintiff brought a claim
against the Federal Trade Commission, alleging that the agencyfhiaded upon his First
Amendment rights and committed statutory violations by issuingsspelease containing false
statements about a settlement he had reached with the agency. The cofietidsrihe “essential
elementtommonto both of Trudeau’s claimghe allegationhat“the FTC’s press release is false
or misleading.” Trudeay 456 F.3d at 191. As relevant herbe tCircuit rejected Trudeau’s
assertion that the falsity of the press release was a question okfacbild not be decided on a
motion to dismiss, anadopted as the applicable standard for the threshold determinatadsityf f

whether any reasonable person could find the statement to beldalse193-943 The court then

2 The court recognizes that the D.C. Circuit has, on at least twsiogsastated that “in reviewing the dismissal of
the complaint,” a court “must assume, as the complaint allélgegalsity of any . .factual statem@s made’ in the
publications at issue” and that the defendarade such statements with the requisite state of mirak&h v. Esquire
Magazing 736 F.3d 528, 534 (D.C. Cir. 2013) (quotigyrich v. New Republic, In@35 F.3d 617, 623 (D.C. Cir.
2001)). The court does not, however, read those statements as gegpplitation of anything other than the
Twomblylgbal pleading standard. M eyrich the court merely cited to the plaintiffs complaint in supporthef t
aforementioned proposition and, in any event, the court was opgeuatiier a prd womblylgbal pleading standard.
See Weyrich235 F.3d at 623 (citin§cheuer v. Rhode416 U.S. 232, 236 (1974), which relied upon the disavowed
Rule 12(b)(6) formula@n of Conley v. Gibson355 U.S. 41, 4546 (1957)). Moreover, whilearah was decided
after the Supreme Court’s decisionsTimomblyandigbal, the D.C. Circuit did not explain how, if at all, those cases
affect the rule recited inWeyrich See Faah, 736 F.3d at 5334. Thus, despite the “seemingly broad
pronouncement” ifrarah, courts in this District still grant motions to dismiss where the facts dllggeot make out

a plausible defamation clainCf. Deripaska 282 F. Supp. 3d at143 (citing cases in which courts have dismissed in
part because of “the failure of a public figure to plausibly alleges thett support an inference of actual malice in a
defamation case”). Perhaps for this reason, Plaintiff doesppatar to dispute the need to allege facts that plausibly
establish that the statement in the Article was faB==Pl.’s Opp’n at 7.

3 Notably, in adopting this standaadd rejecting Trudeau’s assertion that “the truth or fal§itystatement camever

be decided as a matter of |&ud. at 193 theD.C. Circuitrelied in part on its decision Moldeg in which the district
court granted “summary judgment tdefamatiordefendant on the pleadings and without discovery,” and the Circuit,
at least with respect to two of the defamatory statements, agreed with theabantis conclusion that the statements
“were not actionable as a matter of law because ‘no reasonaleguld find them to be false.Trudeay 456 F.3d

at 19394 (emphasis added) (citiddoldea 15 F.3d at 1139, 11489).
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proceeded to evaluate ealegedlyfalse statement in the press release under that starfelaed.
id. at 19497. The court follows the approach takenTirudeauhere. The courtthereforemust
determine whether Plaintiff has alleged sufficient facts to plgusttablish that the allegedly
defamatory statemert false.
2. The Article’s Alleged False Statement

With these general principles in mind, the court turns to the daetilegations irthe
Amended Complaint Plaintiff advances grecise theory of defamation ints pleading.
It identifies only a singlefalse and defamatorgtatementin the Article: that Plaintiff was
investigated by ICE in 2013 f6értargeting undocumented immigrants in custody and fraudulently
charging them a fee for servicesAm. Compl. 11 1, 9, 1Zee id T 2, 15, 17¢f. Pl.’'s Op’'n at
7-8 Plaintiff also offers a specifiexplanatiorfor why Defendants knew théte statement was
false when madePlaintiff points to a excerptfrom the November 2015 Letter frolCE toU.S.
Representativ&orres whichPlaintiff claims Defendants possessed before publishing the Article,
whichreads: “ICE has no legal authority to investigate or prosecutbdrall companies or other
related service providers regarding allegations of inappropriate coheétween two private
partessuch as an indemnitor and bond company.” Am. Compl. §ePl.’s Opp’n at 2, 8.
According to Plaintiff, the November 2015 Letter al@stablishes that Plaintiff “was not under
investigation in 2013, as falsely represented by BuzzFeed.” Rig&@t 7.

In its degree of precisio®laintiffs Amended Complaint is much like the complaint the
D.C. Circuit considered ifrudeau There the court observed that “Trudeagsmplaint makes
quite clear which text he regards as false (specified sentences in the ma&ss)relnd why he
regards it as false (because of specified inconsistencies with thienjeelt agreement]).”

Trudeay 456 F.3d at 193The same is true here. Plaintiftssnended Complaintmakes quite

11



clear which tex{it] regards a false” (he Article’s allegation that ICE investigat&daintiff in
2013 for allegedly targeting immigrant detainees and fraudulently et@rthem a fee for
servicey, “and why][it] regardgthat text]as false” (because $ inconsistency witlthe specified
guote from the November 2015 Letter). Thomjch as theCircuit did in Trudeay the court
evaluates whether Plaintiff's specific theory of defamatigriasisible in light othe complaint’s
allegations and, importantly, the Article itsélf.

The court finds that it is not. To begagntrary to what Plaintiff claimshere is nomaterial
inconsistency between the alleged defamatory statement containedArtithe andthe above
guotedexcerpt from the November 2015 Lettén the November 2015 LettdiCE represented
that it lacked the “legaduthority to investigatebusinesses like Plaintiffegarding allegations of
inappropriate condudietweentwo private partiessuch as an indemnitor and bond company
Am. Compl. 10 (emphasis added.hus, the focus of the quoted portion of N@vember 2015
Letter pertains to ICE’s absence of authority to investigate conduced®etiwoprivate parties
involvedin the bail bonding business. That quote says nothing, however, ababhemi@E had
the power in 20130 investigate conduct between a priva&g-bonds indemnitolike Plaintiff,
anddetained immigrantander ICE custodyThe Article, at least impditly, asserts that ICE did
have such power, but the quoted portion of the Nove {5 Letter does naay otherwise All
it does isspeakto ICE’s investigatory authority with respect to conduct between private parties
not a private party’'s acts directed at ICE detainees. Thus, the sgeswiig of falsity that Plaintiff
advances is not supported by the factual allegationdt timatkes.

And there is more. The Article contains hyperlinks to three recead$, of which is meant

to berespectiveevidence of the claims that, in 2013, Plaintiff's business practices iegeibject

4 Becausdrudeauwas decided pr@wombly thecourtactually appliedhe less stringent standard fr@onley See
id.
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of investigation bythe commonwealth attorney for the State of Virginighie Fairfax City Police
Department,” andICE’s Homeland Security Investigations §fj unit.” Article at 5 Plaintiff
challengeshe authenticity of thdocument hyperlinkeds evidencéhat ICE investigated Plaintiff

in 2013 but closed the investigation for lack of eviden€le court therefore does not consider
that record.See Scot2017 WL 4990519, at *4kplaining that a court may consider a document
to be incorporated in the complaint by reference if, among othegsthits authenticity is not
disputed). But Plaintiff doesnot contest the authenticity of the other two hyperlinkecords,
which concerrmpurportednvestigations by “the commonwealth attorney for the State gfiva”

and “theFairfax City Police Departmefitandboth of whichappear in the very same senteirce
the Article as thechallengedstatementconcerning the ICE investigationArticle at 5. These
records appear to come from ICE’s filewca 2013. One recordeferencing the date
“10/21/2013,” bears an “ICE” Bates stamp number and exemption markings (e.);(b
(b)(7)(C)") consistent witlwithholdings under the Freedom of Information Adtl. (linking to
“‘commonwealth attorney” record'he other recordeferencing the datd0/30/2013,likewise
contains redactionsonsistent with FOIA withholdings.Id. (linking to “Fairfax City Poli@
Department” record). The court, at this stage, need not conclusively deterithaethese
hyperlinkedrecords in fact come from ICE’s files circa 2018.is sufficientat this juncture to
observe that the recordsagain, whose authenticityPlaintiff does not dispute-make less
plausible Plaintiff's allegation that ICE did not conduct at Isastekind of aninvestigationinto
Plaintiff's business practices in 2013, even did no more than gather investigative records from

local law enforcement.

5 TheArticle alsocites,as the basis for its contention tlainovanhasaccumulated his own criminal historyecords
from the HSI investigatiothat were obtained by BuzzFeed News under the Freedom of InformatidnAttle at
5-6 (emphasis aded) The Article goes on texplainthat “[ijn a statement, [Plaintiff] said that the HSI documents
misrepresented Donovan’s record . . Id” at 6. Plaintiff does notirectly challengeltis portion of the Articlen its

13



Finally, Plaintiff's failure to attach the November 2016tterto the Amended Complaint
or at least further quote from it, leaves the factual predicat®lfontiff's defamation claim
wantinghere Cf. Alston v. Johnsor208 F. Supp. 3d 293, 9D.D.C. 2016) (observing that a
legally deficient claim ought not to survive a motion to dismsissply because the plaintiff did
not attach a dispositive document on which it relieBhe Artide quotes from, and links tona
October 162015 letter fromJ.S. Representativdlorma J.Torres to ICE, which lists a ses of
guestions for the agency concerning “possible exploitationfnafigrant detainees by Plaintiff
SeeAtrticle at 5 see id(linking to “letter”). The very first question thRepresentativaks is, “Is
ICE aware of the practices employed by Libre By Nexus? If so, whkiC& learn of this
activity?” Id. The court does not know whether the Noven2d5 Letter referenced in Plaintiff's
complaint is a direct response to the October2Dd5letter from Representative Torres. It may
be. If so, the November 2015 Letmesumably would shed substantial light on whether ICE in
factinvestigated Plaintiff in 2013Plaintiff's failure to attach such a critical recordt®bAmended
Complaint, inen combined with the deficiencies in his pleading discussed ahevefordeaves
further questions about the plausiyilof Plaintiff's defamation claimFor these reasons, the court
finds the Amended Complaint fails to state a claim under Rule (62(I}f. Liberty Lobby, Inc.
v. Dow Jones & Co., Inc838 F.2d 1287, 1292 (D.C. Cir. 1988) (holding, albeit in summary
judgment context, that “[w]here the question of truth or falsigyeose one, a court should err on
the side of nonactionability”).

Notwithstanding the foregoing conclusion, the court declines Daf#g’ invitation to

dismiss Plaintiff's Amended Complaintith prejudicefor failure to state a claim under Rule

complaint. SeeAm. Compl. While the Article does not linko afull statement from Plaintiff (to the extent there is
oné, the cournotes that if Plaintiff failed to challenge the existence of the HSI investigatsuch a statement, then
that failure would serve as an additibreason to doubt the plausibility ib$ allegationswith respect tdalsity here
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12(b)(6). “Dismissal with prejudice is the exception, not the rulefenteral practice because it
‘operates as a rejection of the plaintiff's claims on the merits andhfitly] precludes further
litigation of them.”” Rudder v. Williams666 F.3d 790, 794 (D.C. Cir. 2012)tération in original)
(quoting Belizan v. Hershan434F.3d 579, 583 (D.C. Cir2006)) Accordingly, the court will
allow Plaintiff an opportunity to rplead. SeeVasaturo v. Peterkal77 F.Supp. 3d 509, 512
(D.D.C. 2016) (dismissing without prejudice and allowing plaintiff tgolead his claims, even
thoughthe court had “grave ddats” about the factual legitimacy of the complaisge also infra
(denying Defendantspecial motion to dismiasder the D.C. AMELAPP Act).

B. TheD.C. Anti-SLAPP Act Motion

That leaves Defendants’ Special Motion Resmiss under the D.C. ARSLAPP Act.
Generally speakinghe D.C. AntiSLAPP Act “requires courts, upon motion by the defendant, to
dismiss defamation lawsuits that target public advocacy, Abbas v. Foreign Policy Grp783
F.3d 1328, 1331 (D.C. Cir. 2015%ee D.C. Code 816-5502(a), unless the plaintiff can
“‘demonstrate[] that the claim is likely to succeed on the mieids,8 165502(b). This case,
however, presentstareshold questianwvhethera federalcourt exercising diversity jurisdiction
may even apply the D.C. ARBLAPP Act’s special motion tadismiss provisionin the first
instance SeegenerallyDefs.” Special Motat 1-2, 4-7; Pl.’s Opp’n at 89. The D.C. Circuithas
ruledthat “[tlhe angver is nQ” see Abbas7/83 F.3d at 1333ut Defendantsubmit that the Circuit
reached this conclusion by relying on a predictioDisfrict of Columbidaw that “has since been
proven wrong” by the D.CCourt of Appeals’ decision iBompetitiveEnteaprise Institute v. Mann
150 A.3d 1213 (D.C. 2016)SeeDefs.” Special Motat 5. “The result oMann” Defendants
contend, is thatAbbasno longer forecloses application of the D.C. ABLAPP Act in diversity

cases.”ld. at 6.
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The D.C. Gicuit has never “squarely addressed” the issue whether a court is boued by th
D.C. Circuit’s interpretation obDistrict of Columbialaw or should instead follow a subsequent
and conflicting decision by the D.C. Court of Appedl®ripaska v. Associated Pre$éo. 17cv-
913, 2017 WL 8896059, at *1 (D.D.C. Oct. 17, 2017) (quokagaw v. Newpor253 F. Supp.
3d 22, 34 (D.D.C. 2017)). Neverthelessyeratourts in this District have hettat, “when faced
with conflicting authority on D.C. law,’ if the D.C. Court of Agals ‘has spoken clearly and
unmistakably as to the current state of D.C. law,’ the district csliould defer to that
interpretation.” Id. (quotingEasaw 253 F. Supp3d at 34).

The question before this cotlnenis whetheMann“clearly and unmistakablyinterprets
the D.C. AntiSLAPP Act in a way that renders thelding inAbbas"inaccuraté. See Easaw
253 F. Supp. 3d at 35. In this court’s vieManndoesnot.

In Abbas the D.C. Circuit held that a federal court exercising diversiigdigtion must
apply FederaRulesof Civil Procedurel2 and 56instead of the D.C. AMSLAPP Act’s special
motion to dismiss provisigrbecause they “answer the same questiofr83 F.3d at 1337The
court explained that “[flor the category of cases that it covers,” Atte “establishes the
circumstances under which a court must dismiss a plaintiff's claforétrial—namely, when the
court concludes that the plaintiff does not have a likelihood of sucoebkg onerits.”ld. at 1333.
The Federal Rules of Civil Procedure do not, however, require such ghton@ivoid dismissal
before trial. Id. at 1333-34. And “[t]hat difference matter$ Id. at 1334. “Undethe Federal
Rules, a plaintiff is generally entitled to trial if he or sheets the Rules 12 and 56 standards to
overcome a motion to dismiss or for summary judgmeldt.” For example, “under Federal Rule

12(b)(6), a plaintiff can overcome a motion to dismiss byp§iralleging facts sufficient to state
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a claim that is plausible on its facdd. “But the D.C. AntiSLAPP Act nullifies thaentitlement
in certain cases”:

Under the D.C. AnSLAPP Act, the plaintiff is1otable to get to

trial just by meeting hoseRules 12and56 standards. The D.C.

Anti-SLAPP Act, in other words, conflicts with the Federal Rules

by setting up an additional hurdle a plaintiff must jump over to get

to trial.
Id. In short, the court held, “unlike the D.C. ASLAPP Act,the FederaRulesdo not require a
plaintiff to show a likelihood of success on the merits ireotd avoid prerial dismissal.” Id.;
see also idat 1335 (noting that the Act’s likelihood of success standard ‘fierdiit from and
more difficult for plaintiffs tomeet than the standards imposed by Federal Rules 12 and 56”).

Mann presented the D.C. Court of Appeals with its first opporyutot interpret the

D.C. Anti-SLAPP Act’s special motion to dismiss standare., the requiementthat aplaintiff
“demonstrat[] that the claim is likely to succeed on the mgri3.C. Code 816-5502(b). See
Mann 150 A.3dat 1220. In Mann the courtfirst notedthat “the word ‘demonstrate’ indicates
that once the burdemas shifted to théplaintiff]” after a prima facie shang by the defendant
that the claim*arideq from an act in furtherance of the right of advocacy on issues oicpubl
interest” D.C. Code §816-5502(a);the statute requires more than mere reliance on allegations in
the complaintand mandates the prodion or proffer of evidence that supports the claifalann,
150 A.3d at 123233 Next, the court definedikely to succeed'to mearfwhether a juryproperly
instructed on the applicable legal and constitutional standaudts iasonably find that the claim
is supported in light of the evidence that has been produced or edifferonnection with the
motion.” Id. at 1232 seeid. at 1236 The appliation of this standard should result in dismissal,

the courtexplained“only if thecourtcanconclude that thiplaintiff] could notprevailas a matter

of law, that is, after allowing for the weighing of evidence and permesiligrences by the jury
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Id. at 1236. In announcing this standagrdhe D.C. Court of Appealalso expressed some
disagreement with the D.C. Circuit’s interpretation Abbas and explainedthat the Act's
likelihood of success standaddes in fact, “simply mirror the standards iposed by Federal Rule
56.” 1d. at 1238 n.32 (internal quotation mark omitted).

NotwithstandingMann's clarification of theD.C. Anti-SLAPP Act standardMann does
not “clearly and unmistakably” compel the court to deviate from theu€s holding inAbbas
The two motiorto-dismiss standards are fundamentally at oéfitst, under the D.C. AntSLAPP
Act, a plaintiff mustproduce or proffer evidende survive a special motion to dismisk. at
1233. On the other hand, a plaintiff need only pldacts establishing “plausible” defamation
claim to survive a motion to dismiss under Rule 12(b)8®e Abba+83 F.3d at 1334The court
in Mannexpressly recognized this differencBeel50A.3d at 1233 (“[U]nless something more
than argument bas on the allegations in the complaint is required, the specialmtotidismiss
created by the Act would be redundant in light of the general avayabifi all civil
proceedings . .of motions to émiss under Rule 12(b)(6).”).

Second, Rule 12 andhé D.C. AntiSLAPP Act differ in terms of the allocation of the
burden among the parties

[T]he Act reverses “the allocation of burdens for dismissal of a

complaint under” Rule 12(b)(6), giving defendants “the option to up

the ante early ithe litigation, by filing a special motion to dismiss

that will require the plaintiff to put his evidentiary cards on the

table. . .[which] makes the plaintiff liable for the defendant’s costs

and fees in the motion succeeds.”
Deripaska 2017 WL 8896059, at *2 (second and third alterations in original) (citatimh
footnoteomitted) (quotingViann, 150 A.3d at 123738). Such burdesshifting at themotion to

dismissis anathemdo the Rule 12(b)(6) standaravhich places the burden squarely on the

defendant to justify dismissalCf. 3M Co. v. Boulter842 F. Supp. 2d 85, 102 (D.D.C. 2012)
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(“There is no question that the special motion to dismiss undeArtiesSLAPP Act operates
greatly to a defendant’s benefit by altering the pdoce otherwise set forth in Rule[P . . .for
determining a challenge to the merits of a plaintiff's claim andditing a higher standaumbon
the plaintiffto avoid dismissal.{femphasis addeq)

In view of these differences, this court must follé&sbas The court is not alone in
reaching that conclusion. Recently,Deripaska v. Associated Preskidge Huvelle held that
Mann did not “ clearly andunmistakably resolve the question at issue héreSee2017 WL
8896059at *1, *3 (dismissing the defendant’s special motion to dismiss and findatdghe court
was still bound bythe D.C. Circuits decision inAbbag; seealso Defs.” Notice of Suppl.
Authorities ECF No. 10. Finding the reasonimgDeripaskato be persuasive, this court declines
Defendants’ invitation to forge a different path.

Accordingly, like the court iberipaska this court concludes that it “must follow the clear
guidance of the D.C. Circuit [iAbbag and deny the speciahotion to dismiss.” 2017 WL
8896059, at *3.

V. CONCLUSION AND ORDER

For the foregoing reasons, Defendants’ Motion to Dismiss, HEFb, is grantedh part
and denied in part, and Defendants’ Special Motion to Dismiss, ECF,Nsdenied The court
will dismiss Plaintiff'sAmendedComplaintwithout prejudice and allow Plaintiff the opportunity
to replead its defamation claim consistent with this opinion. Pléistiéll file any amended

complaint no later than 21 days from this datdaoea final order odismissl.

A s

Dated: May 16, 2018 Amit P a
United States District Judge
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